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RESOLUTION  TRUST  CORPORATION 
WHISTLEBLOWERS 


THURSDAY,  SEPTEMBER  23,  1993 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  DC. 

The  committee  met  at  10:05  a.m.,  in  room  538  of  the  Dirksen 
Senate  Oflfice  Building,  Senator  Donald  W.  Riegle,  Jr.  (chairman  of 
the  committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  DONALD  W.  RIEGLE,  JR. 

The  Chairman.  The  committee  will  come  to  order. 

Let  me  welcome  all  those  in  attendance  this  morning. 

As  luck  would  have  it,  we  are  going  to  have  a  vote  shortly. 

I  want  to  start  and  make  an  opening  statement,  and  invite  my 
colleagues  to  do  so  as  well.  I  know  Senator  Kerry  is  on  his  way. 
We  have  our  distinguished  House  colleague,  Representative  Schroe- 
der  here,  who  also  may  be  facing  a  vote  on  the  House  side,  but  we 
very  much  want  to  get  her  statement  and  testimony  today. 

So  let  me  begin  now,  and  we  will  go  as  long  as  we  can.  When 
we  have  to  adjourn  for  a  vote,  we  will  do  that  very  rapidly.  And 
I  would  hope,  Congresswoman  Schroeder,  if  you  do  not  get  caught 
with  a  House  vote,  that  you  will  be  able  to  stay  so  that  we  can  go 
right  on  into  your  testimony. 

This  morning  the  committee  is  going  to  hear  allegations  of  waste, 
fraud,  and  mismanagement  at  the  Resolution  Trust  Corporation. 
These  issues  have  been  brought  to  our  attention  over  the  past  year 
not  only  from  today's  witnesses — and  I  thank  them  all  for  coming — 
but  from  a  number  of  Senators  both  on  and  off  the  committee,  as 
well  as  a  number  of  members  of  the  public  at  large. 

Concerns  about  the  RTC  are  not  in  any  way  partisan  concerns. 
They  have  been  raised  in  hearings  before  this  committee  for  the 
past  several  years  by  Republicans  and  Democrats  alike. 

Most  recently,  during  the  course  of  the  committee's  consideration 
of  the  RTC  funding  bill  back  in  March,  Senators  John  Kerry, 
Bryan,  Boxer,  Campbell,  Moseley-Braun,  Murray,  and  Metzenbaum 
among  others,  highlighted  them  at  that  time. 

In  their  additional  views  and  statements  on  the  Floor,  these  Sen- 
ators and  others  on  both  sides  of  the  aisle  stressed  the  need  to  im- 
prove the  management  at  the  RTC.  Thev  indicated  that  reform  of 
RTC  management  was  a  condition  for  their  supporting  additional 
funding. 

Among  the  many  issues  they  focused  on  was  the  need  to  ensure 
proper  financial  management  and  direct  accountability  at  the  RTC. 
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Another  overriding  priority  they  highlighted  was  the  need  to  re- 
form and  reinforce  the  RTC's  contracting  controls. 

Other  weaknesses  they  pointed  to  included  the  RTC's  inadequate 
asset  recovery,  marketing,  and  information  systems,  the  impor- 
tance of  an  effective,  independent  inspector  general,  the  need  to 
provide  real  opportunities  for  minorities  and  women  to  participate 
fully,  professional  liability  issues,  and  finally  whistleblower  protec- 
tion. 

The  Banking  Committee  in  turn  incorporated  all  of  these  protec- 
tions in  the  Thrift  Depositor  Protection  Act  of  1993.  I  know  from 
conversations  with  the  Clinton  administration  that  it  is  absolutely 
committed  to  making  these  improvements. 

In  hearings  before  the  committee,  Senators  D'Amato,  Domenici, 
and  Bond  have  repeatedly  stressed  their  concerns,  as  have  virtually 
every  other  Member  of  the  committee,  with  certain  RTC  manage- 
ment problems. 

Shortly  we  will  be  considering  the  nomination  of  Stanley  Tate  to 
be  the  new  Chief  Executive  Officer  of  the  Resolution  Trust  Cor- 
poration. It  is  vitally  important — and  I  underscore  that — that  he  be 
made  directly  and  lully  aware  of  the  many  areas  for  improvement 
that  we  have  identified. 

I  want  to  particularly  acknowledge  my  colleague.  Senator  John 
Kerry  from  Massachusetts,  for  his  really  outstanding  work  in  help- 
ing put  together  this  morning's  hearing.  He  and  his  staff,  and  the 
staff  of  the  committee,  have  worked  closely  together. 

That  has  been  much  appreciated  by  me.  I  think  the  importance 
of  today's  hearing,  as  the  facts  roll  out,  will  illustrate  that  point. 

I  also  want  to  commend  all  of  our  witnesses  for  their  willingness 
to  testify  today.  It  takes  courage  for  people  to  step  forward,  as  they 
are  doing  today,  to  tell  the  things  that  need  to  be  heard  that  they 
know  about,  and  the  committee  greatly  appreciates  their  coming 
forward. 

The  witnesses  here  today  are  people  who  worked  at  five  of  RTC's 
regional  offices,  including  Atlanta,  Chicago,  Dallas,  Denver,  and 
Newport  Beach,  California.  They  include  employees  from  RTC's 
Legal  Division,  from  Asset  Management,  and  from  Administrative 
Services  of  various  kinds. 

In  addition,  we  will  receive  testimony  from  one  individual  from 
the  RTC's  Inspector  General's  Office  who  has  made  some  disturb- 
ing allegations  concerning  that  office's  effectiveness. 

We  are  especially  pleased  to  be  joined  this  morning  by  our  very 
distinguished  House  Colleague,  Congresswoman  Pat  Schroeder.  I 
want  to  particularly  welcome  her,  and  I  will  have  more  to  say  when 
we  call  on  her. 

Let  me  now  turn  to  other  Members  for  opening  statements.  Let 
me  start,  if  I  may,  with  you.  Senator  Kerry,  for  your  important  role 
in  this,  and  then  I  will  go  to  Senator  Bond. 

OPENING  STATEMENT  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry,  Thank  you  very  much,  Mr.  Chairman. 

I  am  particularly  grateful  to  you  for  holding  this  hearing,  and  for 
your  interest  and  support  in  the  effort  to  try  to  examine  the  RTC. 
You  have  held  many,  many  hearings  on  the  RTC,  and  you  have 
tried  diligently  to  provide  the  oversight  that  is  necessary,  and  I  am 


very,  very  appreciative  to  you  for  your  commitment  to  do  that,  and 
for  being  willing  to  do  it  today.  I  would  like  to  share  some  thoughts 
about  why  I  think  this  is  important,  and  not  just  sort  of  another 
kind  of  hearing. 

We  are,  all  of  us,  increasingly  reminded  by  the  public  of  the  enor- 
mous gap  between  what  we  come  here  to  do  and  what  we  are  per- 
ceived as  accomplishing.  This  is  not  a  problem  that  can  be  taken 
lightly.  It  really  cannot.  It  is  the  heart  of  what  this  Country  is  all 
about.  As  you  watch  the  Soviet  Union,  the  former  Soviet  Union, 
going  through  upheaval,  as  you  watch  other  countries  struggling 
with  this  notion  called  "Democracy,"  it  is  rather  interesting  to 
watch  here  at  home  how  we  treat  it  ourselves. 

I  know  you,  Mr.  Chairman,  and  all  of  us  have  come  here  with 
a  particular  set  of  ideals  and  a  particular  set  of  beliefs  about  what 
we  want  to  accomplish.  At  the  center  of  that  I  think  is  really  our 
notion  that  we  are  here  holding  the  public  trust  responsible  for 
how  our  citizens'  dollars  are  spent. 

Increasingly  we  are  finding  that  our  citizens  are  angry  about 
that:  angry  about  a  Grovernment  that  seems  to  act  as  if  it  is  be- 
holden only  unto  itself,  or  to  the  people  who  are  temporarily  in 
these  seats  that  we  hold. 

I  think  that  all  of  us  need  to  be  a  heck  of  a  lot  more  sensitive 
to  our  responsibilities  in  delivering  to  people.  I  want  to  particu- 
larly, therefore,  single  out  and  thank  those  who  have  chosen  to 
come  forward  and  testify  today. 

We  have  all  served  in  institutions.  I  spent  4  years  in  the  military 
and  I  spent  6  years  in  the  Prosecutor's  Office.  We  all  know  the  turf 
tensions.  We  all  understand  how  pressures  in  the  work  place  are 
brought  to  bear,  and  each  institution  creates  its  own  culture,  you 
know. 

Do  not  upset  the  apple  cart.  Do  not  go  out  and  say  that.  Well, 
gosh,  you  are  going  to  hurt  people  here  within  the  institution.  You 
are  going  to  jeopardize  your  job.  Why  make  life  miserable  for  peo- 
ple? It  is  a  lot  easier  just  to  go  along  and  get  along. 

That  culture  begins  to  destroy  the  heart  of  the  public  trust  that 
we  have  all  been  given.  Ultimately  it  begins  to  destroy  people's 
faith  in  the  process  itself,  which  destroys  our  ability  to  make  deci- 
sions, because  there  is  no  legitimate  consensus  in  this  country  for 
what  we  are  trying  to  do  because  there  is  no  credibility. 

So  I  think  this  is  not  just  an  isolated  kind  of  event.  This  is  my 
personal  observation  of  it.  If  we  cannot  prove  to  people  that  we  are 
somehow  holding  the  system  accountable,  that  we  care  about  how 
those  dollars  are  spent,  that  we  can  establish  an  ethic  that  is  big- 
ger than  just  that  sort  of  internal  culture  of  the  institution,  but 
rather  a  larger  ethic  about  the  larger  ideals  around  which  our  Grov- 
ernment was  founded  and  who  we  are  responsible  to,  I  do  not  take 
it  lightly  and  I  do  not  think  any  of  my  colleagues  take  it  lightly, 
but  I  want  to  make  it  very  clear  that  those  of  you  who  come  here 
today  who  are  called  "whistleblowers,"  which  is  in  itself  a  terrible 
term 

I  think  you  are  "Patriots"  in  the  best  sense  of  the  word.  You  are 
people  who  want  to  hold  the  system  accountable.  You  are  citizens 
who  pay  your  taxes  who  are  outraged  by  practices  that  you  have 
been  made  a  party  to,  and  are  somehow  expected  to  condone,  that 


are  contrary  to  the  very  best  sense  of  what  all  of  us  ought  to  be 
delivering. 

You  are  public  servants  who  do  not  believe  that  "public  service" 
entitles  you  to  rip  off  the  public.  I  think  that  deserves  to  be  ap- 
plauded, not  discouraged,  and  it  definitely  deserves  to  be  protected. 

There  is  no  other  way  we  are  going  to  hold  the  system  account- 
able, if  the  people  within  the  system  do  not  feel  that  accountability. 
So  I  say  that  this  committee  has  a  special  sense  of  responsibility 
to  guarantee  that  when  you  go  back  to  that  workplace  you  are  not 
victimized,  that  you  are  indeed  protected,  and  that  we  go  forward 
from  here  understanding  our  own  obligations. 

Now,  why  are  we  here  today? 

We  have  all  heard  from  the  GAO  that,  gee,  there  are  some  prob- 
lems down  at  the  RTC.  We  hear  people  say  there  is  waste  and 
fraud  and  abuse,  but  these  are  words  that  have  become  so  common- 
place they  almost  do  not  have  meaning  now. 

I  am  not  sure  that  there  is  an  agency  in  Grovernment  where  we 
do  not  hear  about  waste,  fraud  and  abuse.  It  is  a  cliche,  but  it  does 
not  have  meaning  until  you  begin  to  g^ve  life  to  the  incidents  and 
practices  which  constitute  that  waste,  fraud  and  abuse. 

Now  I  reluctantly  voted  for  additional  money  to  continue  to  fund 
the  RTC,  recognizing  that  there  were  big  problems  down  there,  and 
all  of  us  at  the  time  expressed  our  sense  that  the  Treasury  really 
did  not  have  an  adequate  picture  of  those  problems. 

I  thought  I  did.  Candidly,  until  many  of  the  folks  who  have  come 
here  today  to  testify,  and  indeed  until  many  of  those  who  are  not 
even  here  today  because  they  fear  to  testify — just  to  make  people 
clear  on  the  gap  between  those  who  corroborate  what  is  going  to 
be  said  here  today  versus  those  who  had  the  courage  to  come  for- 
ward, there  is  a  gap — there  were  many  who  told  us  things  but  who 
said  I  cannot  put  myself  in  that  position,  or  I  fear  for  retribution 
to  my  company,  and  so  they  are  not  here  today. 

But  the  RTC  has  failed  to  operate  according  to  the  law  that  was 
established  by  the  U.S.  Congress.  They  were  supposed  to  maximize 
recovery  on  assets,  and  GAO  has  concluded  that  they  have  not — 
for  a  lot  of  the  reasons  I  just  articulated. 

We  required  the  RTC  to  minimize  its  negative  impact  on  local 
markets  as  they  sell  off  properties.  In  fact,  we  have  heard  from  one 
experienced  RTC  real  estate  manager  in  California  that  there  is 
substantial  reason  to  believe,  or  at  least  it  is  a  question  whether 
the  RTC  has  not  really  contributed  significantly  to  a  certain  drop 
in  real  estate  prices  as  a  result  of  forced  sales. 

We  required  the  RTC  to  make  efficient  use  of  funds.  We  found 
enormous  failures  there.  We  have  actually  learned  how  some  RTC 
managers  leave  funds  sitting  in  interest-free  accounts,  literally 
costing  the  Taxpayers  thousands  of  dollars,  for  no  reason  at  all. 

We  required  the  RTC  to  minimize  losses  in  resolving  cases  by 
going  after  wrongdoers,  and  we  found  that  it  disrupted  its  own 
ability  to  do  that  through  a  reorganization  that  resulted  in  demor- 
alization of  staff  and  loss  of  some  of  those  cases. 

Early  this  year,  we  asked  our  staff  of  this  committee  to  go  out 
and  really  try  to  talk  directly  to  RTC  employees  to  determine 
whether  the  kinds  of  problems  that  were  identified  by  the  GAO 
were  indeed  being  cleared  up.  Did  we  understand  those  problems 


thoroughly?  I  wanted  to  determine  whether  there  were  ongoing 
management  problems  in  addition  to  the  obvious  difficulties  that 
the  RTC  was  having. 

Well,  we  found,  to  our  dismay,  that  literally  dozens  of  managers 
and  employees  from  RTC  across  the  country  were  candidly 
confessing  to  our  office  that  the  GAO's  reports  of  disarray  literally 
only  scratched  the  surface;  that  the  reality  is  worse.  As  one  re- 
cently departed  official  from  the  RTC  in  Washington  told  my  staff, 
it  is  not  only  a  catastrophe,  but  it  is  a  snakepit. 

We  were  told  of  case  after  case  of  waste,  fraud,  and  mismanage- 
ment, many  cases  involving  people  at  senior  levels.  We  heard  alle- 
gations of  steering  contracts  from  RTC  personnel  to  former  or  fu- 
ture employees. 

We  heard  of  major  accounting  firms  receiving  enormous  contracts 
ill-equipped  to  do  it,  and  then  going  out  and  hiring  inexperienced 
people  to  do  what  they  had  promised  to  do,  and  doing  incompetent 
work,  and  padding  their  bills,  to  boot. 

We  were  told  of  RTC  managers  telling  lower  level  employees  to 
pay  bills,  regardless  of  the  quality  of  the  work,  even  when  that 
work  was  being  questioned  and  when  there  was  sufficient  cause  to 
question  the  quality  of  the  work. 

We  were  told  about  faulty  computer  systems  for  legal  billings 
with  thousands  of  lost  invoices  so  that  the  RTC  could  not  even  de- 
termine if  a  bill  was  legitimate  or  not. 

We  were  told  repeatedly  about  cases  of  sexual  discrimination, 
and  even  sexual  harassment  at  the  RTC  and  in  the  workplace. 

Now  I  cannot  vouch  for  every  allegation,  but  I  can  tell  you  when 
this  many  people  are  willing  to  come  forward  who  currently  work 
somewhere  and  take  an  oath  and  testify  under  oath,  and  as  many 
people  corroborate  that  testimony  who  cannot  come  forward  be- 
cause of  the  fear  that  they  expressed,  there  is,  as  the  old  saying 
goes,  fire  where  there  is  smoke. 

I  think  it  is,  at  the  very  least,  important  to  have  a  full-fledged 
administrative  internal  investigation  of  these,  or  even  some  of 
them,  through  the  Justice  Department.  There  have  been  disturbing 
suggestions  that  the  Inspector  General's  office  itself  has  not  func- 
tioned as  it  should  have,  and  we  will  hear  some  of  that  today. 

I  would  just  like  to  take  a  couple  of  minutes,  Mr.  Chairman,  to 
relay  to  my  colleagues  some  of  those  things  that  people  who  would 
not  come  here  today,  but  who  have  testified  to  us  privately,  were 
willing  to  say.  There  was  one  real  estate  auction  specialist  at  the 
RTC  who  said,  and  I  quote  him: 

RTC's  auction  sales  are  costing  the  Taxpayers  15  percent  or  more  in  relation  to 
the  real  value  of  the  real  estate.  The  data  is  massaged  to  hide  the  losses  through 
appraisal  mechanisms  that  narrow  the  difference  between  the  real  value  and  what 
the  RTC  actually  sells  it  for.  And  my  office  in  California 

Quoting  him: 

— has  probably  wasted  $500  million  of  its  own  and  Taxpayers'  money  due  to  this 
process. 

Second,  the  statement  of  an  RTC  real  estate  manager: 

Managers  at  RTC  have  consistently  yelled  and  cursed  at  staff,  physically  and  sex- 
ually abused  staff,  targeted  women  and  minorities  for  abuse,  attempted  to  force  staff 
to  break  RTC  rules  and  regulations,  attempted  to  force  the  award  of  contracts  to 
their  friends,  attempted  to  force  others  to  cover  up  their  actions. 


A  statement  of  a  senior  PLS  investigator  with  extensive  experi- 
ence in  Government: 

I  have  worked  for  the  Government  all  my  life.  Is  the  RTC  worse?  Yes.  It  is  the 
worst  I  ever  saw.  This  is  not  the  real  Government.  They  don't  have  any  rules.  They 
do  their  own  thing.  Places  I  come  from,  people  are  very  tight  with  a  aoUar.  At  the 
RTC,  there's  no  attempt  to  save  the  Taxpayer  any  money.  The  organization  defies 
any  command  structure.  People  aren't  held  accountable  for  their  actions,  and  they 
aren't  getting  their  job  done.  I've  never  been  in  an  oi^anization  that,  when  someone 
brings  a  problem  to  management's  attention,  instead  of  fixing  the  problem  they  try 
to  get  rid  of  the  person  who  brou^t  the  problem  to  their  attention. 

Finally,  the  statement  of  a  bankruptcy  RTC  lawyer  who  left  the 
RTC  employ  earlier  this  year  to  go  to  the  FDIC,  He  said: 

When  I  was  at  the  RTC,  it  was  the  blind  leading  the  blind  leading  the  blind.  We 
had  a  receptionist  who  wound  up  becoming  the  person  who  qualified  our  attorneys 
for  RTC  contracts.  She  knew  nothing  about  the  law,  and  the  lawyers  we  hired 
viewed  us  as  nothing  but  deep  pockets.  We  would  pay  a  lawyer  $46,000  for  a  collec- 
tion action  that  could  be  done  for  $2,500  to  $4,500  in  the  private  sector,  for  work 
that  did  not  need  to  be  done,  and  which  was  done  incorrectly.  Then  we'd  hire  the 
lawyer  again.  I  used  to  say  that  the  RTC  was  a  theater  of  the  absurd. 

Now  there  are  good  people  at  the  RTC,  and  the  great  difficulty 
in  this  kind  of  effort  is  always  distinguishing  between  rampant 
practice  and  good  people  who  are  trying  to  make  things  work. 

I  also  appreciate  that  it  is  difficult  for  this  committee,  or  any 
committee  in  this  instance,  to  sort  out  every  allegation  and  every 
statement.  We  cannot  determine  every  part  of  what  is  fact,  and 
this  is  not  a  jury,  and  this  is  not  a  court  of  law,  but  we  are  respon- 
sible ultimately  for  how  these  dollars  are  spent. 

One  of  the  great  roles  of  the  U.S.  Congress — not  sufficiently  pur- 
sued I  think  today — is  oversi^t.  We  tend  to  come  to  the  crisis.  We 
tend  to  respond  to  it,  and  then  we  all  go  away  as  if  it  has  all  taken 
care  of  itself  More  often  than  not,  it  is  not,  and  it  has  not  been. 

So  we  are  here  today,  and  agEiin  I  thank  you,  Mr,  Chairman,  to 
fulfill  that  role  of  oversight  and  to  raise  important  questions,  to 
probe,  and  to  try  to  set  the  stage  somehow  for  some  effort  to  try 
to  guarantee  to  the  citizens  of  Uiis  country  that  we  are  not  fools, 
that  we  are  not  willing  to  just  waste  their  dollars,  that  there  is  a 
process  in  place,  and  that  some  people  care  enough  to  try  to  hold 
it  accountable. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much,  Senator  Kerry. 

Senator  Bond. 

OPENING  STATEMENT  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Mr.  Chairman,  thank  you  very  much  for  calling 
the  hearing  today.  Obviously  there  is  much  to  be  discussed.  I  want 
to  express  my  appreciation  to  our  friend,  Representative  Schroeder, 
for  taking  the  time  to  appear  before  the  committee  today,  and  I 
hope.  Congress  woman,  that  you  will  have  an  opportunity  to  provide 
your  testimony. 

I  have  to  apologize  in  advance  that  I  am  going  to  have  to  leave 
because  my  Appropriations  Subcommittee  has  a  markup  starting 
right  after  the  vote,  but  I  assure  all  of  you  I  plan  to  review  the  tes- 
timony and  the  record. 

The  hearing  today  is  intended  to  hear  testimony  from  a  number 
of  witnesses  concerning  allegations  of  employment  discrimination, 
complaints   of  sexual   and   racial   discrimination,   and   significant 


other  complaints  concerning  waste  and  abuse  at  the  Resolution 
Trust  Corporation. 

While  I  do  not  yet  have  the  full  information,  I  am  not  in  a  posi- 
tion, nor  do  I  intend  to  stand  in  judgment,  on  any  of  these  com- 
plaints. I  do  believe  very  strongly  this  committee  has  an  obligation 
and  a  duty  to  provide  appropriate  leadership  and  oversight  regard- 
ing the  actions  and  policies  of  agencies  over  which  we  nave  juris- 
diction. 

I  emphasize  that  we  expect  all  agencies  of  the  Federal  Govern- 
ment to  comply  with  all  the  laws  and  other  applicable  require- 
ments, including  those  relating  to  the  conduct  of  their  employees. 
Where  an  agency  or  an  employee  of  that  agencv  fails  to  comply 
with  the  law  or  a  legal  requirement,  we  demand  that  the  agency 
take  whatever  steps  are  necessary  to  ensure  that  the  situation  or 
the  circumstance  is  remedied. 

I  want  to  stress  that  I  have  another  concern  about  the  hearing. 

We  have  generally  before  us  testimony  of  13  witnesses,  some 
former  employees  of  the  RTC,  and  some  current  employees  of  the 
RTC.  Each  has  a  complaint.  As  I  understand  it,  some  of  the  com- 
plaints have  been  addressed,  and  some  are  pending.  The  RTC  has 
assured  me  that  it  takes  all  complaints  seriously,  and  that  it  at- 
tempts to  find  equitable  solutions,  and  that  it  does  remedy  cir- 
cumstances or  situations  where  warranted. 

The  problem  I  have,  Mr.  Chairman,  is  that  neither  the  RTC  top 
management  nor  the  RTC's  Inspector  General  are  present  today  to 
testify.  I  do  not  know  whether  they  have  been  invited  to  testify,  but 
I  do  believe  that  for  us  to  have  a  full  and  fair  hearing  on  these  is- 
sues we  do  need  the  testimony  of  the  RTC  and  the  RTC's  Inspector 
General. 

With  respect  to  these  and  other  allegations  and  complaints  that 
have  been  made,  again,  Mr.  Chairman,  I  think  this  is  a  veiy  vitally 
important  oversight  hearing.  I  look  forward  to  reviewing  tne  testi- 
mony and  the  record,  and  I  commend  you  for  holding  the  hearing. 

The  Chairman.  We  have  every  intention  of  following  up  on  what 
we  hear  today.  That  is  the  whole  purpose,  really,  of  laying  it  out, 
so  that  we  can  go  down  this  trail  and  get  to  the  end  of  it. 

Senator  Campbell. 

OPENING  STATEMENT  OF  SENATOR  BEN  NIGHTHORSE 

CAMPBELL 

Senator  Campbell.  Thank  you,  Mr.  Chairman.  I  certainly  appre- 
ciate your  efforts  and  Senator  Kerry's  efforts  for  this  hearing. 

I  wanted  to  welcome  my  friend  and  colleague  from  the  great 
State  of  Colorado,  Pat  Schroeder,  who  has  been  a  terrific  warrior, 
on  many  battlefields,  whether  it  is  for  people  that  are  abused  in 
the  RTC  or  the  U.S.  Navy. 

I  would  point  out  to  her  that  my  dad's  people,  the  Ancient  War- 
riors, when  they  would  vanquish  their  enemy  they  would  often  take 
their  clothes.  I  was  interested  in  your  jacket. 

[Laughter.] 

Representative  Schroeder.  You  noticed. 

Senator  Campbell.  I  noticed. 

I,  like  several  of  my  colleagues,  had  to  vote  very  reluctantly  for 
the  $26.8  billion  for  the  RTC  this  year.  When  I  was  on  the  House 
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side,  I  never  voted  for  it  once.  I  voted  against  it  every  time  because 
I  felt  that  their  performance  simply  caused  a  lot  of  resentment  and 
anger,  not  only  among  the  constituents  but  also  among  the  people 
in  Congress,  too,  and  I  would  not  support  it. 

Former  Senator  Bentsen,  now  Secretary  Bentsen,  assured  me  be- 
fore I  voted  for  it,  as  he  did  many  of  the  Members  of  this  commit- 
tee, that  there  was  going  to  be  a  major  overhaul  and  a  lot  of  re- 
form, and  I  took  his  word  for  it. 

I  think  he  is  still  trying  to  do  that,  but  certainly  we  have  a  long 
way  to  go.  That  is  why  I  did  vote  for  it.  But  we  have  ourselves  a 
continued  mess.  The  largest  city  in  our  State,  Denver,  recently  mis- 
placed, if  you  can  imagine  this,  $7  bilUon  in  real  estate  assets. 

When  they  hired  an  outside  firm  to  clean  up  the  mess,  they 
ended  up  getting  taken  by  that  company,  as  well.  It  just  seems  to 
me  that  RTC — the  name  commonly  given  to  it  in  Colorado  now 
does  not  stand  for  what  it  stands  for,  it  stands  for  RIPOFF  THE 
CONSUMER.  We  have  the  fifth  worst  asset  recovery  rate  in  the 
Nation,  despite  the  fact  that  Colorado's  real  estate  market  has 
weathered  the  recession  better  than  most  States. 

Just  last  week  I  received  a  letter  firom  a  constituent  telling  me 
that  the  RTC  had  been  bought  into  a  limited  partnership  in  a  real 
estate  deal.  I  asked  him  to  comment  on  the  legality  of  the  deal. 

But,  legal  or  not,  some  people  are  pretty  mad  that  the  RTC  is  buying  into  real 
estate  rather  than  liquidating  the  real  estate. 

Today  the  Denver  office  of  course  is  no  better  off  than  it  was  be- 
fore. It  is  still  in  hot  water  for  trying  to  harass  RTC  employees — 
and,  by  the  way,  some  of  them  are  here,  and  I  applaud  them  for 
coming  to  testify. 

Bruce  Pederson,  Jackie  Taylor,  and  John  Waechter  are  here  be- 
fore this  committee,  and  will  be  on  a  later  panel.  I  certainly  want 
to  commend  them  for  the  courage  that  it  took  to  bring  the  light  of 
day  to  some  things  that  should  have  been  taken  up  a  long  time 
ago.  I  certainly  give  them  my  word  as  a  Member  of  this  committee 
that  we  are  going  to  make  every  effort  to  protect  the  right  that  you 
have  as  Americans  to  be  able  to  say  what  is  wrong  in  Government. 

I  would  also  like  to  welcome  Jim  Romer,  who  is  the  brother  of 
Governor  Romer,  the  Governor  of  our  State  of  Colorado,  who  is 
very  active  in  public  service,  as  his  brother  is,  and  look  forward  to 
these  hearings. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

Senator  Sasser,  the  Chairman  of  the  Budget  Committee. 

OPENING  STATEMENT  OF  SENATOR  JIM  SASSER 

Senator  Sasser.  Thank  you,  Mr.  Chairman. 

This  morning,  I  want  to  welcome  Representative  Schroeder  and 
our  witnesses. 

To  those  whistleblowers  firom  the  Resolution  Trust  Corporation, 
I  want  to  commend  them  for  their  courage  and  dedication  in  com- 
ing forward  this  morning  and  appearing  before  the  committee  and 
telling  us  their  stories. 

The  RTC,  as  we  all  know,  was  set  up  to  clean  up  the  mess  in 
the  savings  and  loan  industrv.  We  are  discouraged  and  chagrined 
to  learn  that  the  waste,  firaua,  and  abuse  in  the  S&L  industry  now 


appears  to  be  making  inroads  into  the  Resolution  Trust  Corpora- 
tion that  was  conceived  to  clean  up  the  mess. 

So  in  this  environment,  Mr.  Chairman,  we  in  the  Congress  and 
in  Government  generally  can  have  zero  tolerance  for  mismanage- 
ment, for  waste,  and  for  abuse. 

The  Taxpayers  are  demanding  that  we  get  100  cents  worth  of 
value  out  of  every  dollar  spent.  So  I  look  forward  to  hearing  from 
the  witnesses  today  and  getting  some  of  these  first-hand  accounts. 
Perhaps  from  their  testimony  here  this  morning,  we  can  design  an 
action  plan  to  put  trust  back  into  the  Resolution  Trust  Corporation. 

So  I  thank  you,  Mr.  Chairman,  and  I  thank  our  witnesses  for  ap- 
pearing this  morning. 

The  Chairman.  We  are  joined  also  this  morning  by  Senator 
Metzenbaum,  who  has  had  a  keen  interest  in  this  subject  and  who 
has  done  a  lot  of  work  from  his  subcommittee  position  over  on  the 
Senate  Judiciary  Committee. 

He  has  joined  us  before  as  a  much-esteemed  colleague.  We  are 
pleased  to  have  you  this  morning,  and  would  be  pleased  to  hear 
any  opening  comments  you  would  like  to  make,  Senator  Metzen- 
baum, 

OPENING  STATEMENT  OF  SENATOR  HOWARD  M. 

METZENBAUM 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Riegle. 

I  want  to  compliment  you.  Senator  Riegle,  and  Senator  Kerry  as 
well.  These  are  issues  that  have  been  before  the  Congress  time  and 
time  again,  and  with  no  exception  you  have  provided  a  leadership 
role.  You  have  been  supportive  in  your  concern  for  protecting  the 
Taxpayers'  interest,  and  I  think  we  all  owe  you  an  everlasting  debt 
of  gratitude. 

Senator  Kerry  has  certainly  taken  a  very  active  role  in  exposing 
some  of  the  problems  that  not  only  existed  in  yesterday,  but  that 
continue  to  exist  at  the  RTC  as  we  meet  here  today. 

And  of  course  Congresswoman  Pat  Schroeder  is  always  in  the 
forefront  of  every  right  issue  in  Congress,  and  we  are  so  glad  that 
she  is  over  there  and  her  voice  is  consistently  being  heard  on  issues 
of  this  kind. 

I  must  admit,  Mr.  Chairman,  that  I  do  not  have  those  same 
words  of  praise  for  the  efforts  and  the  actions  of  the  administration 
to  date. 

I  am  a  great  supporter  of  the  President  of  the  United  States,  and 
have  been  a  strong  supporter,  but  I  am  not  satisfied  that  those 
charged  with  the  responsibility  in  the  area  of  the  RTC  today,  that 
their  shoulder  has  been  put  to  the  wheel  and  has  been  as  effective 
in  protecting  the  public  interest  and  being  concerned  about  it.  That 
particularly  has  to  do  with  the  issue  of  the  statute  of  limitations 
and  the  retroactive  aspects  of  it.  They  should  have  been  with  us 
and  fighting  on  that  issue,  but  instead  they  have  been  against  it. 

As  you  know,  the  Senate  Conferees  and  the  House  Conferees  will 
shortly  meet  with  respect  to  the  whole  question  of  the  budget  and 
how  much  is  going  to  be  provided  in  order  to  bail  out,  to  pay  for 
some  of  the  continuing  problems  in  the  savings  and  loan  industry, 
as  far  as  the  RTC  is  concerned. 
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Now  some  of  the  most  important  testimony  today  will  be  about 
the  serious  failure  of  the  RTC's  Professional  Liability  Program 
which  is  supposed  to  sue  malfeasant  savings  and  loan  officials. 

The  National  Commission  on  Financial  Institution  Reform,  a  bi- 
partisan panel,  reported  this  July  that  10  to  15  percent  of  the  costs 
of  bailout  are  due  to  culpable  misfeasance.  That  is  $30  to  $50  bil- 
lion. 

Today's  witnesses  include  three  lawyers  who  used  to  work  in  the 
Professional  Liability  Section.  They  will  tell  us  how  the  section  was 
reduced  to  a  shambles  by  a  so-called  "reorganization."  Management 
be|jan  to  dismantle  the  unit  just  as  the  statute  of  limitations  and 
suits  against  hundreds  of  savings  and  loan  officials  were  about  to 
expire. 

Let  me  give  you  an  example  of  the  chaos  that  the  reorganization 
caused. 

Four  RTC  lawyers  in  the  Baton  Rouge  RTC  office  were  notified 
in  1992  that  the  office  would  be  closed  in  4  months;  that  the  head 
of  the  office  would  be  moved  to  Washington,  and  the  other  three 
lawyers  would  be  let  go.  The  supervising  lawyer  quickly  moved  to 
Washington.  Two  other  lawyers  took  private  jobs  immediately. 
That  left  one  lawyer  in  charge  of  the  investigation  of  92  failed 
thrifts.  Even  his  secretary  left  immediately,  leaving  him  to  make 
do  with  temporary  secretaries. 

Of  course  the  workload  is  impossible,  and  the  RTC  in  Washing- 
ton had  to  know  that.  There  were  an  estimated  30  or  more  poten- 
tial defendants  to  be  investigated  at  each  of  the  92  thrifts,  and 
hundreds,  or  perhaps  thousands,  of  transaction  loans  and  apprais- 
als to  pursue  at  each  saving^  and  loan. 

My  staff  asked  the  former  RTC  Baton  Rouge  lawyer  what  it  was 
like  to  handle  that  workload  alone  for  4  months  without  even  a 
permanent  secretary  while  looking  for  another  job.  He  answered  by 
saying: 

It  was  triage.  We  grabbed  what  was  on  fire  at  the  time  and  put  it  out.  We  looked 
at  the  big  transactions.  We  didn't  look  deeper.  There  wasn't  enough  time. 

I  want  the  American  people  to  know  that  the  1992  reorganization 
of  the  RTC's  Professional  Liability  Section  made  it  impossible  to  in- 
vestigate hundreds,  possibly  thousands,  of  potential  cases,  and  to 
recover  millions  of  dollars.  Instead  of  recovering  that  money,  we 
are  left  to  ask  the  Taxpayers  to  pay  up. 

I  also  want  the  American  people  to  know  that  the  former  direc- 
tors and  officers  of  failed  savings  and  loans — and  I  think  this  is  the 
most  important  part  of  my  comment  this  morning — ^have  friends  in 
State  houses  around  the  country.  Those  State  legislators  have 
taken  their  side  against  the  Taxpayers  by  passing  bills  to  block 
suits  by  the  RTC  and  FDIC  to  recover  Taxpayers'  money  from  neg- 
ligent savings  and  loan  operators. 

The  most  egregious  legislation  went  into  effect  on  the  first  day 
of  this  month  in  Texas.  It  was  enacted  without  opposition  on  an 
emergency  basis  that  allowed  it  to  bypass  public  review. 

A  week  ago.  The  National  Law  Journal  had  an  excellent  article 
on  this  wave  of  State  legislation.  I  have  provided  each  Member  of 
the  committee  with  a  copy.  I  urge  you  to  read  it. 

The  Texas  law  says  that  a  director  or  an  officer  of  a  failed  thrift 
or  bank  may  not  be  sued  for  negligence  "by  the  Federal  Deposit  In- 
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surance  Corporation,  the  Resolution  Trust  Corporation,  or  any 
other  Federal  banking  regulatory  agency"  unless  the  director  per- 
sonally profited  from  the  transaction. 

If  Texas  voters  are  not  outraged  by  that,  then  the  rest  of  the 
country  should  be.  A  grossly  disproportionate  number  of  all  failed 
RTC  thrifts  and  potentially  liable  thrift  officials  can  be  found  in 
Texas. 

Let  me  again  read  from  the  July  report  of  the  Bipartisan  Na- 
tional Commission  on  Financial  Institution  Reform  on  the  causes 
of  the  savings  and  loan  disaster: 

The  system  was  most  out  of  control  in  Texas,  which  became  a  breeding  ground 
for  imprudent  and  abusive  practices.  The  savings  and  loans  it  chartered  were  al- 
lowed to  engage  in  hig^-risk  activities  virtually  without  limit  and  supervision  and 
examination  were  essentially  nonexistent  for  several  years.  It  was  no  accident  that 
40  percent  of  all  Taxpayer  losses  came  from  Texas  savings  and  loans. 

It  is  outrageous  that  the  Federal  Government  and  the  Federal 
Taxpayer  is  providing  Federal  insurance  to  cover  losses  caused  by 
negligent  savings  and  loan  operators  in  States  which  have  enacted 
laws  to  shield  those  operators. 

Those  laws  make  a  mockery  of  Congress'  intent  to  keep  the 
RTC's  cost  to  innocent  Taxpayers  to  a  minimum.  They  are  shame- 
ful laws.  They  are  a  testimony  to  the  complete  route  of  the  RTC's 
Professional  Liability  Program. 

I  am  grateful  for  this  chance  to  hear  from  the  rank  and  file  of 
the  RTC.  These  are  dedicated  people.  These  are  courageous  peo- 
ple— to  hear  from  them  how  difficult  it  has  been  for  them  to  protect 
the  Taxpayers  and  get  the  word  out. 

As  we  are  about  to  go  forward  with  a  new  RTC  management,  I 
hope  this  hearing  serves  as  a  beacon  for  change. 

Thank  you. 

Senator  Kerry.  [Presiding.]  Thank  you  very  much.  Senator 
Metzenbaum. 

Let  me  just  say  that  you  have  really  been  extraordinarily  sup- 
portive and  vigilant  bn  this,  and  we  are  very,  very  appreciative. 
This  is  about  your  thlird  hearing.  I  think  I  have  seen  you  here  as 
a  non-member  of  the  committee,  and  I  think  it  is  a  tribute  to  your 
efforts  to  create  accountability. 

Congresswoman,  thank  you  for  your  patience.  We  have  been  a 

little  interrupted  here.  We  have  a  vote  on  right  now.  The  Chairman 

is  on  his  way  to  vote,  as  is  Senator  Sasser.  They  will  be  returning 

forthwith.  So  if  we  could  start  your  testimony,  hopefully  they  will 

/  be  back  and  I  will  be  able  to  get  to  vote  without  having  to  recess. 

STATEMENT  OF  PATRICIA  SCHROEDER,  A  REPRESENTATIVE 
IN  THE  CONGRESS  OF  THE  UNITED  STATES,  FROM  THE 
FIRST  DISTRICT  OF  THE  STATE  OF  COLORADO 

Representative  Schroeder.  Thank  you  very  much,  Senator.  I 
want  to  thank  the  whole  committee  for  allowing  me  to  be  here  and 
for  focusing  on  this. 

I  am  going  to  ask  unanimous  consent  to  place  my  statement  in 
the  record,  because  this  is  a  hearing  from  the  heroes  of  the  day, 
from  the  people  who  have  had  the  courage  to  come  here  and,  in  the 
bright  lights,  tell  us  what  is  wrong  with  the  Resolution  Trust  Cor- 
poration. 
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Everybody  knows  that  there  is  something  wrong.  Everybody 
smells  a  rat.  We  could  visit  every  single  office  in  America  and 
waste  would  jump  out  at  you.  You  have  to  have  people  who  have 
a  lot  of  courage  and  who  are  willing  to  come  forward  to  talk  about 
it,  or  you  are  never  going  to  find  it. 

Obviously  the  two  people  that  I  am  very  proud  of  are  Bruce 
Pederson  and  Jackie  Taylor  who  are  from  Colorado,  who  testified 
in  front  of  this  committee  before.  What  their  great  "crime"  is,  ac- 
cording to  the  Resolution  Trust  Corporation,  is  that  they  raised 
some  questions  about  the  Professional  Liability  Section. 

We  all  know  that  there  were  legitimate  questions  that  should 
have  been  raised  about  that. 

They  have  worked  very  closely  with  my  office.  They  have  cooper- 
ated with  the  General  Accounting  Office.  They  have  cooperated 
with  the  Inspector  General. 

But  let  me  tell  you  how  they  have  been  treated:  Since  they  first 
raised  the  questions,  instead  of  the  questions  being  dealt  with,  they 
were  dealt  with — they  were  demoted;  they  were  isolated  in  a  sepa- 
rate building;  they  were  threatened  with  transfers  to  Kansas  City; 
and  most  recently,  which  I  think  is  really  egregious,  RTC  broke 
into  Bruce  Pederson's  computer  and  copied  all  his  files. 

That  jeopardizes  communications  with  the  House  and  Senate,  or 
anybody  else. 

There  is  a  very  clear  message  that  went  out  to  every  other  em- 
ployee of  the  RTC  in  my  region,  and  that  is:  Don't  you  dare  blow 
the  whistle  on  waste  or  fraud. 

The  big  problem  is,  we  still  have  not  seen  anything  happen  from 
this.  I  have  asked  the  Department  of  Treasury  to  investigate  the 
break-in,  and  in  August  they  said  that,  oh,  this  was  not  retaliation. 
I  do  not  know  how  they  could  say  that.  It  does  not  pass  the  giggle 
test. 

I  am  still  waiting  for  the  Inspector  General's  report.  Maybe  the 
Senate  has  more  clout  than  we  do,  but  we  certainly  have  not  been 
able  to  get  the  Inspector  General's  report,  which  is  long  overdue. 

I  have  written  the  Justice  Department  and  asked  why  in  the 
world  they  are  not  concerned  about  this  computer  break-in.  We 
have  yet  to  hear  from  them,  either.  So  maybe  this  committee  hear- 
ing today  with  these  very,  very  courageous  people,  can  help  do  it. 

I  have  worked  to  protect  wnistleblowers  from  retaliation  for  a 
very  long  time.  I  do  not  know  how  we  do  oversight  without  people 
who  can  talk  to  us.  Unfortunately,  there  is  a  mentality  in  the  West 
about  rumps  together  horns  out.  That  often  is  how  every  agency 
wants  to  approach  any  inquiries  or  criticism.  It  is  like:  Out  of  our 
way!  We  will  do  what  we  want! 

Therefore,  whistleblowers  end  up  isolated  and  unprotected.  We 
are  trying  very  hard  now  in  the  Congress  on  our  side  to  pass  whis- 
tleblower  protection  for  employees  in  Federal  corporations  like  the 
RTC.  Unfortunately,  every  time  you  pass  one  whistleblower  act, 
they  find  some  new  form  of  retaliation.  So  I  just  hope  we  can  move 
along  and  get  that  done. 

Like  many  of  you,  I  was  very  interested  in  information  that  whis- 
tleblowers had  told  me.  I  have  got  a  whole  file  of  stuff.  We  would 
be  happy  to  share  it  with  you.  These  are  documents  about  the  con- 
tracts that  were  signed,  about  personnel  decisions  that  were  made, 
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about  fee  bills,  about  people  who  are  going  to  make  the  most 
money  out  of  this — ^law  firms,  and  how  they  hire  former  RTC  em- 
ployees, or  have  friends  that  are  on  the  inside. 

I  think  the  Taxpayers  are  really  sick  about  this.  If  we  are  going 
to  reinvent  Government,  we  had  first  better  clean  up  Grovemment. 
We  had  better  be  sure  it  is  responsive,  and  put  this  incredible 
thing  behind  us. 

I  thank  you  for  your  sincere  interest  in  this,  for  calling  these 
hearings,  and  let  me  put  the  rest  of  my  testimony  in  the  record. 

The  witnesses  who  have  been  there  and  who  have  been  through 
the  pain  are  the  heroes  of  this  hearing,  and  they  should  be  the 
ones  who  are  heard  from. 

Senator  Kerry.  Congresswoman,  thank  you  very  much.  Without 
objection,  your  full  testimony  has  been  placed  in  the  record. 

Thank  you  particularly  for  your  supportive  efforts  and  leadership 
on  this  issue.  It  is  very  helpful,  obviously.  I  am  glad  you  came  and 
celebrated  the  appearances  of  those  from  Colorado,  who  indeed  de- 
serve congratulations. 

Thank  you,  very  much. 

Representative  SCHHOEDER.  Thank  you. 

Senator  Kerry.  What  I  will  do  is  ask  the  Members,  all  of  them, 
of  the  panel  who  are  going  to  testify  all  together  on  one  panel,  to 
come  forward  and  take  your  places. 

While  you  do  that,  I  will  recess  temporarily  while  I  go  over  to 
vote.  As  soon  as  Senator  Riegle  reappears,  he  will  reconvene  and 
start  the  testimony. 

We  will  stand  in  recess  while  you  take  your  places. 

[Recess.] 

The  Chairman.  [Presiding.]  The  committee  will  come  to  order. 

I  thank  everyone  for  their  indulgence  as  we  had  to  adjourn  brief- 
ly for  the  vote  on  the  Senate  Floor. 

Let  me  call  on  Senator  Murray  for  any  comments  she  may  want 
to  make  before  I  swear  in  the  witnesses  and  we  begin  with  their 
testimony. 

Senator  Murray. 

OPENING  STATEMENT  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

I  apologize  for  being  late.  I  was  asked  to  preside  this  morning, 
and  I  just  got  out  of  the  Chair. 

I  appreciate  your  holding  this  hearing,  Mr.  Chairman.  I  think  ev- 
eryone knows  how  strongly  I  feel  about  reforming  the  RTC.  As  a 
new  Member  of  this  committee,  I  reluctantly  voted  for  the  funding 
of  the  RTC.  I  am  not  sure  everyone  knows  how  strongly  I  feel  that 
the  RTC  should  go  out  of  business  and  we  should  move  on  as 
quickly  as  possible. 

This  mess  should  be  straightened  out,  and  we  should  move  on. 
But  until  that  time,  the  Resolution  Trust  Corporation  must  be  an 
organization  that  we  the  Taxpayers  of  this  Country  can  be  proud 
of  and  trust. 

I  have  heard  many  stories  of  whistleblowers  at  the  RTC.  I  hap- 
pen to  believe  in  underdogs  and  I  believe  that  one  person  can  make 
a  difference.  So  you  should  know,  up  and  down  this  long  panel  of 
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witnesses,  that  your  public  service  is  recognized  by  Congress,  and 
I  appreciate  your  coming  today. 

The  Chairman.  Thank  you  very  much.  Senator  Murray.  I  know 
I  should  acknowledge  the  strong  concerns  you  have  expressed  both 
in  this  committee  previously  and  to  me  as  Chairman  when  we  were 
working  on  the  legislation  earlier  this  year,  and  about  the  need  to 
move  ahead  with  precisely  this  kind  of  inquiry.  So  we  are  doing 
that  today.  But  I  appreciate  you  for  that  leadership,  along  with 
Senator  Kerry,  that  I  have  acknowledged  earlier. 

Let  me  now  introduce  our  witnesses  one  by  one.  After  I  have  in- 
troduced them,  I  am  goin^  to  ask  them  each  then  to  make  their 
presentation  in  the  order  m  which  I  introduce  them.  Once  I  have 
introduced  all  of  you,  I  am  going  to  ask  you  all  to  stand  together 
and  take  the  oath,  and  I  will  do  that  at  the  end  of  these  introduc- 
tions. 

Our  first  witness  is  Mr.  Michael  Koszola,  who  is  an  Agent  in  the 
RTC  Inspector  General's  Office  in  Chicago,  IL. 

Mr.  Thomas  O'Bryon,  who  was  an  asset  manager  for  the  RTC's 
Costa  Mesa,  CA,  office.  He  is  now  self-employed  and  resides  in 
Eagle,  CO. 

Mr.  James  Romer,  who  served  as  the  Contracting  Officer  in  the 
Dallas,  TX,  office  of  the  RTC.  He  has  since  retired  and  now  resides 
in  Carrollton,  TX.  As  has  been  noted  earlier,  Mr.  Romer  is  also  the 
brother  of  the  Governor  of  Colorado,  Buddy  Romer. 

Ms.  Debbie  Sherrill  is  the  Claims  Settlement  Agent  in  the  At- 
lanta, GA,  office  of  the  RTC.  She  is  responsible  for  the  reviewing 
of  contracts  to  ensure  that  the  requested  job  has  actually  been  com- 
pleted. 

Mr.  William  Henderson,  who  is  an  FDIC  employee  on  assignment 
to  the  RTC  and  handles  documentation  on  legal  contracting  for  the 
Atlanta,  GA,  office  of  the  RTC. 

And,  Ms.  Deanna  Smith,  who  served  as  an  Administrative  As- 
sistant in  the  Legal  Division  for  the  Atlanta,  GA,  office  of  the  RTC, 
and  is  currently  with  FDIC's  Atlanta  office.  She  was  responsible  for 
detecting  waste  and  fraud  in  RTC  vouchers. 

Then,  Ms.  Annette  LePique,  who  is  the  Section  Chief  of  the  Af- 
fordable Housing  Unit  in  the  Newport  Beach,  CA,  office  of  the 
RTC. 

Ms.  Sandra  Crisman,  who  is  also  located  in  the  Newport  Beach 
office  of  the  RTC.  She  is  the  Department  head  of  the  Contracts  Di- 
vision. 

Mr.  Hans  Mangelsdorf,  who  is  the  Senior  Property  Manager  in 
the  RTC's  Newport  Beach,  CA,  office.  He  was  the  first  person  hired 
by  the  RTC  in  California  to  handle  its  real  estate  asset  disposition 
program. 

Mr.  Thomas  Burnside,  who  was  a  senior  attorney  in  the  RTC's 
Professional  Liability  section,  and  was  located  in  the  Dallas  office 
of  the  RTC.  Mr.  Burnside  is  now  in  private  practice  in  St.  Louis, 
MO. 

Then,  Mr.  Bruce  Pederson,  who  is  from  the  RTC's  Denver  office. 
Mr.  Pederson  gave  very  important  testimony  to  this  committee  pre- 
viously in  August  1992,  during  the  review  of  the  RTC's  reorganiza- 
tion. In  June  1993,  Mr.  Pederson  was  recognized  as  one  of  four  re- 
cipients of  the  Cavallo  Prize  for  Moral  Courage.  This  award  is 
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given  annually  to  whistleblowers  in  either  the  public  or  the  private 
sector,  and  we  very  much  welcome  him  back  and  look  forward  to 
his  testimony. 

Ms.  Jackie  Taylor,  from  the  RTC's  Denver,  CO,  office  who  also 
testified  before  this  committee  in  Au^st  1992,  again  very  impor- 
tantly, to  discuss  the  RTC's  reorganization.  We  appreciated  that 
then,  as  we  do  today.  She  also  was  recognized  as  one  of  the  four 
individuals  who  were  granted  the  Cavallo  Prize  for  Moral  Courage. 
We  welcome  her  back  before  the  committee  today  and  look  forward 
to  what  she  will  have  to  say  to  us. 

Finally,  Mr.  John  Waechter  is  located  in  the  Denver  office  of  the 
RTC  and  was  the  Computer  Services  Specialist  that  was  instructed 
to  conduct  a  search  of  Bruce  Pederson's  office  computer  earlier  this 
year. 

This  is  a  very  impressive  and  compelling  list  of  witnesses.  You 
have  heard  other  Members  express  already  their  appreciation  of 
your  coming  forward  and  being  here  today. 

Let  me  ask  all  of  you  to  stand  now,  if  I  may,  and  I  would  like 
you,  once  you  are  standing,  to  raise  your  right  hands.  I  would  like 
each  of  you  to  respond  in  the  affirmative  at  the  end  of  this  ques- 
tion: Do  you  swear  that  the  testimony  you  are  about  to  give  is  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  so  Help  you, 
God? 

[The  witnesses  answer  affirmatively  in  unison.] 

The  Chairman.  Very  good.  Thank  you,  and  be  seated. 

Mr.  Koszola,  we  are  going  to  start  with  you.  We  welcome  you, 
and  we  are  going  to  make  your  full  statement  a  part  of  the  record. 
We  would  like  to  hear  from  you  now. 

TESTIMONY  OF  MICHAEL  J.  KOSZOLA,  RESOLUTION  TRUST 
CORPORATION,  IG  AGENT,  CHICAGO,  IL 

Mr.  Koszola.  Thank  you,  Mr.  Chairman,  and  Members 

The  Chairman.  Let  me  just  do  this  so  we  start  our  procedure. 
These  mikes  can  move  right  around.  I  would  like  you  to  get  the 
mike  right  in  front  of  the  person  speaking.  Just  pull  it.  It  will 
move.  So  you  can  be  well  heard.  I  want  you  to  be  heard  in  the  back 
of  the  room. 

You  may  proceed. 

Mr.  Koszola.  Thank  you. 

Mr.  Chairman,  and  Members,  my  name  is  Michael  J.  Koszola.  I 
am  pleased  to  have  the  opportunity  to  testify  before  you  today.  I 
have  been  a  Federal  Enforcement  Officer  for  nearly  10  years.  I 
have  worked  as  a  Special  Agent  for  the  U.S.  Customs  Service  for 
5  years.  Since  December  1991,  I  have  been  employed  as  a  Special 
Agent  for  the  Office  of  Inspector  General  of  the  Resolution  Trust 
Corporation. 

When  I  first  joined  the  IG's  office  of  the  RTC,  I  viewed  it  as  an 
opportunity  to  help  uncover  waste  of  the  Taxpayers'  dollars.  Unfor- 
timately,  I  found  that  the  RTC/OIG  is  not  doing  its  job. 

In  fact,  the  RTC/IG  has  spent  more  time  covering  up  or  commit- 
ting fraud  than  it  ever  spent  investigating  it.  In  today's  testimony 
I  will  describe  how  the  RTC/IG  engaged  in  rewriting  reports,  mis- 
leading Congress,  covering  up  misconduct,  shredding  incriminating 
documents,  and  grossly  distorting  agency  investigative  priorities. 
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I  witnessed  cases  in  which  agents  at  the  RTC/OIG  were  in- 
structed to  rewrite  reports  to  have  them  read  a  particular  way  that 
would  be  less  likely  to  require  further  investigation. 

Investigative  reports  were  altered  in  order  to  avoid  embarrassing 
or  politically  sensitive  disclosures.  I  was  personally  told  by  Clark 
Blight,  Assistant  Inspector  General  for  Investigations,  that  it  was 
the  function  of  the  Headquarters  RTC/OIG  to  revise  reports  to  out- 
side agencies,  including  the  GAO,  the  Senate,  and  House  Congres- 
sional Committees,  in  order  to  make  sure  the  reports  were  favor- 
able. 

At  that  time,  Blight  was  in  the  process  of  revising  one  such  re- 
port to  Congressman  Gonzalez,  Chairman  of  the  House  Banking 
Committee,  to  reflect  a  more  favorable  outcome. 

Another  time,  top  RTC/OIG  officials  were  sent  to  the  Denver  Re- 
gional Office  in  order  to  assist  other  special  agents  in  writing  a  re- 
port of  investigation  involving  the  Bush  family. 

The  RTC/OIG  attempted  to  mislead  Congress  in  other  ways,  as 
well. 

The  Chairman.  Let  me  just  ask  you  at  this  point,  before  you  go 
any  further.  Those  are  very  important  statements  you  have  just 
made.  Have  you  retained  in  your  records  copies  of  these  initial  doc- 
uments, or  findings,  or  the  work  that  you  did  that  was  then  later 
changed,  or  not  accepted  in  the  form  that  you  had  prepared  it?  Do 
you  still  have  those  materials? 

Mr.  KoszOLA.  Sir,  some  of  those  files — all  of  my  files,  I  was  basi- 
cally kicked  out  of  the  office,  and  I  may  have  some  information,  but 
a  lot  of  this  I  witnessed  firsthand — all  of  it.  I  mean,  I  had  that  con- 
versation with  Clark  Blight  last  year. 

The  Chairman.  All  right.  Well,  we  will  go  through  that.  I  will 
also  say  to  the  rest  of  you  that,  in  situations  that  may  be  similar 
to  what  he  has  just  described,  if  you  have  documents  or  written 
materials  that  would  illustrate  and  substantiate  the  points  you  are 
making,  I  want  to  make  sure  we  ask  for  and  get  all  that  may  be 
available.  So  why  do  you  not  continue. 

Mr.  KoszoLA.  In  fact,  generation  of  make-work  reports  was  a 
common  practice  in  the  RTC.  I  was  personally  assigned  three  cases 
that  were  previously  closed  to  which  new  case  numbers  were  as- 
signed, despite  the  fact  that  there  was  no  new  evidence  to  warrant 
reopening  the  investigations.  I  brought  this  to  the  attention  of 
management  and  was  told  the  RTC/OIG  was  trying  to  keep  Con- 
gress happy  in  order  to  secure  additional  funding. 

I  found  instances  in  which  we  at  the  IG's  office  were  told  not  to 
tell  the  truth  to  the  General  Accounting  Office.  Indeed,  I  was  spe- 
cifically instructed  by  my  supervisors  at  the  IG's  office,  Daniel 
Sherry  and  George  Sullivan  in  1992,  not  to  provide  information  to 
the  GAO  concerning  RTC  employees  who  had  criminal  histories. 

I  was  further  instructed  not  to  say  anything  about  the  thefts  in 
the  building.  The  IG  did  not  want  to  open  up  a  case  on  the  thefts, 
and  it  did  not  want  the  GAO  doing  so,  either. 

I  learned  of  the  political  manipulation  of  investigations.  Manage- 
ment would  send  agents  to  look  over  the  shoulders  of  other  agents 
when  they  were  reviewing  S&L  matters  that  might  pertain  to  polit- 
ical figures. 
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Before  the  Presidential  election  in  1992,  the  RTC/OIG  was  ac- 
tively seeking  criminal  or  other  negative  information  from  special 
agents  on  the  Clinton  family. 

At  some  time  in  February  1993,  an  anonymous  male  telephone 
caller  stated  that  Patricia  Patterson  was  buying  RTC  properties  in 
Dallas  as  a  straw  purchaser  for  Albert  Casey,  the  Chairman  of  the 
RTC.  Ms.  Patterson  was  allegedly  Mr.  Casey's  girlfriend. 

The  caller  said  he  was  an  employee  of  the  RTC  and  had  reported 
this  information  to  the  RTC/OIG  in  Dallas,  TX.  The  caller  stated 
that,  to  his  knowledge,  no  investigation  was  initiated  by  the  RTC/ 
OIG  because  no  auditors  or  special  agents  reviewed  records  re- 
maining at  the  Property  Sales  Department.  I  sent  my  supervisor, 
Mr.  George  Sullivan,  a  memo  regarding  this  information.  To  my 
knowledge,  no  investigation  was  ever  initiated. 

Another  investigation  I  tried  to  initiate  involved  reports  of 
overbilling  and  sleeping  on  the  job  by  employees  of  another  RTC 
contractor.  Coopers  &  Lybrand.  I  saw  Coopers  &  Lybrand  account- 
ants hired  by  the  RTC  perform  little  or  no  work  at  exorbitant  cost. 
I  saw  accountants  sitting  and  reading  nongovernment  literature 
and  being  paid  for  it  by  the  RTC.  When  I  investigated  this,  I  was 
told  that  their  contract  permitted  them  to  sit  there  and  read  when 
there  was  no  work  to  do.  It  was  an  obvious  ripoff. 

When  I  tried  to  do  something  about  it,  I  was  told  by  my  super- 
visor, George  Sullivan,  not  to  bother  with  it.  The  RTC  employee 
who  approved  the  payments  to  Coopers  &  Lybrand  is  now  em- 
ployed by  them. 

An  incident  which  epitomized  for  me  the  blatant  disregard  for 
the  law  in  the  IG's  office  occurred  on  August  24,  1992.  I  was  on 
detail  in  DC  shortly  after  Grerald  Jacobs,  Greneral  Counsel  of  the 
RTC,  had  resigned  under  a  cloud  of  allegations  concerning  personal 
and  official  impropriety— despite  the  fact  that  an  Inspector  Gen- 
eral's report  said  that  it  found  no  information  showing  any  impro- 
priety with  respect  to  Jacobs'  dealing  with  a  failed  Arizona  S&L. 

I  was  working  at  the  IG  headquarters  in  Roslyn,  VA,  when  I 
overheard  Lew  Sherman,  Deputy  Inspector  Greneral  for  Investiga- 
tions, and  Clark  Blight,  the  Assistant  Inspector  General  for  Inves- 
tigations, laughing  and  making  jokes  about  how  they  had  taken 
care  of  the  Jacobs'  case  by  shredding  documents  all  weekend  with 
the  help  of  several  other  agents.  They  joked  how  they  had  needed 
a  second  shredder  from  another  office  to  handle  all  the  shredding. 
Shredding  documents  following  the  conclusion  of  an  investigation  is 
not  unusual.  However,  the  circumstances  of  this  shredding  oper- 
ation raises  a  number  of  questions. 

What  was  the  hurry?  Why  did  it  occur  over  a  weekend?  Why  did 
it  take  an  entire  weekend  for  two  Assistant  IG's  and  three  Special 
Agents  with  two  shredders  to  carry  out  a  routine  shredding?  The 
three  Special  Agents  received  letters  of  exemplary  service  for  their 
expedient  response  and  professionalism  in  conducting  the  Jacobs' 
investigation. 

On  April  19,  1993,  I  was  placed  on  indefinite  administrative 
leave  pending  investigation  into  allegations  of  which  I  still  have 
not  been  officially  informed. 
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On  April  5,  1993,  2  weeks  before  I  was  placed  on  administrative 
leave,  I  was  ordered  by  my  supervisor,  George  Sullivan,  to  dis- 
continue any  contact  with  the  Senate  Banking  Committee. 

Since  being  placed  on  leave,  I  have  received  threatening  phone 
calls.  I  alerted  the  police  after  each  call,  and  was  able  to  tape  one 
of  the  calls  which  consists  of  nothing  but  the  sound  of  a  machine 
gun.  On  another  call  the  caller  stated  something  to  the  effect: 
We're  going  to  get  you. 

For  the  past  several  months  I  have  not  been  permitted  to  work 
at  all  by  the  RTC.  The  Taxpayers  are  still  paying  my  salary.  I  am 
ordered  to  come  to  work  each  Wednesday  morning,  and  then  or- 
dered to  go  home  as  soon  as  I  arrive. 

I  have  worked  for  a  number  of  Federal  agencies  but  never  have 
I  seen  an  agency  managed  so  poorly  and  with  such  profound  con- 
sequences for  waste,  fraud,  and  abuse  as  the  RTC. 

The  Chairman.  That  is  a  very  powerful  statement. 

Let  me  ask  you  this.  What  is  the  length  of  time  of  your  Govern- 
ment service  from  when  you  first  started? 

Mr.  KoszoLA.  Ten  years.  Over  10  years. 

The  Chairman.  And  what  would  your  record  be  over  that  10 
years  in  terms  of  your  conduct,  your  ratings,  your  performance  gen- 
erally? 

Mr.  Koszola.  Overall,  very  good. 

The  Chairman.  And  prior  to  joining  the  Government?  Can  you 
just  give  me  a  little  sketch  as  to  your  background? 

Mr.  Koszola.  I  went  to  school  and  paid  for  my  own  tuition.  I 
worked  part-time/full-time  at  banking  brokerage  houses  and  insur- 
ance companies. 

The  Chairman.  You  have  a  personal  record  that  essentially  is 
without  any  blemish?  Is  that  a  fair  statement? 

Mr.  Koszola.  Unless  you  are  talking  to  a  corrupt  law  enforce- 
ment official  or  some  other  manager  that  I  worked  under. 

The  Chairman.  No,  but  with  respect  to  your  conduct  and  the  way 
your  conduct  has  been  assessed  by  others  and  just  your  record,  you 
come  in  with  a  clean  record,  do  you  not? 

Mr.  Koszola.  Yes. 

The  Chairman.  I  wanted  to  draw  that  out,  because  I  think  when 
a  person,  a  citizen  who  also  is  a  Government  employee,  sees  the 
things  and  hears  the  things  that  you  did,  I  think  you  nave  an  obli- 
gation to  do  exactly  what  you  have  done. 

I  think  your  obligation  is  to  not — is,  rather  than  looking  the 
other  way  or,  you  know,  just  going  along  with  practices  that  you 
saw  that  were  improper,  I  think  your  direct  obligation  is  to  do  ex- 
actly what  you  are  doing  today.  That  is,  to  come  here  under  oath, 
tell  us  the  truth  as  you  understand  it  to  be,  and  as  others  here  will 
do  today,  and  to  put  the  bright  light  on  practices  that  you've  seen 
that  you  know  and  believe  to  be  improper  and  incorrect. 

So  I  want  the  record  to  clearly  show  that  what  you  are  doing 
here  today  is  a  very  important  public  service,  and  it  is  appreciated 
by  this  committee. 

I  want  to  make  sure  that  we  take  whatever  steps  we  can  to  put 
an  end  to  any  harassment  or  intimidation  in  any  way,  shape,  or 
form  that  is  being  directed  at  you.  We  have  a  Justice  Department 
and  an  Attorney  Greneral  in  which  I  have  confidence  who  I  think 
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would  be  very  distressed  to  hear  what  you  have  said,  and  we  in- 
tend to  so  inform  her  of  what  you  have  said  in  terms  of  some  of 
these  threatening  activities  that  are  going  on  at  the  present  time, 
because  that  is  not  America.  It  should  not  be  America. 

Does  anybody  else  want  to  make  just  a  brief  comment  before  I 
go  to  the  next  witness? 

[No  response.] 

Next  is  Mr.  Thomas  O'Bryon,  who  as  I  said  earlier  was  an  Assets 
Manager  for  the  RTC's  Costa  Mesa,  CA,  office. 

Mr.  O'Bryon,  we  would  like  to  hear  from  you  now. 

TESTIMONY  OF  THOMAS  O^RYON,  RESOLUTION  TRUST 
CORPORATION  [FORMER  EMPLOYEE],  COSTA  MESA,  CA 

Mr.  O'Bryon.  Good  morning.  Senators,  and  thank  you  for  letting 
me  be  here  today. 

In  the  1980's  I  worked  with  a  lot  of  the  S&L's  in  the  Pacific 
Northwest  trying  to  deal  with  a  lot  of  the  non-earning  asset  prob- 
lems, much  in  the  same  way  that  the  RTC  is  trying  to  deal  with 
the  assets  of  failed  institutions. 

In  1990  when  I  heard  that  the  RTC  was  opening  an  office  in 
Costa  Mesa,  CA,  I  decided  to  apply,  seeing  as  how  this  was  my 
background. 

Senator  Kerry.  [Presiding.]  Do  you  want  to  give  us  just  a  little 
sense  of  that  background? 

Mr.  O'Bryon.  Basically  what  I  would  do  would  be  to  go  into  an 
institution  that  was  having 

Senator  Kerry.  What  are  you  trained  as,  and  how  long  have  you 
worked  at  it? 

Mr.  O'Bryon.  I  am  sorry,  sir? 

Senator  Kerry.  What  are  you  trained  as?  And  how  long  have  you 
worked  in  that  capacity? 

Mr.  O'Bryon.  I  have  been  in  the  real  estate  finance  mortgage  in- 
dustry since  about  1976.  That  later  translated  into  working  as  a 
consultant  for  savings  and  loans,  actually  all  over  the  country,  but 
specifically  in  the  Pacific  Northwest  and  in  California. 

I  was  involved  in  handling  what  are  called  REO  Disposition 
Transactions,  which  is  Real  Estate  Owned,  foreclosed  assets,  and 
the  like;  and  I  have  handled  several  billion  dollars  worth  of  assets 
during  the  1980's  for  failed — or  savings  and  loans  that  were  in  fi- 
nancial trouble  and  trying  to  save  themselves  before  the  RTC  was 
formed. 

I  was  offered  a  position  in  June  1990,  with  the  Costa  Mesa  RTC 
office  to  come  in  and  try  to  deal  with  the  non-earning  asset  prob- 
lems, but  I  absolutely  became  fed  up  and  disgusted  after  about  a 
year.  I  left. 

I  decided  that  I  could  possibly  work  with  individuals  who  were 
trying  to  buy  assets  fi-om  the  S&L's,  because  I  certainly  was  not 
having  any  luck  selling  property  for  the  RTC  while  I  was  there,  as 
I  had  brought  in  offers  of  in  excess  of  $50  million  within  the  first 
month  of  my  accepting  the  job  at  the  RTC.  Those  properties  were 
still  on  the  books  over  a  year  later  when  I  left  the  RTC. 

The  manapment  of  the  RTC  can  only  be  described  as  "crisis 
management'  from  where  I  sit.  During  my  tenure  there  and  my 
subsequent  dealings  with  the  RTC,  I  experienced  fits  of  rage,  rude- 
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ness,  yelling,  sexual  innuendo,  and  generally  demeaning  and 
harassing  behaviors.  This  was  done  by  senior  staff  as  well  as  other 
staff. 

Many  people  were  threatened  with  firing,  as  was  I,  on  more  than 
one  occasion.  These  are  fear  tactics.  Fear  tactics  don't  have  any 
place  in  management,  especially  when  you  are  trying  to  get  a  job 
done,  and  especially  with  one  tnat  has  the  magnitude  of  the  RTC. 

From  time  to  time,  the  RTC  in  Washington  or  the  Denver  office 
would  request  reports  of  information  having  to  do  with  real  estate. 
I  was  the  individual  that  those  requests  would  come  to.  There  have 
been  many  times  those  requests  would  take  2  weeks  to  get  to  me 
from  Washington. 

By  the  time  the  request  got  to  me,  many  times  that  request  was 
due  the  day  before  I  received  it.  Many  of  these  reports  were  going 
to  take  4,  5,  6,  7  days  to  complete.  I  had  one  day  to  complete  wiem. 
There  was  absolutely  no  way  in  the  world  that  I  could  complete  a 
report  of  the  magnitude  that  I  was  asked  for  in  one  day.  So,  as  a 
result,  the  report  would  go  in  incomplete. 

I  would  refuse  to  put  my  name  on  it  saying  that  this  was  100 
percent  accurate.  In  fact,  I  would  put  statements  on  there  saying 
that  I  felt  that  this  information  was  60  percent  accurate,  or  50  per- 
cent, or  whatever  it  might  be.  I  was  told  that  if  I  did  not  remove 
those  statements  and  sign  it  saying  it  was  100  percent  complete, 
I  would  be  fired.  This  was  ridiculous.  If  I  signed  it  and  sent  it  up 
saying  it  was  correct,  I  am  going  to  get  in  trouble  with  Washington 
for  sending  in  fraudulent  information.  If  I  do  not  put  my  name  on 
it,  I  am  going  to  get  fired.  This  is  an  untenable  situation.  Not  only 
was  I  in  this  situation,  but  I  know  that  many  of  the  people  at  this 
table  were  placed  in  that  kind  of  a  compromising  position. 

After  about  3  or  4  months  in  the  RTC,  I  was  asked  to  be  involved 
with  the  REGIS  program,  the  acronym  called  REGIS  stands  for 
Real  Estate  Gwned  Inventory  System.  This  was  a  precursor  to  the 
system  that  is  now  in  place  called  "REGMS,"  which  is  the  Real  Es- 
tate Gwned  Management  System. 

The  REGIS  was  a  temporary  system  just  to  get  by  until  REGMS 
could  come  on  line.  This  system  was  flawed  from  the  beginning. 
Too  many  people  from  too  many  areas  of  the  RTC  tried  to  be  in- 
volved in  the  design  and  absolutely  knew  nothing  about  computer 
design  and  what  a  computer  could  or  could  not  do. 

As  I  was  involved  in  the  implementation  and  the  setup  of  the 
RIG  system  on  the  West  Coast,  I  was  asked  to  come  back  to  Wash- 
ington to  help  them  put  controls  in  place  that  would  make  the  sys- 
tem more  effective. 

At  the  same  time  I  came  back  here,  I  asked  to  maybe  be  a  part 
of  the  team  that  was  designing  the  REGM  system.  I  was  not  con- 
sulted. I  was  not  asked  to  be  a  part.  In  fact,  I  was  told  that  anyone 
having  to  do  with  the  RIG  system  would  not  be  allowed  to  be  in- 
volved with  REGMS. 

The  REGM  system,  ladies  and  gentlemen,  is  going  to  cost  the 
American  Taxpayers  in  excess  of  $100  million.  It  never  had  to  cost 
that  much.  It  could  have  cost  a  fraction  of  that.  But  because  they 
would  not  consult  with  people  who  really  knew  what  they  were 
doing,  because  management  had  their  own  agenda  on  how  it  was 
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going  to  be  put  together  and  what  was  going  to  be  done  with  it, 
the  American  Taxpayer  is  really  taking  it  in  the  shorts. 

As  to  the  inappropriate  behavior,  more  than  what  I  have  just 
said,  I  am  currently  a  witness  in  a  Grovernment  case  that  involves 
inappropriate  behavior  of  a  sexual  nature,  abuse  of  position  by  at- 
tempting to  inappropriately  influence  subordinate-level  employees, 
abuse  of  position  by  inappropriately  accessing  files,  and  abuse  of 
position  by  attempting  to  harm  other  employees'  careers. 

I  do  not  think  it  would  be  appropriate  to  discuss  the  details,  but 
I  am  involved  in  a  lot  of  the  information  that  hopefully  will  keep 
some  of  the  upper  management  out  of  the  RTC  since  they  have 
been  dismissed. 

As  to  the  subject  of  waste  and  what  Senator  Kerry  was  saying 
earlier,  the  waste,  to  put  it  in  as  graphic  terms  as  I  can,  I  men- 
tioned the  RIO  system  and  the  REOM  system:  $100  million  for  a 
single  computer  system  that  does  not  work. 

When  I  was  taken  off  of  the  RIO  system  because  I  kept  bringing 
these  issues  to  light,  I  was  given  a  number  of  apartment  buildings 
in  Phoenix,  AZ — 6,  to  be  exact.  The  total  value  of  these  apartments 
were  about  $9  million.  When  I  took  these  over  and  I  started  inves- 
tigating, I  found  $1.4  million  sitting  in  checking  accounts  earning 
absolutely  no  interest  for  the  Taxpayers.  That  money  had  been  sit- 
ting there  for  over  9  months.  Now  that  money  could  have — the  in- 
terest that  that  money  could  have  earned  would  have  paid  my  sal- 
ary and  a  number  of  my  colleagues'  salaries. 

I  was  constantly  told  that  we  did  not  have  the  budget  to  do  what 
we  needed  to  do.  The  reason  we  did  not  have  the  budget  was  be- 
cause management  was  not  paying  attention.  Management  was  not 
doing  what  FIRREA,  RTC's  legislation,  calls  for  us  to  do — which  is, 
to  keep  all  the  moneys  in  interest-bearing  accounts. 

When  I  asked  the  manager  who  had  been  taking  care  of  this  why 
he  did  it,  why  he  did  not  move  the  money  to  the  Department  of  Ac- 
counting, he  said  that:  Because  if  I  have  to  write  a  case  study,  the 
paperwork  is  going  to  be  ridiculous  just  to  be  able  to  fix  a  water 
pump  or  a  pipeline  or  whatever  it  might  be,  and  I  don't  want  to 
have  to  deal  with  all  that  paperwork. 

I  have  had  two  contacts  with  the  IG's  office  where  I  have  filed 
two  complaints.  One  was  the  waste  of  the  example  I  just  gave  you, 
that  of  money  sitting  in  non-interest-bearing  accounts.  The  other 
was,  I  have  currently  notified  the  IG  that  there  is  an  individual 
currently  working  for  the  RTC  who  is  illegally  bujdng  properties 
from  the  RTC  using  front  men.  I  know  of  this  because  I  was  asked 
by  one  of  the  front  men  if  I  wanted  to  participate.  They  did  not 
know  that  I  used  to  be  an  RTC  employee,  and  they  did  not  know 
of  my  involvement  in  this  hearing,  nor  in  the  case  I  am  testifying 
in  out  in  California  next  month. 

To  get  into  the  real  waste,  however,  let  us  talk  about  auctions 
and  sales.  While  I  was  at  the  RTC,  as  I  said,  I  brought  in  $53  mil- 
lion worth  of  offers  on  three  different  apartment  buildings  in  the 
first  month  I  was  there.  I  was  told  that  they  were  not  assets  that 
I  was  handling,  and  therefore  it  looked  inappropriate  for  me  to  be 
trying  to  get  these  properties  sold.  What  was  my  vested  interest  in 
doing  this? 
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I  went  to  my  boss  and  I  said,  lookit,  my  vested  interest  is,  this 
is  my  job.  This  is  what  we  are  supposed  to  be  doing.  Thirteen 
months  later,  those  properties  were  still  on  the  books.  I  found  out 
that  just  last  month  one  of  those  properties  finally  went  to  sale, 
and  it  went  to  sale  for  $10  million  less  than  the  offer  I  had  pre- 
sented back  in  1990.  That  is  waste,  and  that  is  a  lot  of  money. 

A  lot  of  the  assets  that  had  good  offers  coming  in  on  them  would, 
from  time  to  time,  just  subsequently  be  pulled  to  be  put  into  an 
auction  because  somebody  wanted  a  good  looking,  high  profile  piece 
of  property  in  that  action. 

You  would  have  a  piece  of  property  that  had  a  good,  solid  con- 
tract of  sale  pending,  and  they  would  pull  it;  put  it  in  the  auction; 
the  sale  would  take  place  at  the  auction  for  a  substantially  reduced 
jrice,  and  you  would  then  be  left  with  the  loss  that  never  should 
lave  taken  place.  But  this  was  a  common  occurrence.  This  again 
las  cost  the  Taxpayers  not  millions,  not  tens  of  millions,  not  hun- 
dreds of  millions,  but  billions  of  dollars. 

One  specific  example  of  another  piece  of  property  that  I 

The  Chairman.  [Presiding.]  Let  me  just  stop  you  there  for  a 
minute  and  ask  you,  as  you  recite  this,  and  as  you  try  to  figure  out 
in  your  own  mind,  as  you  were  doing  at  the  time,  how  could  things 
be  so  badly  managed:  How  could  so  much  money  be  wasted  and 
squandered? 

I  would  be  interested  in  knowing,  as  you  were  thinking  all  this 
through,  the  degree  to  which  you  were  deciding  that  it  was  just  out 
and  out  incompetence.  I  mean,  managers  who  did  not  know  what 
they  were  doing,  versus  something  beyond  that,  somebody  who  was 
deliberately  in  effect  manipulating  the  process,  or  seeing  to  it  that 
either  things  were  steered  a  certain  way,  or  in  some  fashion  just, 
for  whatever  the  purposes,  making  sure  that  things  did  not  work 
right? 

How  would  you  divide  it  generally  speaking  between  iust  out  and 
out  incompetence,  and  somebody  that  was  venal  or  had  some  other 
angle  they  were  shooting  here? 

Mr.  O'Bryon.  I  would  have  to  say  that  probably  50  percent  could 
be  considered  incompetence  on  the  part  of  middle  management; 
and  the  other  50  percent  I  would  have  to  say  was  deliberate,  people 
who  said:  We  need  a  high-profile  auction.  We  have  got  to  make  our- 
selves look  good,  because  we  looked  so  bad.  We  are  in  a  fish  bowl. 

We  want  to  put  together  an  auction,  and  we  want  to  sell  hun- 
dreds of  millions  of  dollars  of  properties,  all  high  profile,  good  look- 
ing stuff  so  people  can  see  we  are  doing  our  job. 

Now  I  was  told  that  specifically  by  the  Washington  sales  office 
on  one  of  my  trips  back  here  when  I  was  dealing  with  the  real  es- 
tate inventory  system.  They  came  right  out  and  said  it.  They  made 
no  bones  about  it.  I  said,  yes,  but  it  does  not  make  sense  to  pull 
this  property  out,  lose  $10  million  just  for  the  sake  of  looking  good, 
and  they  said  "$10  million  is  nothing  in  the  overall  scheme  of 
things." 

Well,  Senator,  when  I  took  over  the  REOI  system  in  August 
1990,  there  were  55,000  pieces  of  property  within  the  RTC.  There 
have  subsequently  been  many  tens  of  thousands  more  since  then. 

The  Chairman.  I  am  going  to  ask  you  to  just  stop  at  this  point, 
because  we  are  finishing  a  vote  and  we  are  on  the  second  bells.  But 
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I  also — I  do  not  want  you  to  say  this  until  we  get  some  of  the  other 
Members  back  in  here.  I  want  Senator  Metzenbaum  to  hear  this, 
who  I  think  is  en  route  back,  and  I  want  the  others  to  hear  this 
as  well. 

What  you  are  saying  is  very  important.  We  will  take  the  time 
that  it  takes  if  we  have  to  be  here  all  day,  or  however  long  it  takes. 
I  want  to  go  through  this  carefully  and  thoroughly. 

So  if  I  can  ask  your  indulgence,  I  am  going  to  put  the  committee 
into  recess  now  briefly.  When  Senator  Kerry  and  the  others  come 
back  we  can  go  ahead  and  resume,  but  I  want  to  get  the  Members 
here  as  you  go  through  this  next  part,  which  is  very  important. 

The  committee  stands  briefly  in  recess. 

[Recess.] 

Senator  Kerry.  [Presiding.]  Mr.  O'Bryon,  you  are  still  testifying? 

Mr.  O'Bryon.  Yes,  sir. 

Senator  Kerry.  Go  ahead. 

Mr.  O'Bryon.  I  was  getting  ready  to  explain  to  Senator  Riegle 
that  we  had  in  1990,  when  I  took  over  the  real  estate  owned  inven- 
tory system  at  the  RTC,  55,000  pieces  of  property  listed  in  the  in- 
ventory. Some  of  those  were  listed  as  "sold."  Many  of  them  were 
listed  as  "available,"  but  the  majority  of  them  were  listed  in  some 
sort  of  a  "pending"  status  of  litigation  or  problems,  whether  they 
be  environmental,  wetlands,  and  what  have  you. 

I  testified  that  in  6  apartment  buildings,  we  found  $1.4  million 
in  cash  not  earning  a  penny's  worth  of  interest.  That  is  6  out  of 
55,000. 

I  have  another  example  of  one  R&D  building,  a  research  and  de- 
velopment warehouse  building  in  Colorado  Springs,  CO,  that  in 
1991  sold  at  auction  for  $12.50  a  square  foot.  Within  one  year,  the 
purchaser  syndicated  that  property  for  $50  a  square  foot.  One  year. 
He  managed  to  make  $4.5  million  profit  on  one  piece  of  property. 
So  far  we  have  talked  about  7  pieces  of  property  accounting  for  lit- 
erally millions  and  millions  of  dollars  of  Taxpayers  money  that  has 
been  wasted  and  lost. 

If  it  was  one  or  two  pieces  of  property  that  this  happened  on  a 
rare  occasion,  it  would  be  one  thing;  but  this  is  happening  on  hun- 
dreds and  thousands  of  pieces  of  property  accounting  for  billions  of 
dollars  of  waste. 

People  who  talk  about  the  RTC  costing  the  American  Taxpayers 
$150-$  170  billion?  I  defy  them  to  go  out  and  really  do  the  honest 
accounting  because,  Senators,  it  is  going  to  cost  the  American  Tax- 
payers several  hundreds  of  billions,  if  not  trillions,  of  dollars. 

Now  it  is  easy  to  criticize,  and  it  is  much  more  difficult  to 
produce  workable  solutions.  I  am  here  to  not  only  talk  about  the 
problems,  but  I  am  also  here  to  try  and  help  with  any  of  the  solu- 
tions that  I  can. 

Thank  you  for  your  time. 

Senator  KERRY.  Thank  you  very  much,  Mr.  O'Bryon. 

Mr.  Romer. 
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TESTIMONY  OF  JAMES  ROMER,  RESOLUTION  TRUST  COR- 
PORATION,  CONTRACTING  OFFICER  [FORMER  EMPLOYEE], 
DALLAS,  TX 

Mr.  RoMER.  Mr.  Chairman  and  Members  of  the  committee,  it  is 
an  honor  and  a  privilege  to  address  this  committee  regarding  con- 
tracting irregularities,  management  improprieties,  contractor  collu- 
sion, and  conflicts  of  interest  at  the  Dallas  office  of  the  RTC  during 
the  early  years  of  its  existence. 

The  testimony  I  am  about  to  give  is  based  on  first-hand  knowl- 
edge and  reflects  my  personal  experiences  while  employed  as  a  con- 
tract specialist  in  the  Dallas  Metroplex  Consolidated  Office  of  RTC. 

Senator  Kerry.  What  years  were  those? 

Mr.  RoMER.  1990,  1991,  1992,  and  1993. 

Senator  Kerry.  So  you  have  just  left  there? 

Mr.  RoMER.  Yes.  I  have  just  been  dismissed. 

Senator  Kerry.  You  were  dismissed? 

Mr.  RoMER.  Yes. 

Senator  Kerry.  What  was  the  cause  of  your  dismissal,  if  you 
know? 

Mr.  RoMER.  Irregularities — Mistakes  on  the  time  sheet.  I  nor- 
mally go  to  work  at  6  o'clock  in  the  morning  and  work  on  Satur- 
days, and  probably  put  in  45  hours  a  week,  and  sometimes  I  sign 
up  for  leave  ahead  of  time  to  go  to  a  meeting  or  something  for  an 
hour  or  two,  and  I  am  too  busy  that  day  and  I  might  go  the  next 
day,  so  my  time  sheet  was  not  accurate.  So  that  was  an  excuse  to 
let  me  go. 

Senator  KERRY,  And  this  occurred  after  you  had  raised  these 
questions  publicly,  or  not? 

Mr.  RoMER.  Oh,  yes.  I  mean,  yes,  they  had  personally  had  the 
IG  tail  me  for  14  months  to  find  these  "irregularities." 

Just  as  one  example,  they,  in  the  testimony  I  lefl  my  office — I 
normally  go  to  lunch  at  11  o'clock,  after  I  go  in  at  6  a.m.  I  left  the 
office  at  10:28  a.m.  and  had  an  IG  agent  timing  when  my  vehicle 
left,  and  I  met  two  people  at  the  Infomart  down  the  street,  which 
was  a  sting  operation.  They  had  invited  me  over  and  offered  me  a 
big  contract  to  go  overseas  on  an  airplane  because  I  had  been  a 
pilot  for  50  years,  and  that's  my  interest,  and  I  told  them,  no,  I 
couldn't  do  that  because  they  were  offbase  on  what  they  were  try- 
ing to  ask  me  to  do,  and  I  was  gone  an  hour  and  18  minutes,  and 
our  lunch  hour  is  only  45  minutes. 

But  I  would  estimate  they  spent  $100,000  in  14  months  to  try 
to  find  enough  reason  for  me  to  go. 

Senator  Kerry.  OK  Why  do  you  not  go  ahead  with  your  testi- 
mony. 

Mr.  RoMER.  Prior  to  working  for  RTC,  I  had  over  30  years'  expe- 
rience in  the  area  of 

Senator  Kerry.  Pull  the  mike  a  little  closer  to  you,  Mr.  Romer. 

Mr.  RoMER.  Prior  to  working  for  the  RTC,  I  had  over  30  years' 
experience  in  the  areas  of  real  estate  brokerage,  appraisals,  con- 
struction, business  development,  and  computer  applications. 

Computer  applications  was  business  planning  and  applying  com- 
puter technology,  which  today  you  call  process  re-engineering,  is 
what  I  have  been  doing  for  30  years. 
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I  have  owned  several  businesses  and  have  been  directly  super- 
vising up  to  80  employees. 

I  began  employment  at  RTC  in  February  1990,  approximately  4 
months  after  the  Dallas  office  was  opened.  My  first  assignment  at 
RTC  was  to  organize  and  staff  a  contractor  registration  department 
for  the  Southwest  Regional  Office,  which  was  also  headquartered 
in  Dallas. 

I  established  an  organization  of  six  people,  developed  registration 
procedures,  designed  a  computerized  data  base,  and  supervised  the 
registration  of  the  first  12,000  contractors  in  Texas. 

My  team  also  completed  the  solicitation  and  award  of  75  con- 
tracts. As  a  result  of  this  effort,  I  received  the  first  gold  star — the 
first  Gold  Star  Achievement  Award  granted  in  the  Southwest  Re- 
gion. 

However,  all  is  not  well  in  the  co-located  Dallas  Metroplex  Con- 
solidated Office,  especially  in  the  Contracting  Department. 

First,  contracting  was  not  and  could  not  operate  objectively  since 
it  was  organizationally  reporting  directly  to,  and  was  fully  respon- 
sible to,  the  Asset  Management  Department  whose  mission  was  to 
dispose  of  assets.  The  contracting  managers  were  essentially  told 
what  to  do  and  who  to  contract  with.  Contracting  was  little  more 
than  the  conveyor's  of  paper  that  documented  and  validated  deci- 
sions that  Asset  Management  had  already  made. 

For  most  of  1990  and  1991,  the  concept  of  fair  and  open  competi- 
tion was  a  joke.  This  was  especially  true  for  minority  contractors, 
since  most  asset  managers  were  predisposed  to  conclude  that  mi- 
nority contractors  were  not  capable  of  performing  asset-related 
work. 

Even  though  FIRREA  had  dictated  the  maximum-use  criteria, 
senior  management  in  Dallas  would  not  permit  contract  registra- 
tion reports  to  reflect  minority  identification  even  though  I  had  de- 
signed the  data  base  to  do  so. 

Second,  the  general  hiring  policy  at  the  time  was  that  anyone 
that  had  a  FAR,  a  Federal  Acquisition  Regulation  background,  was 
not  suitable  for  consideration  to  be  hired  in  the  Contracting  De- 
partment. The  reasoning  was  that,  since  RTC  was  not  required  to 
operate  under  FAR  rules,  it  would  be  counterproductive  to  have 
people  around  with  that  kind  of  discipline. 

People  with  FADA,  the  Federal  Asset  Disposition  Agency,  or 
banking  backgrounds,  the  good  buddies,  many  who  were  involved 
in  creating  the  savings  and  loan  crisis,  were  hired  with  abandon. 

Third,  the  contracting  operating  environment  clearly  was  driven 
by  time  pressures  and  deadlines  dictated  by  Senior  Asset  man- 
agers. Contract  specialists  were  fearful  of  losing  their  jobs  if  a  con- 
tract, especially  a  SAMDA,  was  not  awarded  by  the  designated 
date  set  by  Asset  Management. 

No  matter  if  there  were  loopholes  that  permitted  the  contract  to 
operate  with  little  or  no  controls.  I  will  recite  the  pillar  incident. 

My  first  insight  into  the  buddy  arrangement  for  awarding  con- 
tracts came  in  October,  1990.  During  that  month.  Solicitation  761- 
9966-90139-140,  141,  142,  143,  and  144  were  issued  to  secure  con- 
tractors to  perform  computer  corrections  to  the  Assets  at  six  loca- 
tions. 
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I  was  the  contract  specialist  assigned  to  work  the  sohcitation. 
One  firm  was  the  lowest  bidder  and  the  best  qualified  on  all  six 
of  the  solicitations.  I  performed  the  required  verification  and  rec- 
ommended to  the  Asset  Department  that  the  contract  be  awarded 
to  the  low  bidder. 

Assets  rejected  the  recommendation  and  requested  that  four  of 
the  contracts  be  awarded  to  the  lowest  bidder  and  two  contracts  be 
awarded  to  the  second-ranked  bidder  whose  chairman  was  friends 
with  several  of  the  senior  staff  of  RTC. 

In  reviewing  and  checking  the  required  certifications  pursuant  to 
FIRREA  and  12  CFR  1606,  there  were  obvious  conflicts  with  the 
second-ranked  bidder. 

The  Chairman  and  Chief  Executive  Officer  of  the  second-ranked 
firm  was  currently  employed  as  a  Senior  Vice  President  of  a  sav- 
ings and  loan  and  had  not  disclosed  this  employment  as  required 
by  RTC  Regulations. 

During  my  inquiry  into  the  information  on  the  second-ranked 
firm's  certifications,  I  physically  went  to  the  S&L  loan  office  and 
obtained  a  letter  from  the  personnel  department  confirming  the 
employment  of  the  Senior  Vice  President,  and  also  obtained  a  copy 
of  the  institution's  financial  statement  which  listed  the  bidder^ 
chairman  as  Senior  Vice  President.  These  were  obvious  conflicts. 

Finally,  in  response  to  my  protests  and  refusal  to  award  the  two 
contracts  to  the  second-ranked  firm,  I  was  given  permission  to 
award  all  six  contracts  to  the  lowest  bidder  as  it  should  be.  How- 
ever, the  senior  manager  at  the  Dallas  Metroplex  Consolidated  Of- 
fice had  decided  that  the  second-ranked  firm  would  be  awarded 
other  business. 

A  major  SAMOA  contract  was  awarded  to  this  firm,  in  spite  of 
independent  reports  from  the  Investigations  Department  validating 
the  conflicts  of  interest  created  by  the  firm's  chairman  working  for 
a  savings  and  loan.  These  reports  were  sent  to  the  Senior  Asset 
Manager,  the  Senior  Contract  Manager,  and  the  Ethics  Officer  in 
the  Dallas  office. 

The  power  of  SAMOA:  An  illustration  of  the  kind  of  unethical 
practices  used  by  some  SAMOA  contractors  is  summarized  in  my 
memorandum  dated  July  9,  1991,  which  is  attachment  2,  which  I 
will  turn  in. 

In  the  memo  to  the  assistant  director  of  contracts  at  the  Dallas 
Metroplex  Consolidated  Office,  the  asset  management  contractor  is 
demanding  a  nonrefundable  option  fee  of  $3,000  to  process  a  sales 
contract  for  the  purchase  of  property.  My  memorandum  was  not  re- 
sponded to,  nor  any  action  taken  on,  this  petition. 

A  second  illustration  of  the  awesome  power  of  the  SAMOA  Con- 
tractor is  provided  in  a  letter  from  Mr.  Mike  Doan,  attachment  No. 
3,  dated  July  16,  1991. 

In  the  letter,  Mr.  Doan  states  that  not  only  is  the  SAMOA  Con- 
tractor arbitrarily  deciding  who  gets  discounted  deals  on  the  prop- 
erties being  sold,  but  the  SAMOA  contractor  bragged  about  the  fact 
that  it  would  do  no  good  to  complain  to  the  RTC. 

In  fact,  in  the  past,  complaints  have  been  sent  to  former  CEO's, 
but  the  purchaser  still  has  to  come  back  and  deal  with  the 
SAMOA.  This  is  the  SAMOA  which  was  number  two  in  the  bid  I 
turned  down. 
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Such  impunity  was  widespread,  and  it  was  one  of  the  reasons 
why  many  subcontractors  and  buyers  became  discouraged  and 
stopped  trying  to  do  business  with  the  RTC. 

The  power  of  the  contractor  over  friendly  RTC's  senior  manage- 
ment-  is  further  illustrated  when  you  consider  a  letter  that  this 
same  SAMDA  contractor  wrote,  dated  July  1,  1991,  attachment  No. 
4,  to  the  Dallas  Regional  Director. 

The  preliminary  internal  memorandum  that  I  had  written  on 
June  25,  1991  [attachment  5],  detailing  wrong-doing,  was  already 
in  the  hands  of  the  contractor  to  the  extent  that  they  had  heard 
about  the  contents  from  several  sources  at  the  RTC's  regional  office 
and  the  Metroplex  Consolidated  Office. 

It  is  probably  just  a  strange  coincidence  that  the  special  assistant 
to  the  then-regional  director  was  also  a  former  supervisor  of  the 
Chairman  of  the  SAMDA  Contractor  who  just  happens  to  be  in  the 
direct  pipeline  for  receiving  RTC  internal  information. 

Retribution  measures:  This  is  in  November  1990.  Suddenly,  with- 
out formal  explanation,  I  was  relieved  as  contracting  team  leader 
and  assigned  duties  as  a  librarian  and  FOIA  response  writer. 

While  I  was  hired  as  an  LG-14  Contract  Specialist  and  per- 
formed at  that  level,  my  new  duties  were  those  normally  given  to 
an  LG-9  or  LG-11  Apprentice  Specialist. 

As  an  illustration  of  how  deeply  ingrained  this  vindictiveness 
was  with  the  assistant  director  of  contracts  and  his  two  direct  re- 
ports, I  refer  you  to  my  memorandum  dated  April  8,  1992  [attach- 
ment 6],  which  addresses  two  shortcomings  of  RTC's  information 
systems.  As  you  are  aware,  timely  information  is  a  cornerstone  of 
RTC  being  able  to  do  business. 

I  observed  that  huge  amounts  of  space  was  being  used  to  store 
documents,  £ind  many  hours  of  clerical  time  was  spent  retrieving 
documents.  Also,  many  proposals,  contracts,  and  other  important 
documents  are  submitted  to  RTC  by  FAX.  Because  of  the  time  zone 
differences,  many  of  the  FAX'd  documents  came  into  automatic  ma- 
chines during  off-duty  hours. 

There  were  times  when  I  arrived  early  in  the  morning,  as  I  usu- 
ally came  in  at  6  a.m.,  that  FAX  documents  were  literally  strewn 
on  the  floor  because  the  receiver  box  had  overflowed.  I  suggested 
using  a  new  imaging  software  and  computer  FAX  board,  since  each 
contract  specialist  has  a  terminal. 

A  significant  savings  would  result  from  reducing  file  storage 
space,  document  retrieval  time,  minimizing  lost  files,  reducing  lost 
time  of  standing  at  FAX  machines,  and  having  a  chronological 
record  of  the  FAX  messages  sent  and  received.  The  savings  of  the 
system  was  estimated  to  pay  for  the  system  in  90  days  or  less. 

My  immediate  management  would  neither  discuss  the  feasibility 
of  these  improvements,  nor  forward  the  analysis  to  the  experts  in 
information  systems. 

Recommendation:  In  closing,  Mr.  Chairman,  I  would  like  to  state 
that  there  are  still  many  dedicated,  hardworking  people  within 
RTC  who  could  do  a  much  better  job  of  restoring  the  confidence 
and  resolving  the  crisis  if,  number  one,  the  hard-core  senior  man- 
agement at  the  field  offices  and  headquarters,  who  were  respon- 
sible for  the  problems  that  I  have  addressed,  were  removed. 


28 

They  do  not  believe  that  the  new  initiatives  that  Secretary  Bent- 
sen  introduced  will  work,  since  they  have  an  inherent  vested  inter- 
est in  maintaining  the  old  system.  After  all,  it  was  the  system — 
it  was  they  who  designed  the  old  system,  and  to  make  any  new^sys- 
tem  work  would  be  absolute  proof  that  their  former  approach  was 
wrong.  This  is  tantamount  to  self-incrimination,  and  no  one  can  ex- 
pect them  to  put  a  diligent  effort  into  such  a  cause. 

Second,  contracting  should  be  placed  on  an  equal  basis  with  asset 
management,  operations,  and  legal. 

Since  the  majority  of  the  RTC's  business  is  done  by  outside  con- 
tracts an  objective,  independent  contracting  group  is  essential. 

This  is  a  fundamental  management  flaw  to  have  the  contracting 
officers  identified  as  organizational  second-class  citizens. 

The  pressure  from  over-zealous  managers  who  are  quick  to  let  it 
be  known  that  they  control  your  paycheck  can  subvert  even  the 
most  objective  contracting  officers. 

Again  I  thank  you  for  the  opportunity  to  appear  before  this  com- 
mittee. 

The  Chairman.  [Presiding.]  Thank  you,  very  much,  for  your 
statement.  It  is  a  very  important  statement,  and  we  are  grateful 
to  have  it. 

Let  me  now  go  to  Ms.  Debbie  Sherrill  who,  as  I  said  earlier,  is 
a  Claims  Settlement  Agent  in  the  Atlanta,  GA,  office  of  the  RTC. 

She  is  going  to  go  ahead  and  give  her  testimony  at  this  time. 
Thank  you. 

TESTIMONY  OF  DEBBIE  SHERRILL,  RESOLUTION  TRUST 
CORPORATION,  CLAIMS  SETTLEMENT  AGENT,  ATLANTA,  GA 

Ms.  Sherrill.  Thank  you.  Chairman  Riegle.  I  am  Debbie 
Sherrill,  and  I  am  from  the  Atlanta  office.  I  am  currently  employed 
with  RTC.  My  contract  will  be  up  November  9. 

Because,  like  several  other  people  on  this  panel,  I  raised  ques- 
tions, they  told  me  when  my  contract  was  up.  They  told  me  that 
they  didn't  have  to  give  me  a  reason.  So  I  really  don't  know  why. 

But  I  am  here  today  basically  as  a  concerned  Taxpayer  as  well 
as  an  RTC  employee  to  explain  to  this  committee  all  the  waste,  and 
abuse,  and  the  fraud,  and  mismanagement  that  I  have  seen  and 
that  I  have  personally  experienced  at  RTC. 

I  have  three  areas  of  concern  that  I  would  like  to  discuss.  My 
first  one  is  unqualified  personnel  in  key  management  positions. 
Second,  contractor  fraud  and  abuse.  Third,  waste  and  abuse  due  to 
mismanagement. 

A  prime  example  of  unqualified  managers  is  that  we  now  have 
a  director  who,  prior  to  working  for  RTC,  held  a  position  as  a  sec- 
retary-receptionist. We  had  another  director,  and  his  job  prior  to 
RTC  was  a  butcher  at  a  meat  market. 

Now  there  is  nothing  wrong  with  these  positions.  I  am  not  saying 
that.  But  I  am  saying  it  does  not  lend  the  experience  that  is  needed 
to  be  a  manager  in  a  corporation  such  as  RTC. 

So  what  you  have  is  unqualified,  incompetent  managers  just  con- 
tributing to  the  chaos  that  already  existed  and  losing  more  money 
because  they  don't  have  the  background  necessary  to  make  a  sound 
business  decision.  Because  of  these  types  of  managers,  I  also  found 
that   employees    would   make    suggestions    for   improvement   and 
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would  be  reprimanded  and  ridiculed  in  front  of  their  peers  for 
doing  so. 

It  was  basically  from  the  insecurity  of  these  managers,  who  took 
that  as  criticism  because  they  did  not  know  enough  about  the  posi- 
tion to  know  it  was  really  a  good  suggestion  and  that  it  might 
work,  that  suggestions  for  improvement  were  discouraged. 

So  the  result  of  having  these  types  of  managers  is  that  you  get 
a  fearful  and  demotivated  staff  who  are  afraid  to  say  anything 
when  they  find  a  problem. 

They  only  promote  the  people  who  are  more  incompetent  than 
they  are,  so  they  will  look  good.  And  then  you  drive  away  the  more 
qualified,  experienced  people  through  intimidation,  or  discrimina- 
tion, or  harassment,  you  know,  whatever  they  can  get  to  work  to 
make  you  leave. 

The  second  point  I  wanted  to  talk  about  was  contractor  fraud 
and  abuse. 

One  of  the  most  common  areas  there  is  padding  of  bills.  I  have 
had  bills  submitted  where  I  had  one  lady  tell  me  that — well,  when 
I  questioned  her  bill — she  did  her  work  when  she  went  back  to  the 
hotel.  She  had  charged  6  or  7  hours  overtime  every  night  for  2 
weeks.  We  were  working  at  the  bank  until  7  or  8  o'clock  that  night. 
I  am  sure  she  was  not  staying  up  6  or  7  hours  more  after  she  got 
in  at  night,  and  she  never  produced  anything  on  paper  to  show  me 
what  she  had  done  during  that  time,  but  she  was  studying,  and  she 
was  formulating  a  memo. 

I  mean,  you  know,  you  do  not  sign  off  on  those  types  of  bills.  You 
would  have  bills  where  a  project  should  take  2  hours,  and  they 
would  bill  you  for  6  hours.  When  you  would  raise  questions  like 
this  with  the  managers  that  I  am  under,  these  bills  are  being  paid 
anyway. 

They  will  talk  to  the  contractor.  The  contractor  will  produce  a 
memo  to  justify  why  they  have  got  that  bill,  even  though  you  do 
not  have  the  backup  to  prove  that  they  really  did  that. 

My  result  was  that  I  would  refuse  to  sign  off  on  the  bills,  which 
caused  me  a  lot  of  problems. 

The  next  item  of  abuse  would  be  underbidding  of  contracts.  Once 
they  have  been  awarded  the  contract,  then  they  would  increase  the 
cost. 

I  had  one  bank  where,  just  my  department  only,  bid  $95,000  to 
do  the  contract.  Well,  2  weeks  into  the  job  they  came  back  and  re- 
submitted and  they  said,  well.  Debs,  it  looks  like  it  is  going  to  take 
about  $270,000  to  complete  this  project. 

Well,  that  is  not  a  whole  lot  of  money,  you  know,  considering  ev- 
erything, but  when  you  let  me  get  away  with  it  once,  then  they  get 
another  bid  and  they  do  it  again  and  again.  It  does  not  take  long 
for  it  to  all  add  up.  The  idea  is  that  you  have  opened  the  door  for 
abuse,  and  you  have  given  them  an  avenue  to  use. 

Another  large  waste  we  have  is  delaying  review  of  contractor 
work  and  responsive  action  when  a  problem  occurs. 

A  prime  example  of  this  is,  we  had  a  firm  who  contracted  to  do 
appraisals  on  a  branch  facility,  and  the  furniture,  fixtures,  and 
equipment  in  those  facilities. 

The  project  should  have  taken  3  to  4  days  to  complete.  This  guy 
did  it  in  one  day.  We  could  not  figure  out  how  he  did  it. 
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The  people  at  the  site,  once  they  got  the  work  product,  were  so 
upset  because  it  was  inaccurate  and  so  inferior  they  did  not  want 
to  pay  the  bill.  They  talked  to  the  people  in  Atlanta. 

The  office  in  Atlanta  decided  to  pay  the  gentleman,  anyway.  So 
now  this  is  my  bank,  and  it  is  time  for  me  to  find  a  purchaser  for 
these  branches  and  the  assets. 

When  you  look  at  the  data  that  was  on  this  appraisal,  it  was  so 
inaccurate,  furniture  was  listed  that  did  not  even  exist.  So  I  am  sit- 
ting there  trying  to  sell  furniture  that  I  do  not  have  to  people. 

The  RTC's  response  to  this,  when  I  questioned  them  about  it, 
was  to  hire  another  contractor  to  do  another  appraisal.  Then  you 
will  have  a  true  picture  of  what  you  can  sell. 

Senator  Kerry.  Let  me  just  ask  you.  You  are  saying  that  on  this 
particular  appraisal,  items  were  appraised  that  you  knew  did  not 
exist? 

Ms.  Sherrill.  Right.  When  we  checked  the  inventory  listing, 
then  the  people  at  the  site  said,  well,  this  is  an  old  listing.  This 
furniture  does  not  exist  anymore.  It  was  broken;  it  was  thrown 
away;  it  is  not  here.  I  mean  the  items  were  not  physically  there. 

Just  the  proximity  of  the  branches  of  the  facilities  where  this 
work  had  to  be  done,  there  is  no  way  they  could  have  gotten  to  all 
the  branches  in  one  day.  I  mean,  you  physically  could  not  even 
travel  to  them,  much  less  try  to  do  an  actual  appraisal  on  them. 

Senator  Kerry.  What  did  people  say  to  you  when  you  raised  the 
question  about  the  fraudulent  appraisal? 

Ms.  Sherrill.  About  doing  another  appraisal? 

Senator  Kerry.  Well,  did  you  say  this  appraisal  was  fraudulent 
and  not  valid? 

Ms.  Sherrill.  Yes,  we  did.  They  said,  well,  we  have  already  paid 
them  for  it.  We  will  just  have  to  get  a  second  appraisal.  I  mean, 
the  appraisal  is  worthless  if  you  cannot  use  it. 

Senator  Kerry.  Was  a  person  hired  again  to  do  appraisals? 

Ms.  Sherrill.  Yes,  he  was. 

Senator  Kerry.  The  same  person  was  hired  again  to  do  apprais- 
als, even  though  they  appraised  things  that  did  not  exist? 

Ms.  Sherrill.  Yes,  sir.  Another  example  of  this  is,  we  had  a  Big 
Six  accounting  firm  that  we  should  have  canceled  the  contract  on. 
The  work  they  turned  in  was  inaccurate.  They  did  not  meet  dead- 
lines. They  were  very  poor  presentations. 

I  refused  to  sign  off  on  a  lot  of  the  bills  because  they  could  not 
justify  the  hours.  I  refused  to  sign  off  on  a  lot  of  the  data  they 
turned  in  because  it  was  wrong.  We  would  send  it  back,  and  it  may 
or  may  not  be  right. 

But  I  discussed  this  with  our  managers  and  I  discussed  it  with 
the  accounting  firm's  managers,  too,  telling  them:  You  need  to  re- 
place these  people,  or  we  need  to  cancel  your  contract.  My  manage- 
ment got  very  quiet  and  did  not  want  to  support  that,  even  though 
I  had  documentation  to  prove  the  work  was  poor. 

So  the  end  result  was  that  they  got  paid  for  the  job;  the  contrac- 
tor, just  as  well  as  the  appraisal  people,  are  still  submitting  bids 
on  other  jobs  and  they  are  being  awarded  those  contracts  which, 
as  a  Taxpayer,  makes  me  really  angry  because  we  are  seeing  them 
do  this. 
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This  is  a  very  fixable  problem.  That  is  why  it  upsets  me  so  much, 
because  we  could  put  these  people  on  a  hold  list  very  easily,  pend- 
ing an  investigation  to  clear  their  name  over  any  work  that  is  not 
correct,  and  not  allow  them  to  submit  a  bid  until  they  have  done 
so.  It  is  not  a  hard  thing  to  do.  It  is  just  that  there  is  no  one  in 
my  management  that  is  willing  to  take  that  responsibility  and  put 
their  name  on  a  piece  of  paper  that  says  this  is  what  we  have  got 
to  do. 

Instead,  what  they  do  is  say,  well.  Deb  should  have  handled  that 
differently.  She  should  have  talked  to  them  sooner,  or  she  should 
have  done  something  else,  because  that  is  a  much  easier  thing  to 
do  than  to  take  responsibility  yourself.  When  you  have  incompetent 
managers,  that  is  what  happens. 

Another  area  of  concern  I  have  is  that  they  hire  contractors  to 
audit  other  contractors.  In  my  department  we  use  contractors,  so 
I  have  to  audit  their  work.  Then  there  is  the  PCR  Review  Commit- 
tee that  comes  in.  It  is  an  Internal  Committee  that  audits  my 
work.  An  IG  comes  in  and  audits  the  other  work.  Then  GAO  comes 
in  and  audits  it  ageiin.  Then  we  hire  a  contractor  to  audit  it  one 
more  time  just  to  make  sure  everybody  is  right. 

You  know,  it  is  ludicrous.  If  there  is  a  problem,  you  do  not  need 
five  audits  to  determine  there  is  a  problem.  You  will  know  it  way 
before  then. 

Much  of  the  work  conducted  by  the  contractors  could  be  done  in- 
house.  We  already  have  the  trained  staff  to  do  it.  Many  times  we 
find,  just  like  in  this  case  we  were  discussing  with  the  appraisers 
and  the  example  of  the  contractor,  you  are  paying  these  people 
$100  to  $125  an  hour.  They  are  untrained  and  inexperienced  in  the 
field.  It  is  much  cheaper  for  us  to  go  out  there  and  do  it  ourselves 
because  we  have  to  go  out  there  and  train  them  anyway. 

Personally,  I  have  a  real  problem  sitting  there  training  a  gen- 
tleman who  is  getting  paid  $125  an  hour  for  something  I  can  do. 
He  should  be  teaching  me  something,  I  do  not  need  to  be  spoon- 
feeding him. 

When  I  have  talked  to  the  managers  about  this  type  of  thing, 
their  reaction  is:  Don't  worry  about  it.  Congress  wants  us  to  hire 
more  contractors.  Well,  that  is  good.  In  some  cases  we  need  more 
contractors,  but  not  this  type  of  attitude.  The  attitude  is:  If  you 
have  a  task  that  you  do  not  want  to  do,  you  hire  a  contractor  to 
do  it.  You  do  not  worry  about  the  money. 

The  joke  around  the  office  is  that  you  call  Congress  and  tell  them 
to  go  to  the  basement  and  print  more  money. 

Now  to  me  as  a  Taxpayer,  I  did  not  think  that  was  funny.  It  real- 
ly ticked  me  off,  because  I  see  the  money  going  out  the  window. 

If  you  do  not  conduct  a  timely  oversight  of  the  contractors,  you 
might  as  well  not  do  the  audit  at  all,  because  it  is  just  like  in  these 
cases  where  we  have  given  them  new  jobs. 

If  you  refuse  to  pay  a  bill  and  they  sue  you  and  you  do  not  audit 
them  until  a  year  later,  even  if  you  can  prove  they  are  wrong,  if 
you  hired  them  for  three  more  jobs  it  does  not  matter.  The  point 
is,  then,  what  is  the  difference?  It  could  not  have  been  too  bad;  you 
hired  them  again.  We  shoot  ourselves  in  the  foot  everywhere  we  go. 

My  last  topic  is  waste  and  abuse  due  to  mismanagement.  I  will 
make  this  brief.  I  know  we  could  have  stories  all  day  long. 


32 

I  had  one  assignment  where  I  was  to  wait  for  them  to  bring  a 
permanent  person  into  the  field.  So  we  set  up  deadlines  and  key 
meetings  with  purchasing  banks  to  do  the  transition. 

The  gentleman  never  showed  up.  So  we  finally  got  concerned 
about  it.  I  called  the  offices  in  Atlanta,  and  they  said,  well,  come 
on  by. 

After  I  got  back  to  Atlanta,  the  banks  called  and  said,  well,  we 
found  the  gentleman  that  we  were  looking  for.  He  had  a  drinking 
problem  and  he  had  passed  out,  and  the  local  police  had  taken  him 
back  to  the  hotel. 

He  still  did  not  show  up  for  kev  meetings  where  he  was  needed. 
He  was  abusive  to  the  staff  verbally.  They  were  afraid  of  him. 

I  wrote  a  memo  to  the  director.  The  president  of  the  acquiring 
bank  called  our  director.  Nothing  was  done  about  it.  It  finally  got 
to  the  point  where  the  president  of  the  acquiring  bank  got  so  angry 
he  decided  the  best  thing  to  do  was  call  CNN,  and  he  put  it  on  the 
news.  He  thought  if  he  put  it  on  the  news,  it  would  get  him  out 
of  town. 

So  when  the  managers  realized  that  they  really  were  going  to  do 
something  drastic,  they  pulled  the  gentleman  back  in  and  replaced 
him  with  someone  else.  A  few  months  down  the  road,  the  gen- 
tleman gets  a  promotion.  In  the  private  sector  he  would  have  been 
fired  that  day.  There  were  no  reprimands. 

The  last  point  I  would  like  to  make  on  the  mismanagement  is 
that  I  have  heard  so  many  times,  between  the  directors  and  the  de- 
partment heads  and  the  supervisors  at  all  levels,  thev  sit  down  and 
they  will  tell  all  of  us,  that  RTC  is  a  special  entity  that  is  not  held 
accountable  under  the  regular  rules  and  regulations  of  other  Gov- 
ernment agencies.  Well,  if  we  are  not  held  accountable  under  those 
rules  and  regulations,  where  are  we  held  accountable?  Most  of  the 
time,  we  are  not. 

The  policies  and  procedures  are  written.  The  manuals  are  sitting 
around,  but  no  one  is  enforcing  them  because  it  goes  back  to  the 
incompetent  managers.  Again,  everyone  is  afi"aid  to  make  a  state- 
ment and  take  responsibility  for  anything. 

Senator  Kerry.  Let  me  just  ask  across  the  board  here.  Is  there 
anybody  who  disagrees  with  that  in  this  entire  group? 

Panel  Members.  [Simultaneously.]  Not  at  all. 

Senator  Kerry.  Not  one  person  disagrees.  This  is  imiform.  No- 
body is  enforcing  any  of  the  regs?  Is  that  correct? 

Panel  Members.  [Simultaneously.]  Right. 

Senator  Kerry.  And  you  are  saying  that  this  fellow  who  was  an 
alcoholic,  who  repeatedly  had  problems,  who  did  not  show  up  for 
work  for  weeks  at  a  time,  was  promoted? 

Ms.  Sherrill.  Yes,  sir.  He  was  brought  back  into  the  office. 
Then,  later  when  it  was  time  for  his  evaluations,  he  got  a  pro- 
motion. 

Senator  Kerry.  Not  withstanding  that  the  police  had  held  him 
at  one  point  when  he  did  not  show  up,  and  that  there  were  re- 
peated occurrences? 

Ms.  Sherrill.  What  can  I  say?  It  was  not  my  decision. 

Senator  Kerry.  Thank  you. 

Ms.  Sherrill.  But  your  bottom-line  result  from  this  is  that  when 
you  have  managers  doing  this  type  of  management  style  to  your 
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employees,  your  only  retaliation  is  to  abuse  sick  time.  They  abuse 
overtime.  And  then  the  employers,  the  managers'  retaliation  is 
through  intimidation,  harassment,  and  discrimmation.  So  in  one 
way  or  another,  they  will  get  you  to  leave  if  you  raise  questions. 

In  conclusion,  I  guess  what  I  really  wanted  to  get  across  to  this 
committee  before  I  left,  to  me  RTC  is  operating  strictly  on  a  crisis 
management  basis.  I  wanted  to  motivate  this  committee  to  realize 
how  serious  it  is  and  to  try  to  get  it  to  take  some  measures  to  cor- 
rect the  problem. 

Thank  you. 

The  Chairman.  [Presiding.]  Thank  you  very  much,  and  thank 
you  for  coming  forward  and  giving  us  that  testimony  today. 

Mr.  Henderson,  you  are  an  FDIC  employee.  You  are  on  assign- 
ment to  the  RTC  and  vou  handle  documentation  on  legal  contract- 
ing for  the  Atlanta,  GA,  office  of  the  RTC.  May  I  ask,  sir,  how  long 
have  you  been  in  Government?  How  long  has  your  career  spanned? 
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Mr.  Henderson.  Since  1981. 

The  Chairman.  So  you  are  finishing  12  years  or  so  of  Govern- 
ment service? 

Mr.  Henderson.  Correct. 

The  Chairman.  You  have  that  span  of  history  yourself  over 
which  to  make  the  observations  you  are  about  to  make? 

Mr.  Henderson.  Correct. 

The  Chairman.  Very  good.  We  are  pleased  to  have  you,  and  we 
would  like  to  hear  your  statement  now. 

Mr.  Henderson.  Thank  you.  My  name  is  William  A.  Henderson. 
I  reside  in  Atlanta.  I  am  presently  working  with  the  RTC  office  in 
the  Legal  Division  of  Atlanta  as  a  Legal  Information  Technician. 
My  responsibilities  are  to  input  and  monitor  financial  data  of  fees 
and  expenses  from  outside  counsel  involving  cases  that  arise  out  of 
failed  S&L's. 

With  all  good  intentions  of  FIRREA,  which  is  better  known  in 
our  office  as  diarrhea,  because  it  wipes  us  out.  It  is  cleaning  us  out 
financially,  since  its  inception,  the  RLIS  unit  for  which  I  work  has 
been  plagued  by  mismanagement. 

Attorneys  representing  outside  law  firms  with  overdue  RTC  bills 
have  been  allowed  to  enter  the  RLIS  unit,  oftentimes  unescorted. 
This  is  a  breach  of  security  and  also  a  violation  of  delegated  au- 
thority to  approve  payment  of  bills.  Only  attorneys  are  supposed  to 
initiate  authorization  for  payment  of  bills.  Support  staff  has  been 
seen  authorizing  fraudulently,  payment  of  bills. 

Due  to  management's  negligence,  I  have  seen  duplicate,  even 
triplicate  payments  dispensed  to  law  firms  for  a  single  invoice  for 
legal  services.  Such  blatant  negligence  and  unethical  practices  di- 
rectly violates  the  RTC's  mission  to  maximize  return  and  minimize 
the  losses  of  managed  and  resolved  savings  and  loans. 

Senator  Kerry.  Were  these  duplicate  and  triplicate  payments 
ever  recouped? 

Mr.  Henderson.  No. 

Senator  Kerry.  Ever  recouped? 
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Mr.  Henderson.  Never. 

Senator  Kerry.  Were  they  brought  to  management's  attention? 

Mr.  Henderson.  They  were  brought  to  management's  attention, 
and  a  memo  was  E-Mailed  and  sent  from  Washington  to  encourage 
everybody  to  try  and  recoup  payments  that  had  been  processed. 
Many  times  the  firms  had  gone  out  of  business  anyway.  It  was 
really  a  scam. 

The  Chairman.  What  size  checks  would  these  have  been? 

Mr.  Henderson.  Anywhere  from  $5,000  to  $50,000. 

The  Chairman.  So  these  were  big  checks?  These  are  not  small 
checks? 

Mr.  Henderson.  Whoppers.  Yes. 

The  RTC  was  inundated  with  many  moves  of  personnel,  and  this 
boils  down  to  a  physical  waste  as  well  as  a  financial  waste.  Several 
sections  in  the  Division  of  the  RTC  were  required  to  move  three  or 
more  times  in  a  year  from  one  floor  to  another.  Professional  movers 
were  hired.  Boxes  were  loaded  on  trucks  and  moved  from  one 
building  to  another,  from  one  floor  to  the  next  floor.  Generally  the 
moves  lasted  approximately  8  hours  per  trip. 

The  professionals  moved,  the  contractor  billed,  and  the  RTC  paid. 
The  employees  of  the  moved  section  or  division  were  unable  to  per- 
form their  designated  tasks  for  the  entire  work  day.  Therefore,  the 
entire  section  or  division  was  incapacitated  for  an  entire  work  day. 
There  is  a  total  disregard  for  Federal  rules  and  regulations. 

The  flagrant  disregard  for  rules  and  regulations  is  pervasive 
throughout  the  RTC.  Managers  oflen  chide:  "We  are  RTC,  not 
FDIC."  Or,  this  does  not  apply  to  the  RTC.  Therefore  implying  that 
RTC  does  not  have  to  abide  by  the  same  rules  and  regulations  as 
the  FDIC. 

Management's  perception  that  RTC  is  a  quasi-organization  has 
bred  an  atmosphere  of  arrogance.  Since  they  believe  they  are  not 
a  full-fledged  Governmental  agency,  they  have  a  mandate  to  pick 
and  choose  which  Federal  regulations  and  rules  they  want  to  fol- 
low, and  those  they  wish  to  disregard.  This  has  led  to  numerous 
EEO  complaints  and  to  Office  of  Personnel  violations. 

In  regard  to  EEO  and  some  of  the  oversight  agencies,  the  RTC 
has  reduced  the  EEO  to  a  puppet  operation.  EEC's  autonomy  to  re- 
solve complaints  without  management  interference  is  nonexistent. 

Currently  the  RTC's  EEO  office  is  clogged  with  complaints  that 
are  still  in  the  informal,  preliminary  stage  of  the  complaint  process 
and  have  been  stalled  in  that  stage  for  more  than  a  year. 

As  an  EEO  representative,  I  have  represented  at  least  five  com- 
plainants in  the  past  year  and  a  half.  During  that  time,  I  have  wit- 
nessed management's  refusal  to  cooperate  with  EEO  officials.  This 
refusal  to  cooperate  includes  failure  to  provide  investigators  with 
requests  for  documents  and  oral  testimony. 

As  a  result,  investigators  have  difficulty  following  the  EEO  time- 
table which  governs  every  step  of  the  complaint  process.  Therefore, 
employees  have  no  viable  means  of  resolving  discrimination  com- 
plaints against  RTC. 

Even  in  its  investigatory  stage,  each  complaint  costs  $70,000. 
With  these  five  complaints  alone,  the  investigation  is  costing 
$350,000,  which  they  had  no  business  incurring  at  all.  With  the 
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proper  management  and  the  proper  counseling,  these  complaints 
could  have  been  resolved  at  the  drop  of  a  hat. 

In  conclusion,  reprisals  and  nonrenewable  contracts,  harassment 
and  intimidation  are  the  risks  many  will  bear  here  today.  The 
RTC's  discriminatory  practices  and  unethical  behavior  have  bred 
an  atmosphere  of  distrust  and  paranoia  within  the  organization. 

Management's  disregard  for  regulation  and  business  ethics  is  a 
direct  result  and  an  insult  to  legislative  authority  and  sets  a  dan- 
gerous precedent  which  undermines  the  authority  of  elected  offi- 
cials. 

The  RTC  was  created  to  rid  the  banking  establishment  of  sick 
S&L's.  Instead,  it  created  a  sick  agency.  Taxpayers  are  hemorrhag- 
ing financially  externally,  and  now  they  are  nemorrhaging  inter- 
nally. 

It  is  my  hope  that  my  testimony  today  illustrates  the  need  to 
provide  meaningful  solutions  to  the  problems  which  ail  the  RTC.  In 
my  opinion,  there  may  be  a  need  for  an  appointment  of  a  Special 
Prosecutor. 

Thank  you. 

The  Chairman.  Thank  you  very  much,  Mr.  Henderson. 

I  have  some  thoughts  about  what  you  have  said  here,  and  some 
ideas.  Senator  Metzenbaum  and  I  are  both  discussing  how  best  to 
follow  up  on  the  various  things  that  are  being  set  out  here. 

I  think  I  will  hold  that  until  just  a  little  bit  later. 

Senator  Metzenbaum.  If  I  could,  Mr.  Chairman,  could  I  take  just 
a  moment  to  congratulate  you  and  your  staff  and  these  people? 
Each  of  them  deserve  a  chapter  in  that  famous  book  of  John  F. 
Kennedy's  Profiles  in  Courage.  It  takes  guts  to  come  before  a  Sen- 
ate Committee  and  talk  about  your  present  employer,  or  your 
former  employer. 

You  people  are  absolutely  wonderful.  You  give  me  some  reassur- 
ance that  there  is  some  hope  in  our  Government.  But  some  of  the 
things  that  you  are  telling  us  cause  us  to  just  want  to  sit  here  and 
cry  because,  while  we  fight  so  hard  aroimd  here  to  find  some 
money  for  some  needed  program — whether  it  is  education,  or  feed- 
ing, or  health,  or  whatever  tne  case  may  be — this  is  an  agency  that 
has  been  wasting,  wasting,  wasting  money. 

No  matter  who  is  at  the  head  of  it,  we  could  not  get  any  action. 
We  have  just  blown  not  "millions"  but  "billions"  of  dollars  on  law- 
yers and  accountants  who  have  been  working  with  them  and  who 
have  ripped  off  the  system.  The  people  working  the  system  have 
ripped  it  off,  and  you  people  are  absolute  giants. 

Mr.  Chairman,  I  want  to  tell  you  that  you  and  your  committee 
staff  deserve  a  lot  of  credit.  I  am  sure  it  was  not  easy  to  find  some- 
body in  one  city,  and  somebody  some  place  else,  but  you  have  done 
a  magnificent  job.  It  is  a  privilege  for  me  to  have  an  opportunity 
to  sit  here  and  work  with  you. 

The  Chairman.  Thank  you  very  much. 

I  think  it  should  be  noted,  too,  that  everybody  who  has  testified 
is  testifying  under  oath.  People  do  not  do  that  lightlv.  I  take  what 
is  being  said  to  be  the  truth,  even  without  the  oatn,  but  I  think 
the  fact  that  people  have  come  in  here  and  understand  that  they 
are  testifying  on  that  basis  adds  great  weight  to  the  credibility  of 
what  they  are  saying. 
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I  think,  too,  as  we  listen  to  these  individual  stories  from  different 
areas,  we  see  this  pattern.  You  see  a  clearer  pattern  emerging  here 
where  the  same  difficulties  are  infecting  the  RTC  all  over  tne  place. 
That  is  why  I  think  it  is  so  important.  We  will  hold  until  later  our 
thoughts  as  to  what  we  will  do  next. 

Let  me  now  turn  to  Ms.  Deanna  Smith.  We  are  pleased  to  have 
you.  Pull  that  mike  right  up  close.  We  would  like  to  have  you  go 
ahead  and  make  your  statement. 

TESTIMONY  OF  DEANNA  SMITH,  RESOLUTION  TRUST  COR- 
PORATION, LEGAL  DIVISION,  ADMINISTRATIVE  ASSISTANT 
[FORMER  EMPLOYEE,  CURRENTLY  WITH  FDICl,  ATLANTA, 
GA 

Ms.  Smith.  My  name  is  Deanna  Smith,  I  am  pleased  to  appear 
before  the  committee  today  in  response  to  your  request  concerning 
my  experience  at  the  RTC. 

I  am  today  employed  by  the  FDIC  in  the  Atlanta  Regional  Office 
as  Administrative  Assistant  with  responsibility  for  payroll  and 
travel  vouchers, 

I  had  one  particular  experience  at  the  RTC  which  I  believe  rep- 
resents a  clear  case  of  waste,  fraud,  and  abuse.  I  held  a  similar  po- 
sition at  the  RTC  to  the  one  I  have  now  at  the  FDIC. 

I  was  originally  hired  by  the  FDIC  Legal  Division  in  the  Atlanta 
Regional  Office.  FDIC  trained  me  in  the  handling  of  vouchers  and 
receipts  by  employees  when  they  claim  reimbursement  for  busi- 
ness-related expenses. 

Obviously  one  of  the  main  things  you  are  looking  for  when  you 
handle  such  vouchers  is  to  protect  the  FDIC  insurance  funds  by 
making  sure  that  people  are  not  getting  paid  by  the  Government 
for  personal  business.  I  was  trained  by  the  FDIC  to  look  out  for 
such  practices.  Our  office  was  converted  from  the  Atlanta  Regional 
Office  of  the  FDIC  to  the  Eastern  Regional  Office  of  the  RTC, 
which  is  Taxpayer  funded. 

After  management  was  changed  from  FDIC  to  RTC  in  1991,  I 
found  an  apparent  problem  on  a  travel  voucher  submitted  by  the 
new  Deputy  Regional  Counsel.  The  nature  of  the  problem  was 
charging  a  rental  car  for  personal  use  and  billing  the  RTC. 

I  was  asked  to  review  the  manager's  travel  voucher  prior  to  its 
formal  submission,  and  I  did  so.  When  I  did,  I  confronted  him 
about  the  rental  car  charge.  He  acknowledged  that  he  had  used  the 
car  for  personal  business,  I  told  him  he  was  not  authorized  to 
charge  personal  expenses  on  the  Government's  Diner's  Club  charge 
card,  and  I  wanted  to  give  him  an  opportunity  to  correct  the  vouch- 
er before  he  submitted  it  for  reimbursement  and  auditing. 

He  screamed  at  me  and  he  told  me  that  I  didn't  know  my  job. 
I  told  him  that  it  was  very  hard  for  me  to  confront  someone  in  his 
position  with  this,  and  hoped  it  would  not  be  held  against  me.  I 
told  him  that  I  would  call  Washington  about  this.  He  told  me  that 
he  would  call  Washington,  as  well,  I  called  Washington  and  spoke 
with  the  person  in  the  Travel  Unit.  I  asked  if  the  charge  was  ap- 
propriate, and  whether  I  was  correct. 

They  told  me  I  was,  I  told  them  they  might  want  to  start  pulling 
his  vouchers  to  check  them.  They  told  me  to  tell  him  the  charge 
was  wrong  and  that  he  should  not  do  it  again.  I  relayed  the  mes- 


37 

sage  to  him  and  it  made  him  even  madder.  Nothing  was  ever  done 
to  discipline  him  that  I  know  of.  I  do  not  recall  seeing  the  voucher 
again.  I  have  no  way  of  knowing  whether  he  corrected  the  voucher. 
If  he  did  not  correct  the  voucher,  I  do  not  know  whether  he  ever 
paid  the  charge  back. 

I  later  heard  from  employees  in  other  offices  that  he  had  a  prob- 
lem with  travel  vouchers.  As  of  today,  this  manager  is  still  at  the 
RTC. 

Needless  to  say,  I  believe  I  experienced  retaliation  as  a  result  of 
having  insisted  on  following  the  rules  and  reporting  the  travel 
voucher  problem.  Several  times  it  had  been  suggested  to  me  by  the 
head  of  the  office  that  I  would  be  selected  for  an  administrative  as- 
sistant training  position  which  had  promotion  potential.  I  was  not 
selected. 

RTC  later  sought  to  relocate  me  to  the  Philadelphia  RTC  office, 
which  I  fought.  About  18  months  after  the  incident,  I  was  fortunate 
to  be  returned  to  the  FDIC.  This  experience  was  very  chilling  to 
me.  It  makes  me  hesitant  to  pick  up  the  phone  to  report  waste, 
fraud,  or  abuse  to  the  Inspector  General  Hot  Line  because,  if  I  do, 
someone  may  find  out  and  I  may  be  punished. 

As  a  Taxpayer,  I  was  also  very  angry  because  it  was  a  case  of 
the  Grovernment  being  ripped  off. 

I  would  like  to  thank  the  committee  for  the  opportunity  to  testify 
today. 

The  Chairman.  Thank  you  very  much. 

I  want  to  thank  you,  as  well  as  I  have  said  to  the  others,  for  com- 
ing forward  today. 

Let  me  now  go  to  you,  Ms.  LePique.  Annette  LePique  is  the  Sec- 
tion Chief  of  the  Affordable  Housing  Unit  in  the  Newport  Beach, 
CA,  office  of  the  RTC.  We  welcome  you,  and  we  want  you  to  give 
us  your  statement  now. 

TESTIMONY  OF  ANNETTE  LePIQUE,  RESOLUTION  TRUST  COR- 
PORATION, SECTION  CHIEF,  AFFORDABLE  HOUSING  UNIT, 
NEWPORT  BEACH,  CA 

Ms.  LePique.  Thank  you,  Chairman  Riegle,  and  thank  you  to  all 
the  Members  of  the  committee  for  inviting  me  to  appear  here 
today. 

I  am  here  to  speak  about  my  personal  experiences  at  the  RTC 
regarding  waste  and  mismanagement  specifically  as  it  relates  to 
the  handling  of  claims  of  discrimination  and  sexual  harassment  at 
the  California  office. 

I  was  promoted  in  July  1990,  to  the  California  offiice  in  the  posi- 
tion of  an  affordable  housing  specialist.  I  have  a  Masters  Degree 
in  Administration.  I  have  15  years  experience  in  affordable  hous- 
ing. I  considered  this  a  tremendous  career  opportunity. 

RTC's  Affordable  Housing  Program  was  created  by  FIRREA  in 
1989.  I  was  proud  to  be  a  part  of  it  then,  and  I  am  proud  to  be 
a  part  of  it  now.  We  have  developed  housing  opportunities  for  thou- 
sands of  low-  and  moderate-income  Americans  and  Taxpayers,  as 
well.  It  has  been  considered  a  silver  lining  to  the  cloud  of  the  sav- 
ings and  loan  crisis. 

But  there  is  one  storm  cloud  that  has  hovered,  and  I  believe  it 
is  the  result  of  the  California  office's  total  lack  of  any  affirmative 
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action  hiring,  which  has  led  to  gender-based  discrimination  and 
sexual  harassment  at  that  office. 

For  2V2  years  I  was  subjected  to  sexist  remarks,  suggestions,  and 
actions,  creating  a  hostile  work  environment  at  the  most  senior 
level.  A  previous  complaint  against  one  particular  individual  re- 
sulted in  absolutely  no  action,  and  he  was  promptly  promoted.  His 
actions  always  involved  subordinate  women.  But  then  women  are 
virtually  nonexistent  in  senior  management  at  the  RTC. 

As  a  witness  in  a  previous  EEOC  complaint  in  1991,  I  was  a 
prime  target  for  retaliation.  My  harasser  wheeled  tremendous 
power  in  the  California  office,  especially  with  the  arrival  of  Mr. 
A.  J.  Felton  from  the  Atlanta  office,  a  close  personal  friend  of  Stan- 
ley Tate's  and  Phillip  V.  Jones,  Jr. 

Friends  were  promoted,  and  others  were  not.  Among  those  "oth- 
ers" could  always  be  counted  females  and  minorities.  Even  though 
I  was  recommended  for  promotion  by  my  current  supervisor,  it  was 
denied  by  Mr.  Phillip  Jones. 

In  filing  my  EEO  complaint  in  November  1992,  I  found  that  the 
California  office  had  never  even  bothered  to  appoint  EEO  coun- 
selors. So  my  complaint  was  handled  by  an  investigator  in  the  Kan- 
sas City  office.  The  investigation  was  thorough.  It  was  well  docu- 
mented, and  it  was  completed  in  30  days.  It  affirmed  my  complaint 
and  the  results  were  given  to  senior  managers  over  the  phone  the 
same  day  it  was  completed. 

Filing  an  EEO  complaint  is  sometimes  referred  to  as  "protected 
activity,"  but  I  had  to  ask:  Protected  activity  for  whom?  The  same 
day  I  filed  my  complaint  I  received  my  first  ever  adverse  personnel 
action  fi-om  Mr.  Jones,  within  7  hours  of  the  filing.  He  is  not  even 
my  supervisor.  I  dared  to  take  a  swing  at  the  good  old  boy  system, 
and  my  pimishment  was  about  to  begin. 

During  the  EEO  investigation,  senior  managers  began  investiga- 
tions of  their  own  of  me  personally  and  my  department.  When  this 
produced  nothing  they  could  use  against  me,  I  was  made — forced 
to  attend  a  meeting  and  given  four  back-dated  annual  performance 
reviews,  all  showing  progressively  deteriorating  performance  on  my 
part.  Two  of  these  were  for  a  period  I  had  already  been  reviewed, 
and  although  my  attorney  attempted  to  attend  the  meeting — be- 
cause by  that  time  I  was  forced  to  retain  counsel — ^he  was  thrown 
out  by  senior  managers  of  the  office. 

At  the  very  same  time,  during  this  very  same  period,  nothing 
was  being  done  to  the  harasser  other  than  a  transfer  to  another  ex- 
ecutive level  position. 

In  a  letter  to  my  attorney,  Mr.  Felton,  the  Vice  President  of  the 
California  office,  denied  the  existence  of  an  original  annual  per- 
formance review,  even  though  it  was  submitted  as  an  attachment 
to  my  EEO  complaint. 

In  terms  of  waste  and  mismanagement  relative  to  this  complaint, 
a  total  of  four  EEO  investigations  were  done  and  were  filed  by  Ms. 
Sandra  Crisman,  who  will  speak  next.  These  alone  have  cost  the 
Taxpayers  tens  of  thousands  of  dollars. 

In  addition,  management  ordered  four  additional  reviews  in- 
tended to  discredit  us,  rather  than  getting  to  the  truth.  They  al- 
ready knew  the  truth.  These  additional  needless  reviews  involved 
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over  100  employees  of  the  RTC's  California  and  DC  offices,  took 
months  to  complete,  and  cost  hundreds  of  thousands  of  dollars. 

Each  additional  review  only  confirmed  what  the  EEO  office  had 
established.  Both  female  department  heads  had  more  than  accept- 
able work  records  to  be  promoted.  Sexual  harassment  and  discrimi- 
nation and  retaliation  had  occurred.  And  Ms.  Crisman  and  I  were 
the  victims,  not  senior  management,  and  it  emanated  from  the  very 
top. 

The  last  report  that  was  done  actually  found  several  more  vic- 
tims of  sexual  harassment  who  had  never  reported  that.  Reactions 
by  the  senior  management  of  California  was  swift.  My  harasser 
was  put  on  special  assignment  to  Home  Fed  Bank  in  San  Diego  for 
a  period  of  5  months,  which  translated  to  a  5-month  vacation  be- 
cause he  did  not  go  to  work  during  that  period. 

All  expenses  were  paid.  That  was  at  an  approximate  cost  of 
$2,700  a  week  to  the  Taxpayer.  These  were  two  more  months  of  ad- 
ministrative paid  leave  until  he  was  finally  terminated  by  the 
Washington,  DC,  office  as  California  senior  managers  remained  si- 
lent on  the  issue. 

In  conclusion,  I  want  to  say  that  the  senior  managers  most  re- 
sponsible for  the  situation  in  California  have  received  no  sanctions 
at  all. 

My  personnel  file,  on  the  other  hand,  is  full  of  adverse  actions 
since  November  1992.  In  fact,  one  of  the  people  found  to  have  dis- 
criminated, Mr.  Phillip  Jones,  was  recently  promoted  to  our  DC  of- 
fice. 

Victims  in  California  remain  uncompensated,  although  settle- 
ment discussions  with  myself  and  Sandra  Crisman  have  com- 
menced. 

I  would  like  to  commend  our  EEO  office  in  DC  for  their  handling 
of  this,  but  they  cannot  unring  the  bell.  Many  people  have  lost. 
Valuable  employees  have  lefl,  totally  frustrated  by  the  system.  One 
woman  lefl  shortly  after  her  filing  because  she  could  not  get  a  pro- 
motion or  a  significant  job  assignment. 

A  female  attorney  was  fired  for  asking  that  women  be  promoted. 
Another  female  manager  was  demoted  after  filing  her  complaint 
and  resigned  and  moved — Kozak  style  like  the  Soviet  Union,  per- 
haps in  search  of  more  freedom  than  the  RTC  offers. 

Most  just  suffer  in  silence,  afraid  of  termination  or  other  tjrpes 
of  retaliation.  I  have  suffered.  At  the  RTC,  boys  will  be  boys,  and 
when  they  get  in  trouble  they  all  take  care  of  each  other,  and  we 
all  have  to  pay  for  it. 

Please,  even  as  the  RTC  prepares  to  sunset,  for  those  of  us  who 
have  never  been  members  of  the  boys  club  and  never  will  be,  help 
RTC  management  at  the  highest  level  recognize  the  value  in  a  di- 
verse workplace,  one  that  reflects  the  face  of  America. 

Thank  you,  very  much. 

The  Chairman.  Thank  you  for  coming  forward.  It  is  the  intention 
of  this  committee  on  all  the  items  that  are  being  presented  today, 

f>ersonal  and  more  broadly  generic  items,  to  initiate  actions  to  fol- 
ow  up  on  each  of  them. 

I  do  not  want  this  stuff  buried  under  either  a  wall  of  silence  or 
anything  else.  So  your  coming  and  talking  is  not  the  end  of  this 
process.  We  will  take  these  things  forward.  I  want  you  to  under- 
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stand  that  we  hear  what  you  are  saying.  I  am  very  upset  about 
what  you  have  said. 

So  let  me  now  proceed 

Senator  Metzenbaum.  Mr.  Chairman. 

The  Chairman.  Senator  Metzenbaum. 

Senator  Metzenbaum.  Ms.  LePique,  in  your  statement  you  refer 
to  the  fact  that  Mr.  Felton  was  a  personal  friend  of  Mr.  Stanley 
Tate. 

Ms.  LePique.  That  is  correct. 

Senator  Metzenbaum.  Mr.  Tate  at  that  time  was  on  the  Board 
of  Overseers  of  the  RTC? 

Ms.  LePique.  That  is  correct. 

Senator  Metzenbaum.  Do  you  read  anything  more  into  that, 
other  than  your  statement?  You  know  he  is  up  tor  confirmation  to 
be  Chairman  of  the  RTC? 

Ms.  LePique.  Absolutely. 

Senator  Metzenbaum.  Being  a  personal  friend  in  and  of  itself  is 
not  necessarily  a  negative  fact,  unless  there  was  some  way  he  was 
involved,  or  he  should  have  shared  some  responsibility  in  this  situ- 
ation. 

Ms.  LePique.  That  Mr.  Felton  should  have  shared  some  respon- 
sibility? 

Senator  Metzenbaum.  Mr.  Tate. 

Ms.  LePique.  No. 

I  am  just  saying  that  Mr.  Felton  has  been  protected,  I  believe, 
because  of  his  association  with  him,  as  has  Mr.  Jones,  as  have  most 
of  the  people  involved.  As  I  said,  they  stick  together.  They  are  all 
culpable  in  my  evaluation.  That  is  what  I  have  read  into  the  EEO 
investigation  that  was  done  by  the  RTC. 

Their  own  internal  EEO  Department  did  an  investigation  using 
an  outside  contractor,  and  that  is  what  the  contractor  found. 

Senator  Metzenbaum.  Thank  you,  very  much. 

The  Chairman.  Thank  you  very  much,  Senator  Metzenbaum. 

Ms.  Crisman,  we  would  like  to  hear  from  you,  now.  Thank  you 
for  coming. 

Just  pml  that  mike  around.  When  you  are  ready,  we  would  like 
your  statement. 

TESTIMONY  OF  SANDRA  CRISMAN,  RESOLUTION  TRUST  COR- 
PORATION, DEPARTMENT  HEAD,  CONTRACTS  DEPARTMENT, 
NEWPORT  BEACH,  CA 

Ms.  Crisman.  Good  afternoon.  My  name  is  Sandra  Crisman.  I  am 
a  Manager  in  the  Contracts  Department  of  the  RTC's  Newport 
Beach,  CA,  office. 

I  would  like  to  begin  by  thanking  the  Chairman  of  the  committee 
for  the  invitation  to  appear  today.  I  am  here  to  describe  my  per- 
sonal experience  with  gender-based  discrimination  at  the  RTC. 

I  believe  my  experiences  can  be  summarized  in  five  statements. 
First,  I  was  denied  a  promotion  that  I  had  earned.  Second,  man- 
agement's attempts  to  justify  the  denial  were  false  and  inappropri- 
ate. Third,  management's  stated  standards  of  performance  were 
not  applied  consistently  between  male  and  female  department 
heads.  Fourth,  following  the  filing  of  my  EEO  complaint,  manage- 
ment engaged  in  acts  of  reprisal  against  me.  And  fifth,  despite  the 
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RTC's  confirmation  of  discrimination  and  reprisal  in  my  case,  the 
RTC's  executive  management  here  in  Washington  promoted  the  in- 
dividual who  discriminated  against  me. 

My  professional  career  spans  both  the  public  and  the  private  sec- 
tors. Prior  to  joining  the  RTC,  I  had  5  years'  experience  with  the 
Internal  Revenue  Service  in  human  resources  management,  and  3 
years'  experience  in  aerospace  contracting  with  a  private  contrac- 
tor. I  possess  a  Bachelor's  Degree  in  Management,  and  a  Master's 
Degree  in  Finance. 

My  employment  with  the  RTC  began  in  July  1990,  when  I  was 
hired  by  the  California  office  as  a  contract  specialist.  In  July  1991, 
I  was  promoted  to  Department  Head  and  told  by  my  supervisor 
that  if  my  performance  was  satisfactory,  I  would  be  promoted  to 
the  full  working  level  of  the  position  in  1  year. 

During  that  year,  I  received  a  "Superior"  performance  award, 
and  at  the  end  of  the  year  I  received  an  "Excellent"  performance 
review  from  my  supervisor,  with  laudatory  comments  from  her  su- 
pervisor. 

My  promotion  was  recommended  by  two  levels  of  management 
above  me.  However,  when  it  reached  the  desk  of  Mr.  Phillip  Jones, 
Assistant  Vice  President,  it  was  denied.  I  was  told  that  Mr.  Jones 
wanted  to  wait  and  see  if  the  California  office  had  met  its  sales 
goals.  However,  I  had  never  been  told  my  performance  would  be 
tied  to  the  sales  of  the  office.  This  requirement  was  not  in  my  posi- 
tion description,  nor  was  it  a  factor  on  my  performance  evaluation. 

I  was  aware  that  a  promotion  in  the  Contracts  Department  had 
just  been  approved  for  a  male  contract  specialist.  I  was  also  aware 
that  male  department  heads  in  the  California  office  were  routinely 
promoted. 

Therefore,  in  August  1992,  I  filed  an  EEO  complaint.  During  the 
EEO  investigation,  management  changed  its  reasons  for  denying 
the  promotion.  Mr.  Jones  stated  that  a  poor  program  compliance 
review  and  findings  in  the  Inspector  General's  report  were  the  rea- 
sons for  the  denial,  but  the  facts  do  not  support  this. 

The  program  compliance  review  was  fully  acceptable  as  con- 
firmed by  the  lead  reviewer  in  the  EEO  investigation.  The  Inspec- 
tor General's  office  has  confirmed  that  there  was  no  derogatory  in- 
formation about  me  or  anyone  who  worked  for  me  in  the  report  ref- 
erenced by  Mr.  Jones. 

In  a  further  attempt  to  justify  their  actions,  senior  management 
stated  that  they  do  not  promote  supervisors  whose  program  compli- 
ance reviews  showed  deficiencies  until  those  deficiencies  are  cor- 
rected. 

If  this  is  management's  policy,  then  it  must  be  consistently  ap- 
plied to  males  and  females.  This  is  not  happening  in  the  California 
office.  The  EEO  investigation  confirmed  that  male  managers  whose 
departments  had  significant  deficiencies  noted  in  their  formal  re- 
views did  not  have  their  promotions  withheld  pending  resolution  of 
the  deficiencies.  Instead,  they  were  promptly  promoted. 

After  filing  my  complaint,  management  took  actions  which  con- 
stituted reprisal.  Senior  management  immediately  ordered  a  re- 
view of  the  contracts  department  by  a  local  team.  Although  the  out- 
come was  favorable,  they  ordered  yet  another  review,  this  time 
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from  the  Washington  oflRce  and  at  least  ten  individuals  came  for 
one  full  week.  The  final  report  rated  the  department  as  excellent. 

Needless  to  say,  these  reviews  consumed  countless  hours  for  both 
the  auditors  and  the  35  members  of  the  contract  department  staff. 
No  other  department,  with  the  exception  of  affordable  housing 
which  is  also  headed  by  a  female,  Annette  LePique,  has  been  sub- 
jected to  multiple  reviews  such  as  this. 

The  EEO  investigation  has  now  concluded  and  confirmed  dis- 
crimination in  my  case.  A  resolution  is  pending. 

I  would  like  to  comment  that  the  RTC's  Washington  office  of 
Equal  Employment  Opportimity  has  been  very  responsive  since 
January  1993.  They  have  made  efforts  to  educate  all  managers 
within  the  organization  about  sexual  harassment  and  discrimina- 
tion. 

Until  recently,  I  believed  that  management  throughout  the  orga- 
nization was  making  a  good-faith  effort  to  eradicate  the  discrimina- 
tion. However,  I  am  here  today  because  this  is  not  the  case.  The 
individual  who  denied  my  promotion,  Mr.  Phillip  Jones,  has  been 
recently  promoted  to  the  Washington,  DC,  office. 

I  am  personally  outraged  by  the  Corporation's  decision  to  pro- 
mote this  individual.  He  not  only  discriminated  against  me,  but  he 
was  found  to  have  discriminated  against  Annette  LePique,  who  just 
spoke.  By  its  actions,  the  RTC  is  clearly  saying  that  its  managers 
are  not  held  accountable  for  their  discriminatory  actions.  I  find  this 
situation  untenable. 

I  believe  that  RTC  supports  the  good  old  boy  network,  at  the 
most  senior  ranks  of  management,  which  is  wny  Mr.  Jones  was 
promoted  in  spite  of  his  discriminatory  activity.  Clearly  manage- 
ment at  RTC  has  abdicated  responsibility  for  correcting  discrimina- 
tion and  reprisal  within  the  organization. 

I  am  thankful  to  the  Members  of  the  committee  for  their  concern 
and  exhort  you  to  put  an  end  to  this  heinous  conduct. 

Senator  Kerry.  [Presiding.]  Thank  you  very  much,  Ms.  Crisman. 
I  appreciate  that. 

Let  me  just  say,  as  a  Senator  I  am  outraged  enough — I  think  if 
I  were  a  woman,  I  would  be  feeling  very  powerless  and  very  frus- 
trated and  super  angry  at  this  notion 

Ms.  Crisman.  Yes. 

Senator  Kerry.  — ^that  there  seems  to  be  a  reward,  not  with- 
standing findings,  and  it  is  certainly  something  that  the  committee 
will  inquire  about. 

Ms.  Crisman.  Thank  you. 

Senator  Kerry.  Mr.  Hans  Mangelsdorf  is  the  Senior  Property 
Manager  in  the  Newport  Beach,  CA,  RTC. 

Mr.  Mangelsdorf 

TESTIMONY  OF  HANS  MANGELSDORF,  PESOLUTION  TRUST 
CORPORATION,  ASSET  SPECIALIST,  NEWPORT  BEACH,  CA 

Mr.  Mangelsdorf.  I  would  like  to  first  express  my 
appreciation 

Senator  Kerry.  If  I  could  ask  each  of  you,  I  know  we  are  almost 
toward  the  end  of  the  line,  but  if  you  could  keep  it  tight,  as  most 
of  you  have,  and  it  has  been  very  helpful. 

Thank  you. 
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Mr.  Mangelsdorf.  Thank  you  for  allowing  me  the  opportunity 
to  speak  here  today.  My  comments  are  based  on  my  tenure  at  the 
RTC  and  17  years  experience  in  California  real  estate  and  the  sav- 
ings and  loan  industry 

Senator  Kerry.  Pull  that  mike  a  little  closer  and  speak  up  a  lit- 
tle bit. 

Mr.  Mangelsdorf.  The  stated  philosophy  of  RTC's  management 
is  that  nothing  will  stand  in  the  way  of  the  RTC,  Nothing.  Not  the 
rules,  not  the  regulations 

Senator  Kerry.  How  long  did  you  work  there? 

Mr.  Mangelsdorf.  At  the  RTC? 

Senator  Kerry.  Yes. 

Mr.  Mangelsdorf.  I  am  still  an  employee  at  the  RTC.  I  started 
in  June  1990. 

Senator  Kerry.  1990? 

Mr.  Mangelsdorf.  That  is  correct. 

Senator  Kerry.  Your  job  is  what? 

Mr.  Mangelsdorf.  I  am  an  Asset  Specialist  and  Institutional 
Oversight  Manager. 

Senator  Kerry.  Your  background? 

Mr.  Mangelsdorf.  Asset  management  in  the  savings  and  loan 
and  real  estate  industries. 

Senator  Kerry.  How  long  have  you  been  involved  in  that? 

Mr.  Mangelsdorf.  Seventeen  years. 

Senator  Kerry.  What  is  your  educational  background? 

Mr.  Mangelsdorf.  I  have  106  college  units  including  the  Uni- 
versity of  Southern  California. 

Senator  Kerry.  You  say  you  have  worked  in  this  area  for  17 
years? 

Mr.  Mangelsdorf.  Yes  sir,  I  have. 

Senator  Kerry.  Ever  in  the  public  sector,  previously? 

Mr.  Mangelsdorf.  No  sir,  I  have  not. 

Senator  Kerry.  In  the  course  of  your  17  year  experience  in  the 
private  sector,  did  you  work  for  any  corporate  entities? 

Mr.  Mangelsdorf.  Yes,  I  did.  Wells  Fargo  Bank  and  American 
Savings  &  Loan. 

Senator  Kerry.  Have  you  ever  run  into  any  similar  management 
practices  in  the  course  of  those  17  years? 

Mr.  Mangelsdorf.  Absolutely  not. 

Senator  Kerry.  Now  why  don't  you  describe  what  you  ran  into. 

Mr.  Mangelsdorf.  OK.  As  I  started  to  say,  the  stated  philoso- 
phy of  the  RTC's  management  is  that  nothing  will  stand  in  the  way 
of  the  RTC.  Not  the  rules.  Not  the  regulations.  And  certainly  not 
RTC's  employees.  Consequences  can  be  seen  in  the  EEO  arena,  in 
RTC's  operations  and  in  the  local  economy. 

I  have  served  with  the  RTC  since  1990.  I  have  worked  at  Colum- 
bia Savings,  Pacific  Savings,  Santa  Barbara  Savings,  and  Great 
American  Savings,  some  of  the  largest  savings  and  loans  to  come 
across  our  office. 

During  this  period,  a  pattern  of  covert  activity,  mismanagement, 
and  misconduct  has  developed  in  the  California  office.  I  have  ob- 
served illegal  acts,  and  I  have  reported  them  to  the  Inspector  Gen- 
eral's office.  I  have  been  asked  to  do  things  that  I  simply  just 
wouldn't  do. 
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Charges  of  harassment  and  reprisal  are  pervasive.  The  place  is 
really  out  of  control.  It  is  abusive,  and  it  is  completely  demoralizing 
for  an  employee. 

RTC's  own  independent  investigations  have  confirmed  these  alle- 
gations. However,  RTC  has  limited  its  corrective  action. 

As  an  example,  I  have  supported  Annette  in  the  EEO  process 
through  testimony  to  the  Inspector  General's  office,  GAO,  the 
EEOC,  and  numerous  in-house  investigations.  Since  then,  I  have 
received  reprimands,  written  warnings,  my  first-ever  poor  em- 
ployee evaluation,  and  continual  denial  of  promised  promotion.  I 
have  always  been  a  top  producer  at  the  office. 

While  independent  EEO  investigations  have  validated  my 
allegations 

Senator  Kerry.  Let  me  just  ask  you.  Did  your  negative  apprais- 
als only  begin  after  you  became  a  thorn  in  the  side,  so  to  speak? 

Mr.  Mangelsdorf.  Absolutely. 

While  the  independent  EEO  investigations  have  validated  my  al- 
legation and  recommended  settlement,  no  corrective  action  has 
been  taken.  It  is  the  RTC's  price  for  telling  the  truth. 

Voicing  my  opinion  is  part  of  my  job  description.  It  seems  that 
every  time  I  do,  I  suffer.  My  supervisors  are  hostile  and  they  open- 
ly call  me  a  "native,"  meaning 

Senator  Kerry.  Call  you  a  what? 

Mr.  Mangelsdorf.  A  "native" — meaning  that  constructive  criti- 
cism has  no  place  at  the  RTC. 

RTC  is  dumping  assets  as  rapidly  as  possible  through  auctions. 
Structured  sales  transactions  have  endangered  the  local  economies. 
Unfortunately,  not  only  have  the  past  real  estate  auctions  disposed 
of  property  using  steep  discounts,  but  high  operating  costs  have 
substantially  reduced  return  to  the  Taxpayers. 

Property  slated  for  auction  is  taken  off  the  market  for  months  at 
a  time,  regardless  of  market  interest.  In  other  words,  we  could 
have  an  offer  pending,  and  they  would  send  it  off  to  an  auction, 
like  Mr.  O'Bryon  was  saying  earlier,  to  create  a  pretty  auction  for 
the  public. 

A  typical  minimum  bid  for  property  at  the  RTC  is  30  percent  less 
than  the  appraised  value.  Auction  selling  costs  are  reportedly  22 
percent,  and  sometimes  even  more,  of  the  selling  price  compared  to 
an  industry  auction  at  17  percent.  Using  a  local  real  estate  broker 
costs  about  6  percent.  That  is  a  big  difference. 

In  effect,  the  RTC  and  the  American  Taxpayer  pay  a  high  cost 
of  sale  to  achieve  a  discounted  sales  price.  The  difference  means 
millions. 

A  little  earlier  we  talked  about  a  $500  million  difference.  I  would 
concur  with  that  figure  for  the  present.  I  think  if  the  RTC  contin- 
ues, that  will  easily  be  $1  billion,  or  maybe  even  more.  I  think  that 
is  a  lot  of  money. 

Senator  Kerry.  Is  that  the  necessary  price  of  disposing  of  this 
property?  Or  could  something  else  be  done? 

Mr.  Mangelsdorf.  Oh,  ^solutely  there  are  alternative  meas- 
ures available  to  the  RTC. 

Senator  Kerry.  Such  as  what? 

Mr.  Mangelsdorf.  Well,  direct  sales  for  one  thing. 
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The  public  comes  to  the  RTC  and  the  demand  is  high.  I  receive 
20,  30,  sometimes  50  and  100  calls  every  dav.  I  talk  to  at  least  20 
and  30  Taxpayers  every  dav.  I  could  readily  sell  the  property.  I 
have  the  wherewithal  to  do  it.  Instead,  I  have  to  send  them 
through  a  complex  and  convoluted  system,  which  is  frustrating  for 
the  Taxpayer  and  frustrating  for  the  employees  of  the  RTC. 

Senator  Kerry.  To  what  degree  does  that  svstem  protect  against 
a  kind  of — an  alternative  kind  of  fraud  or  mvoritism  that  might 
enter  the  system  of  people  just  cutting  their  own  deals  without  a 
systemic  approach?  I  mean,  could  you  have  accountability? 

Mr.  Mangelsdorf.  I  worked  at  American  Savings  just  prior  to 
coming  to  the  RTC.  I  was  their  corporate  broker  in  handling  the 
disposition  of  their  real  estate  assets. 

I  was  accountable  to  the  Taxpayers.  I  was  also  accountable  to  the 
shareholders  of  the  Association.  My  work  was  an  open  book,  as  it 
is  at  the  RTC.  There  really  is  no  difference  except  that  in  the  pri- 
vate sector  there  is  one  guy  I  look  to,  myself.  In  Government,  there 
are  dozens.  The  ability  to  find  out  who  might  be  culpable  in  any 
action  is  difficult. 

Senator  Kerry.  But  what  you  are  saying  is  that  there  could  have 
been  an  alternative  structure  of  sale  that  would  have  been  equally 
as  accountable,  but  far  more  profitable?  Is  that  correct? 

Mr.  Mangelsdorf.  Absolutely. 

Senator  Kerry.  Do  you  concur  with  that,  Mr,  O'Bryon? 

Mr.  O'Bryon.  Absolutely. 

Senator  Kerry.  I  do  not  mean  to  interrupt  his  testimony. 

Mr.  O'Bryon.  The  RTC  has  so  many  different  levels  of  delegated 
authority,  and  so  many  of  the  people  who  are  involved  within  that 
level  of  delegated  authority  in  making  a  decision  about  something 
as  simple  as  selling  a  $50,000  condo,  as  an  example,  you  may  have 
to  go  through  7  or  8  different  steps  and  layers. 

You  might  have  to  go  in  front  of  a  committee  who  absolutely  has 
no  experience  and  knowledge  of  what  is  happening  in  the  market- 
place, no  experience  or  knowledge  of  what  is  happening  to  real  es- 
tate of  that  particular  type,  making  a  decision  and  asking  you,  the 
asset  specialist,  to  justity  your  accepting  an  offer. 

Now  when  I  was  working  there,  I  remember  one  time  I  had  a 
full-price  offer  on  a  condo.  I  sent  it  up  to  my  boss.  He  sent  it  back 
saying  you  need  to  write  a  case  study,  and  if  you  have  got  a  full- 
price  offer  then  something  is  wrong.  We  cannot  accept  the  first 
offer. 

I  never  got  the  property  sold,  quite  honestly.  The  levels  and  the 
layers  are  archaic  and  ridiculous. 

Senator  Kerry.  Let  me  come  back,  if  I  can,  to  Mr.  Mangelsdorf. 

I  understand  there  were  occasions  where  fraudulent  information 
was  passed  on  to  the  U.S.  Congress  in  its  efforts  to  try  to  evaluate 
this  process.  Is  that  accurate? 

Mr.  Mangelsdorf.  I  recall  a  time  that  I  was  asked  to  produce 
sales  documentation  where  we  were  reporting  to  the  Congress  of 
the  United  States,  however,  it  was  taking  too  long  for  us  to  manu- 
facture the  numbers.  Management  asked  us  to  stop  where  we  were, 
double  it,  and  add  10.  Those  were  the  numbers  that  were  presented 
to  you. 

Senator  Kerry.  So  it  was  just  a  total  ballpark  figure? 
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Mr.  Mangelsdorf.  An  unqualified  guess. 

Senator  Kerry.  An  unqualified  guess? 

Mr.  Mangelsdorf.  Absolutely. 

Senator  Kerry.  And  that  guess  was  as  to  what?  The  amount  of 
sales  value?  What  was  it  pertaining  to? 

Mr.  Mangelsdorf.  Amount  of  the  sales  value,  yes. 

Senator  KERRY.  The  amount  of  sales  value 

Mr.  Mangelsdorf.  Yes. 

Senator  Kerry.  — that  had  been  produced?  Or  was  to  be  pro- 
duced? 

Mr.  Mangelsdorf.  Sales  production  that  had  been  produced. 

Senator  Kerry.  That  had  been  produced? 

Mr.  Mangelsdorf.  Yes. 

Senator  Kerry.  So  in  effect,  you  were  providing  us  with  figures 
alleging  production  that  had  not  in  fact  taken  place? 

Mr.  Mangelsdorf.  Production  was  overstated. 

The  Chairman.  More  than  "overstated."  You  say  that  it  was  dou- 
bled, and  then  they  said  to  add  10.  So  it  was  misstated  by 

Mr.  Mangelsdorf.  A  bunch. 

The  Chairman.  Yes. 

[Laughter.] 

Mr.  Mangelsdorf.  Another  avenue  involves  structured  sales 
transactions  where  the  RTC  evaluates  property  based  on  its  in- 
come. 

Senator  Kerry.  How  many  times  did  that  happen,  to  your  per- 
sonal knowledge? 

Mr.  Mangelsdorf.  Overstating  the  production? 

Senator  Kerry.  Yes. 

Mr.  Mangelsdorf.  Personally,  once.  I  imagine  several  times  in 
the  early  days.  We  just  didn't  have  the  ability  to  produce  the  type 
of  information  you  all  were  looking  for. 

Senator  Kerry.  Is  that  ability  there  now? 

Mr.  Mangelsdorf.  Yes. 

Senator  Kerry.  It  is  there  now? 

Mr.  Mangelsdorf.  Yes. 

Senator  Kerry.  Do  you  think  this  has  been  corrected  at  this 
point? 

Mr.  Mangelsdorf.  Yes.  I'll  add  that  it's  at  a  substantial  cost. 

The  Chairman.  What  do  you  mean  by  that?  Is  there  something 
we  should  know  about  the  cost  to  get  it  fixed? 

Mr.  Mangelsdorf.  I  think  the  amount  of  money  that  we  spent 
on  the  computer  system,  not  being  a  computer  expert,  of  course,  is 
a  great  deal  of  money  more  than  we  probably  had  to  spend. 

The  Chairman.  You  know,  that  issue  has  come  up,  if  I  may,  sev- 
eral times  today.  Do  you  have  the  impression  that  there  were  con- 
tracting relationships  here  where  friends,  pals,  or  whatever  tended 
to  get  these  contracts,  or  was  it  just  that  there  was  such  a  gross 
level  of  incompetence  that  people  were  coming  in  and  ripping  off 
the  agency  and  charging  them,  whether  it  was  for  legal  work,  com- 
puter work,  or  what  have  you,  just  a  lot  more  than  they  should 
have  been  charging  in  terms  of  what  they  were  delivering? 

Mr.  Mangelsdorf.  I  think  my  colleague  from  the  Atlanta  office 
hit  the  nail  on  top  of  the  head.  I  think  the  quality  of  the  manage- 
ment level  of  the  RTC  has  got  a  lot  to  be  desired.  I  feel  that  many 
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managers  are  promoted  not  for  their  wherewitiial  but  with  the  like- 
lihood that  they  will  be  sympathetic  to  existing  management. 

The  Chairman.  But  I  am  interested  in  the  question  of  whether 
or  not  this  waste  is  just  sheer  incompetence  or  whether  this  kind 
of  pattern  of  waste  has  to  do  with  funneling  money,  in  effect 
through  inflated  contracts,  to  favored  people?  And  if  any  of  you  can 
cite  examples  of  that,  I  want  to  hear  that. 

In  other  words,  there's  different  ways  to  waste  money.  It's  one 
thing  to  waste  it  just  because  it  is  sort  of  a  Keystone  Cops  oper- 
ation at  the  management  level,  which  is  what  you're  describing. 
But  I  am  also  concerned  that  for  the  amounts  of  money  that  we're 
floating  around  here,  if  money  was  being  passed  out  like  that,  that 
there  may  well  be  other  patterns  of  where  the  money  went,  who 
got  it,  who  didn't  get  it,  that  kind  of  thing.  And  I  am  concerned 
about  the  degree  to  which  that  may  be  part  of  this  story.  And,  to 
the  extent  it  is,  that  we  get  it  identified  and  documented. 

Mr.  Mange  LSDORF.  OK 

Mr.  Henderson.  I  think  it's  a  combination  of  both. 

Mr.  Mangelsdorf.  I  would  agree  with  that. 

Mr.  Henderson.  From  the  legal  aspect,  there  have  been  numer- 
ous cases  where  large  cases  were  funneled  to  a  particular  law  firm 
that  the  head  of  the  legal  division  had  an  interest  in. 

The  Chairman.  You  mean  actually  had  an  interest  in  that  law 
firm? 

Mr.  Henderson.  He  had  a  personal  relationship  with  that  law 
firm. 

The  Chairman.  How  do  you  mean? 

Mr.  Henderson.  To  put  it  blimtly,  the  person  that  she  was  fun- 
neling the  cases  to  was  a  familiar  acquaintance  of  hers. 

The  Chairman.  So  there  was  a  personal  relationship? 

Mr.  Henderson.  Correct.  And  it's  a  combination.  It's  more  like 
the  Keystone  Cops  than  anything  else.  It's  a  combination  of  things 
that  go  into  this  pot.  Having  worked  for  FDIC  prior  to  going  over 
to  RTC,  I  can  make  the  comparison  and  it's  like  night  and  day. 

We  had  one  particular  case  where  there  was  a  young  lady,  it  was 
a  paralegal,  that  caught  an  error  in  a  $45,000  appropriation  to  a 
law  firm.  It  turned  up  on  the  system  as  $450,000.  The  firm  had  al- 
ready been  paid  $60,000  over  the  $45,000.  Her  hell  began  when  she 
found  the  error. 

The  Chairman.  In  other  words,  instead  of  giving  her  a  pat  on  the 
back  and  maybe  a  promotion,  she  got  hassled  because  she  found 
the  mistake. 

Mr.  Henderson.  Correct. 

The  Chairman.  Was  that  money  ever  reeled  back  in? 

Mr.  Henderson.  No. 

The  Chairman.  Do  you  want  to  try  to  finish,  Mr.  Mangelsdorf? 
I'm  sorry. 

Excuse  me,  you  wanted  to  say  something? 

Mr.  Pederson.  I'm  sorry,  I  know  I'm  out  of  order.  But  I  wanted 
to  refer  the  committee's  attention  to  Exhibit  six  to  the  written 
statement  which  Ms.  Taylor  and  I  have  provided  this  morning.  It's 
a  clear  piece  of  evidence  which  goes  directly  to  what  you're  refer- 
ring to.  Friends  at  the  RTC  ^ving  business  to  other  personal 
friends  on  the  outside  to  the  detriment  of  the  Taxpayers. 
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The  Chairman.  Pull  that  mike  right  around,  Ms.  Taylor. 

Ms.  Taylor.  I  would  like  to  add  to  that.  In  the  Denver  office 
there  are  several  examples  of  legal  business  being  sent  to  ex-man- 
agers from  the  legal  department  of  the  Denver  office.  I  have  not 
heard  of  that  occurring  with  ex-lawyer  members  that  were  just 
staff  attorneys.  But  there  are  several  ex-department  heads  or  sec- 
tion chief  managers  that  have  received  business  after  they  have 
left  from  the  RTC. 

And  some  of  the  people  that  worked  for  those  people  have  told 
me  that  the  business  that  they  received  was  the  business  that  they 
did  not  complete  or  were  working  on  while  they  were  at  the  RTC 
in  many  instances. 

The  Chairman.  We  will  go  into  that  when  we  get  to  your  state- 
ments. 

Mr.  Romer. 

Mr.  RoMER.  Yes.  To  add  to  this  level  of  incompetence,  at  the  de- 
partment head  up  in  Dallas  they  had  an  automation  committee, 
which  normally  takes  care  of  how  we  can  maybe  save  some  money 
with  computer  technology.  I  have  been  working  in  computer  tech- 
nology for  30  years.  I  made  a  definite  request  to  serve  on  that  com- 
mittee three  different  times.  I  was  never  given  the  opportunity  and 
I  know  the  computer  capability  of  the  total  committee  and  they 
know  nothing  of  the  industry. 

But  I  was  not  able  to  serve.  The  reason  I  joined  RTC  is  because 
of  my  background.  I  thought  I  could  make  a  contribution  because 
I  knew  we  had  real  record  problems  coming  because  I'm  a  member 
of  the  Record  Management  Association,  the  independent  consult- 
ants, and  AIM,  which  is  an  imaging  association.  And  I  thought  I 
could  make  a  contribution,  but  they  would  not  give  me  a  chance. 

The  Chairman.  It  sounds  like  that's  why  they  didn't  want  you. 

[Laughter.] 

Mr.  RoMER.  Absolutely. 

The  Chairman.  It  sounds  like  that  was  your  disqualification, 
that  you  knew  what  you  were  talking  about. 

Mr.  Romer.  I  did  know. 

Mr.  Mangelsdorf.  I  didn't  come  to  speak  about  computers,  but 
I  will  add  that  when  we  started  out,  we  had  this  little  computer 
system  and  then  we  made  this  really  big  computer  system.  Re- 
cently, we  decided  that  was  too  big  and  we  cut  it  back.  Every  time 
we  did  that,  we  incurred  extra  expenses.  Now  it's  kind  of  a  me- 
dium-sized computer  system.  It  did  what  the  little  system  did,  but 
it  just  does  a  little  bit  more  of  what  it  used  to  do.  So  I  guess  we 
couldn't  really  decide  what  we  wanted  the  computer  system  to  do 
before  we  ordered  it  up  and  just  spent  money  until  we  figured  out 
how  it  would  work. 

The  Chairman.  Go  ahead,  Ms.  Crisman.  Then  we're  going  to  let 
Mr.  Mangelsdorf  finish,  then  I  want  to  get  the  other  witnesses  to 
speak. 

Ms.  Crisman.  I  would  like  to  add  just  one  comment  with  respect 
to  contracts  flowing  to  friends  and  acquaintances. 

Most  of  the  examples  given  here  today  were  with  respect  to  legal 
contracting.  I  just  want  to  point  out  that  the  procedures  for  legal 
contracting  are  practically  nonexistent.  Whereas,  there  are  very 
tight    procedures    for    asset-type    contracting.    And    I    personally 
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haven't  found  that  those  procedures  allow  for  contracts  to  flow  to 
friends  and  relatives.  But  I  agree  that  there  is  a  big  problem  with 
the  legal  procedures. 

The  Chairman.  You  wanted  to  say  something.  Then  we're  going 
to  have  Mr.  Mangelsdorf  finish. 

Mr.  KoszoLA.  Thanks.  I  never  met  any  of  these  witnesses  before 
and  some  of  them  I  haven't  known  for  more  than  24  hours.  As  far 
as  legal  contracts,  I  know  personally  that  in  Chicago  alone  the 
chief  of  the  legal  section  was  involved  in  one  law  firm  that  was 
awarded  approximately  $3  million  in  fees.  And  one  contract  that  he 
was  in  the  process  of  awarding  to  the  law  firm  was  a  quarter  of 
a  million  dollars.  Just  2  to  3  days  after  that  contract  was  awarded, 
he  began  employment  negotiations  with  that  firm.  It  was  a  com- 
mon practice  to  award  all  this  money  to  a  law  firm  where  they  ei- 
ther worked  before  working  at  the  KTC  or  worked  right  after  the 
contract  was  awarded. 

The  Chairman.  Senator  Metzenbaum,  in  particular,  has  really 
tried  to  track  down  these  legal  contracts  and  the  fact  that  so  many 
of  them  seem  to  be  excessive  on  their  face.  There  are  a  lot  of  ques- 
tions about  the  pattern  of  where  these  contracts  went.  But  it  seems 
to  me  that  what  he's  just  cited  sort  of  fits  right  in. 

Senator  Metzenbaum.  Absolutely.  And,  Mr.  Chairman,  I  must 
tellyou  that  when  Bill  Seidman  took  over  the  chairmanship  of  the 
RTC,  I  thought  they  were  bringing  in  a  class  act,  a  former  account- 
ant, to  run  the  RTC.  I  begged  him,  I  pleaded  with  him,  I  knew  Bill 
Seidman  before  he  came  to  the  RTC.  He'd  been  an  accountant.  He 
owned  some  newspapers  up  in  Michigan. 

But  I  have  to  say  to  you  that  this  is  just  such  an  abomination, 
such  an  abdication  of  responsibility.  We  have  just  thrown  away 
hundreds  of  millions  of  dollars,  billions  of  dollars,  to  law  firms  in 
this  country,  that  we  shouldn't  have  done  so.  This  is  confirming 
evidence,  but  the  fact  is  that  there's  so  much  more  and  the  law 
firms  of  this  country  have  ripped  off"  the  RTC  and  in  most  in- 
stances, it  was  the  major  law  firms,  not  the  little  guys  around  the 
comer. 

The  accounting  firms  ought  to  be  embarrassed  for  what  they 
have  done  to  the  RTC.  And  these  people  again,  this  confirms  it,  but 
the  worst  part  is  I  don't  know  what  we  can  do  about  it.  But  I  would 
like  to  suggest,  Mr.  Chairman,  some  of  what  has  been  said  here 
today,  and  my  guess  is  some  more  of  what's  going  to  be  said,  has 
to  do  with  either  violations  of  the  law  or  that  that  borders  on  viola- 
tions of  the  law. 

We  are  Members  of  Congress.  We  don't  enforce  laws.  But  I  would 
like  to  stronglv  surest  something  that  you.  and  I  were  talking 
about  previously  an^that  is  that  this  entire  record  be  printed  up, 
that  the  entire  statements  be  included,  that  you.  Senator  Kerry, 
and  I  meet  either  with  Janet  Reno  or  Phil  He3anan,  sit  down  and 
talk  with  them. 

There  have  to  have  been  some  violations  of  law  in  the  way  the 
RTC  was  conducted.  And  I  think  going  through  this  record  it  may 
not  be  too  late  to  prosecute  some  of  these  people  for  ripping  off  the 
Taxpayers  and  the  Federal  Government.  I  would  like  to  work  with 
you  in  that  connection.  And  I  would  like  to  work  with  Senator 
Kerry  as  well. 
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I  think  this  does  call  for  law  enforcement  as  well  as  just  expo- 
sure here  in  this  committee  room. 

The  Chairman.  Senator  Kerry. 

Senator  Kerry.  I  was  going  to  recommend  that  to  you,  Mr. 
Chairman,  at  the  end  of  this  hearing  of  all  the  testimony.  I  couldn't 
concur  more  with  Senator  Metzenbaum. 

I  don't  think — I  mean,  it's  clear  from  other  testimony  that  we 
have  from  people  who  were  too  frightened  to  come  forward  who 
have  also  made  some  very  strong  statements.  So  what  we  are  deal- 
ing with  are  not  uncorroDorated  statements  here.  We  have  2-  and 
3-  and  4-person  corroboration.  And  as  we  all  know,  that's  with  staff 
that's  extremely  limited  up  here  in  its  capacity  to  investigate. 

But  it  is  rather  remarkable  when  you  have  a  group  of  people 
coming  from  California,  from  Greorgia,  from  the  central  part  of  the 
country,  I  mean,  this  is  all  over  the  country.  These  are  folks,  each 
of  whom  I  think  witnessed,  by  their  history,  where  they've  come 
from,  and  how  they  came  to  the  RTC,  trying  to  make  a  contribution 
after  years  of  service  in  the  private  sector,  the  public  sector,  or  a 
combination  of  the  two.  There  is  a  universality  to  the  management 
practice,  which  contrary  to  somebody  who  summarized  it  in  total 
as  being  a  snake  pit,  I  think  it's  a  cesspool.  It's  incredible  what's 
going  on  or  not  going  on  down  there. 

And  I  gather  to  date,  how  many  of  you  are  still  working  there? 
Raise  your  hands. 

[Show  of  hands.] 

Senator  Kerry.  Are  these  things  still  happening  today? 

Mr.  Mangelsdorf.  Yes,  they  are. 

The  Chairman.  Let's  get  audible  answers.  We  won't  get  the  nod 
of  the  head. 

Mr.  KoszoLA.  Yes. 

Ms.  LePique.  Yes. 

Voices.  Yes. 

[Laughter.] 

Senator  Kerry.  So  for  everybody  who  is  still  working  there,  you 
sense  this  is  continuing.  Taxpayer  dollars  are  still  being  wasted. 

Mr.  Henderson.  Business  as  usual. 

The  Chairman.  Are  you  nearly  finished?  Because  I  want  to  go 
ahead. 

Mr.  Mangelsdorf.  I'm  nearly  done.  Really,  I  am, 

[Laughter.] 

The  Chairman.  We  have  four  more  and  I  want  to  get  them  in 
and  we  are  under  some  time  pressure. 

Senator  Metzenbaum.  Do  you  want  to  give  us  the  specifics  with 
respect  to  that  sale  at  the  asking  price  and  that  it  was  turned 
down?  That  was  just  an  incredible  situation.  Make  that  available 
to  the  committee. 

Mr.  Mangelsdorf.  Senator  Metzenbaum,  that's  common  prac- 
tice. 

Senator  Metzenbaum.  To  turn  down  offers  at  the  asking  price? 

Mr.  Mangelsdorf.  Absolutely. 

The  Chairman.  Where  do  the  asking  prices  come  from?  Why  are 
they  setting  the  asking  price  at  a  certain  level,  then  somebody 
shows  up  ready  to  buy  it  and  then  they  back  away?  I  think  people 
find  that 
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Mr.  Mange LSDORF.  It's  very  uncommon  for  the  RTC  to  swing  at 
the  first  pitch. 

The  Chairman.  Even  if  they've  set  the  asking  price  and  some- 
body walks  in  that's  wilHng  to  pay  it? 

Mr.  Mange  LSDORF.  The  thou^t  would  be  that  if  somebody  is 
willing  to  pay  the  asking  price,  obviously  the  asking  price  is  too 
low. 

The  Chairman.  So  let's  ask  a  price  that  somebody  is  not  willing 
to  pay? 

Mr.  Mangelsdorf.  You  bet.  Let  me  just  go  ahead  and  finish  up 
here. 

[Laughter.] 

Mr.  Mangelsdorf.  Another  avenue  involves  structured  sales 
transactions.  This  is  where  the  RTC  evaluates  property  based  on 
its  income  and  not  its  market  value.  This  leads  to  more  discounting 
compared  to  the  true  value  of  the  property.  Because  of  the  ex- 
tended escrow  periods,  straw  buyers,  and  secrecy  involved  with 
these  transactions,  it  takes  more  than  a  year  to  close. 

Local  communities  feel  that  the  RTC's  continued  discounting 
practices,  with  the  option  of  structured  sales,  are  depressing  an  al- 
ready fragile  marketplace.  Where  I  live,  Los  Angeles,  it's  started  to 
look  like  a  ghost  town. 

I  don't  think  it's  too  late  to  reengineer  this  process  and  I  do  think 
that  RTC  stands  ready  to  change.  That's  probably  the  rank  and  file 
for  the  panel  here.  I  think,  by  the  way,  I  can  speak  for  the  panel, 
we  would  like  to  join  you  all  in  a  corrective  process.  I  know  that 
I  would  and  I  think  everybody  here  would  too. 

Thank  you  for  the  opportunity  to  speak. 

The  Chairman.  Mr.  Bumside,  we  would  like  to  hear  from  you 
now. 

STATEMENT  OF  THOMAS  BURNSmE,  RESOLUTION  TRUST 
CORPORATION,  SENIOR  ATTORNEY,  RTC  PLS  PROGRAM 
[FORMER  EMPLOYEE],  DALLAS,  TX 

Mr.  BURNSIDE.  I  was  in  RTC  in  Texas  in  the  Professional  Liabil- 
ity Program.  I  was  in  the  Professional  Liabihty  Program  before 
they  had  the  big  expansion.  I  was  one  of  the  original  17  attorneys. 
I  was  in  Texas  the  entire  time  that  the  RTC  was  investigating 
Texas  S&L's. 

And,  Senator  Metzenbaum,  you  had  read  something  from  the 
presidential  commission  that  said  in  general  terms  how  bad  things 
were  in  Texas  as  far  as  the  S&L's.  You  have  no  idea  how  bad  it 
was  and  how  bad  the  looting  was. 

I  was  going  through  some  numbers.  Forty-one  percent  of  all  of 
the  losses  from  S&L's  were  fi:-om  Texas.  Forty-one  percent.  I  started 
calculating  some  numbers  to  see  what  that  meant.  Every  man, 
woman,  and  child  in  the  United  States  is  going  to  have  to  pay 
$2,200  for  Texas  S&L's.  That's  not  Texas  banks,  of  which  nine  out 
of  10  failed.  It's  not  the  other  49  States.  $2,200. 

Well,  I  was  there  when  we  were  trying  to  recover  the  money.  My 
cases  represented  73  percent  of  all  the  RTC  professional  liability 
recoveries  in  Texas,  73  percent.  I  went  throue^  and  looked  at  the 
published  RTC  figures  on  recoveries  of  the  directors  and  officers 


52 

cases  that  were  brought  in  Texas.  Of  that  $2,200,  four  cents  of  that 
was  recovered  from  the  directors  and  officers. 

Of  the  attorneys  in  Texas  who  had  papered  all  the  deals  for  an 
entire  decade,  one  penny  of  that  was  recovered.  Of  the  securities 
brokers  and  the  investment  bankers  in  Texas  who  just  looted  it — 
I  mean,  if  you've  ever  read  Liar's  Poker,  on  Wall  Street  they  were 
making  jokes  about  how  easy  it  was  to  go  and  get  Texas  money. 
There  was  six  cents  from  them.  There  was  21  cents  from  the  ac- 
countants. 

There  was  a  lot  of  real  estate  problems  in  Texas.  You've  all  read 
Inside  Job.  In  that,  there  was  one  tenth  of  1  percent  that  was  re- 
covered from  the  appraisers. 

All  told,  there  was  36  cents  recovered  from  the  wrongdoers  in 
Texas  by  the  RTC.  Now,  the  FDIC  was  down  there  too  and  they 
were  working  on  it.  But  I  worked  side  by  side  with  some  of  those 
FDIC  people.  They  didn't  do  a  lot  better. 

If  you  go  and  look  at  those  recoveries,  there  was  almost  no  recov- 
ery. Why  was  that?  There  were  a  lot  of  reasons.  But  I  would  like 
to  talk  about  three.  The  most  egregious  was  it  just  wasn't  inves- 
tigated down  there. 

The  Chairman.  Say  that  again. 

Mr.  BuRNsroE.  It  wasn't  investigated  down  there.  The  RTC  has 
been  down  in  Texas  for  4  years  and  they've  got  this  recovery  to 
show  for  it.  Sure,  they  will  probably  get  some  more  recoveries. 
Guys,  the  statute  of  limitations  has  expired.  It  expired  for  most  of 
the  thrifts  a  year  ago.  The  story  is  over.  Now  we're  looking  at  it. 

But  as  far  as  investigations,  Senator  Kerry,  I  think  you  said  you 
were  a  prosecutor.  You  know  how  important  subpoenas  are  to  go 
out  and  get  information.  You  go  into  a  billion  dollar  thrift,  you  got 
a  bunch  of  dead  records  there.  You're  not  going  to  understand  that 
thrift  until  you  get  out  and  understand  what  happened,  talk  to  the 
people,  go  out  and  find  documents. 

You  know,  the  biggest  thing  you  do  when  you  are  investigating 
is  follow  the  money  trail,  figure  out  where  the  money  went,  then 
you  build  your  case.  The  only  way  you  can  follow  the  money  trail 
in  Texas  or  anywhere  else  is  to  issue  a  subpoena. 

If  I  want  to  go  down  the  street  to  a  bank  and  get  some  tracing 
records,  they  say,  send  me  a  subpoena,  which  is  fine,  that's  what 
the  law  says.  Well,  let  me  tell  you  how  little  the  subpoena  power 
was  used  in  Texas.  In  the  Houston  field  office  in  Texas,  which  was 
handling  I  think  about  37  or  40  thrifts,  they  issued  three  subpoe- 
nas out  of  the  entire  office.  Three  subpoenas.  Do  you  think  those 
institutions  were  investigated? 

In  Dallas  where  they  had  the  largest  bank  fraud  task  force  ever 
formed  by  the  Department  of  Justice,  that  office  issued  43  subpoe- 
nas. There  was  no  investigation  down  there.  And  then  when  the 
limitation  expired,  people  would  write  these  memos  saying  there 
doesn't  appear  to  be  enough  evidence  to  support  a  viable  claim. 

Let  me  ask  you,  if  you  sent  out  three  subpoenas,  what  kind  of 
evidence  is  there  going  to  be?  There  was  none. 

In  Houston,  there  were  three  subpoenas  issued.  I  had  one  case 
in  Houston  where  I  issued  100  subpoenas  on  one  case.  I  followed 
the  money  trail.  When  I  went  to  the  settlement  table,  I  had  the 
people  on  the  other  side,  and  whenever  they  would  talk  to  me 
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about  a  case,  I  would  say,  look,  we've  talked  to  those  people,  we 
know,  we've  got  the  money.  We  ended  up  settling  the  case. 

Hundreds  of  subpoenas  on  one  case,  and  three  for  the  rest  of  the 
office.  What  the  hell  happened? 

There's  another  case  in  Texas,  and  I  will  talk  about  this  later, 
but  it  just  shows  you  how  important  the  subpoenas  are.  This  was 
a  pretty  quiet  thrift  in  Texas,  no  one  had  ever  really  heard  of  it. 
It  was  unique  in  that  it  wasn't  even  Federally  insured  until  Decem- 
ber 1986,  which  meant  the  Taxpayers  were  not  even  on  the  hook 
for  that  institution.  December  1986,  it  failed. 

The  Chairman.  Could  I  stop  you  just  for  one  minute? 

The  41  percent  was  the  figure  you  used  of  the  total  losses  in  the 
whole  system  that  came  from  Texas.  Virtually  all  of  that  came  from 
State  chartered  thrifts  in  Texas  as  well.  In  other  words 

Mr.  BURNSIDE.  That's  exactly  right.  I  don't  recall  ever  running 
into  a  Federally  chartered  thrift  down  there. 

The  Chairman.  So  there  was  this  quirk  in  the  law  where  the 
State  could  give  an  S&L  a  broader  charter  to  do  additional  things 
than  the  Federal  charter  would  allow.  And,  in  fact,  the  vast  num- 
ber of  losses  took  place  in  those  State  chartered  thrifts. 

Nevertheless,  it  was  all  covered  by  Federal  deposit  insurance. 
That  was  one  of  the  gaping  holes  in  our  regulatory  system  which 
we've  since  dealt  with.  But  that's  what  really  set  the  system  up  for 
these  kinds  of  absolutely  astronomical  losses.  But  go  ahead  and 
then  I  want  to  pursue  something  with  you  here  in  a  minute. 

Mr.  BURNSIDE.  Senator,  they  not  only  gave  them  broad  charters, 
they  gave  them  a  blank  check. 

But  on  this  other  thrift  I  was  telling  you  about,  on  this  thrift, 
I  was  an  inside  Government  attorney.  I  probably  spent  a  thousand 
hours  working  on  this  one  case  alone.  It  was  a  big  case  for  me,  it 
was  really  important  to  me.  We  issued  subpoenas  on  that,  we  went 
out  and  talked  to  people. 

Just  a  few  weeks  before  the  statute  of  limitations  expired,  we  fi- 
nally got  hold  of  the  auditors  workpapers  of  the  holding  company 
and,  as  much  as  we  knew  there  were  problems  in  this  thrift,  we 
were  absolutely  stunned  to  learn  that  two  of  the  officers  in  the 
holding  company  were  minority  owners  of  the  thrift,  and  had 
pulled  out  $18  million  in  compensation  and  stock  benefits  and  that 
sort  of  thing  in  an  18-month  period.  If  we  hadn't  issued  the  subpoe- 
nas, we  wouldn't  have  known  about  that.  We  had  to  follow  the 
money  trail.  Once  we  followed  the  money  trail,  the  whole  case  came 
together. 

Yet,  I  get  back  to  the  fact,  how  are  you  going  to  investigate  these 
institutions  unless  you're  following  the  money  trail  and  getting  out 
there  and  figuring  out  where  the  hell  the  money  went. 

The  Chairman.  Who  was  tanking  these  cases  or  this  investiga- 
tive effort?  It  sounds  to  me,  with  so  much  money  at  stake,  that  it 
almost  takes  conscious  decisions  to  not  do  the  work  as  opposed  to, 
you  know,  just  people  being  asleep  at  the  switch,  especially  when 
there  are  people  like  you  working  day  and  night  to  try  to  track  this 
stuff  down.  What  was  going  on  here? 

Mr.  BURNSIDE.  Senator,  I  was  just  a  line  attorney.  I  don't  know 
what  happened.  Any  time  that  people  ask  me  the  intent  question, 
I  truly  don't  know. 


54 

One  thing  I  can  say  is  that  I  have  been  practicing  law  with  the 
directors  and  officers  in  the  professional  liability  area  my  entire  ca- 
reer. That's  what  I  have  been  doing  for  the  last  11  years.  The  FDIC 
has  always  taken  the  position  in  those  cases  that  people  intend  the 
natural  and  probable  consequences  of  their  act,  and  that's  how  peo- 
ple prove  intent.  You  don't  nave  the  smoking  gun  memo  that  says, 
let's  tank  the  program.  You  go  and  look  at  the  consequences  and 
then  you  look  at  the  foreseeability  of  that. 

Senator  Kerry.  Did  you  ask  for  subpoenas? 

Mr.  BuRNSiDE.  I  was  issuing  subpoenas. 

Senator  Kerry.  Were  they  being  asked  for  in  these  other  cases? 

Mr.  BURNSIDE.  Not  that  I  know  of 

Senator  Kerry.  Why  not? 

Mr.  BURNSIDE.  I  have  no  idea. 

Well,  Senator,  if  I  could,  Senator  Kerry,  subpoenas  were  being 
asked  for.  The  investigations  unit  down  in  Texas  was  begging  their 
attorneys  to  issue  subpoenas,  absolutely  begging  people  because 
they  would  be  looking  at  records  inside  the  thrift  and  they  couldn't 
go  outside  and  figure  out  what  happened  until  they  got  the  subpoe- 
nas. 

They  were  told  by  one  professional  liability  manager  down  there 
that  he  didn't  want  to  send  out  subpoenas  because,  "it  would  send 
out  the  wrong  message."  He  came  to  me.  He  was  flabbergasted. 
And  he  said,  Tom,  what  kind  of  message  are  we  trying  to  send  out 
by  not  sending  subpoenas? 

The  Chairman.  Let  me  ask  you  this.  I  understand  you  graduated 
from  a  top  law  school.  What  law  school  did  you  graduate  from? 

Mr.  BURNSIDE.  Washington  University  in  St.  Louis. 

The  Chairman.  Am  I  right  in  understanding  you  were  18th  in 
your  class? 

Mr.  BURNSIDE.  That's  right. 

The  Chairman.  So  you  bring  very  considerable  legal  skill,  at 
least  based  on  that  placement. 

Is  it  your  sense  that  there  were  hot  cases  down  there  that  were 
not  pursued  because  either  they  were  likely  to  lead  to  people  that 
would  be  embarrassing  or  things  of  that  kind?  I'm  not  asking  you 
to  surmise  what  you  don't  have  any  basis  to  do  so  with  some  mean- 
ing. But  it's  so  implausible  that  people  who  are  hired  to  track  down 
the  losses  and  who  are  asking  for  the  subpoenas  are  shut  down  and 
not  allowed  to  do  so.  There  has  to  be  a  reason.  I'd  like  to  know 
what  the  reason  is.  Was  it  because  people  were  being  protected? 
What  was  going  on  here?  What's  your  best  judgment? 

Mr.  BURNSIDE.  Senator,  I  really  don't  know.  I  will  say,  and  I  was 
going  to  deal  with  this  at  the  end  of  my  statement,  I  was  a  pretty 
damn  good  professional  liability  attorney  down  in  Texas  and  I 
worked  real  hard  with  the  investigators,  I  worked  real  hard  with 
my  lawyers.  And  on  the  case  that  I  was  telling  you  about  where 
we  had  found  this  $18  million,  we  went  after  those  people  pretty 
hard.  I  mean,  we  wanted  to  get  some  recoveries  and  in  fact  the  re- 
coveries out  of  that  case  are  second  only  to  Lincoln  Savings  for  the 
RTC. 

One  week  before  the  statute  of  limitations  was  supposed  to  ex- 
pire, 1  week,  and  we  had  gone  through  several  other  agreements 
and  we  were  going  to  go  to  court  on  it,  I  was  told  to  fire  two  key 
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fee  counsel  on  my  case.  I  said,  it's  going  to  gut  my  case.  I'm  not 
going  to  do  it. 

Senator  Kerry.  Who  told  you  that? 

Mr.  BURNSIDE.  My  managers  in  the  legal  division. 

Senator  Kerry.  Was  there  a  rationale?  Did  they  offer  you  a  ra- 
tionale? You  must  have  said,  why  would  they  do  that. 

Mr.  BuRNsroE.  It  was  the  most  bizarre  rationale  I  had  ever  seen. 
What  had  happened  was  two  of  the  attorneys  were  working  at  a 
large  Dallas  law  firm  and  were  going  to  move  over  to  a  small  His- 
panic law  firm  that  was  working  on  the  case.  Essentially  what  they 
were  going  to  do  was  submit  their  bills  to  me  under  a  different  let- 
terhead. Rather  than  the  big  law  firm,  they  were  going  to  submit 
it  to  me  imder  the  Hispanic  letterhead  and  that  firm  was  going  to 
share  in  the  profits  of  it.  They  were  also  going  to  reduce  their  fees 
because  they  were  going  to  a  smaller  office  that  had  lower  over- 
head by  about  $30  an  hour. 

Well,  they  couldn't  negotiate  their  rates  with  the  RTC  and  they 
said,  since  we  can't  negotiate  the  rates,  get  rid  of  them  and  hire 
someone  else. 

What  I  did  was,  I  said,  I  am  not  going  to  do  this.  I  am  going  to 
go  to  the  clients,  because  in  the  RTC  the  business  side  is  the  client, 
not  the  lawyers.  I  said,  they  are  not  going  to  put  up  with  this. 

I  was  given  a  written  order  that  I  was  not  supposed  to  discuss 
this  with  the  client.  I  was  flabbergasted.  So  I  called  Washington 
and  I  told  them  the  problem  and  I  said,  I  am  not  going  to  follow 
this  order.  It's  illegal  for  someone  to  tell  another  lawyer  not  to  com- 
municate to  his  client. 

A  few  days  later,  I  was  given  written  instructions  that  I  was  not 
supposed  to  talk  to  the  PLS  management  in  Washington,  DC,  un- 
less there  were  two  managers  in  Dallas  that  were  present  for  each 
and  every  conversation.  It  was  a  circus.  I  had  a  case  where  the 
statute  of  limitations  was  expiring,  it  was  a  high  profile  case,  it 
took  me  5  days  to  discuss  that  case  with  Washington. 

So  I  followed  the  internal  grievance  procedure.  That  became  a 
joke.  They  assigned  the  person  that  was  supposed  to  adjudicate  the 
grievance  who  was  a  subordinate  and  close  personal  friend  of  the 
very  person  who  was  giving  me  the  gag  orders. 

Finally  I  said,  I've  had  enough  of  this.  I  called  the  General  Ac- 
coimting  Office  and  sent  them  everything  I  had. 

By  this  time,  the  investigations  unit  in  Dallas  was  absolutely 
livid  about  what  was  going  on  and  they  called  the  General  Account- 
ing Office.  Within  less  than  2  weeks  of  us  calling  them,  they  had 
three  investigators  down  there.  They  were  stunned  at  what  they 
saw.  They  went  over  to  the  investigations  unit. 

Senator  Kerry.  Did  you  get  the  case  filed? 

Mr.  BURNSIDE.  Actually,  we  ended  up  settling  it. 

Senator  Kerry.  Before  the  statute  of  limitations? 

Mr.  BURNSIDE.  Oh,  no. 

Senator  Kerry.  How  many  cases  were  lost  by  virtue  of  the  stat- 
ute of  limitations  expiring? 

Mr.  BURNSIDE.  Senator,  if  you  go  to  the  RTC  and  ask  them,  they 
will  be  able  to  show  you  a  closeout  memo  on  just  about  any  case 
and  they  will  say,  well,  we  investigated  it  and,  here,  we  have  a 
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memo  in  our  file  that's  dated  before  the  Hmitation  expired  that 
says  this  case  was  closed,  we  didn't  miss  the  statute. 

But  let  me  ask  you  this.  If  you  have  an  office  that's  issuing  three 
subpoenas  and  then  they  write  a  memo  that  says,  we  haven't  found 
any  evidence  that  warrants  pursuing  this,  is  that  missing  the  stat- 
ute of  limitations? 

Senator  Kerry.  Let's  come  back  for  a  minute.  What  was  the  per- 
centage of  loss  in  Texas? 

Mr.  BuRNsroE.  I  think  it's  41.19  percent. 

Senator  Kerry.  How  much  is  that  in  money? 

Mr.  Burnside.  Well,  I  had  a  tough  time  finding  that.  I  went  to 
the  Stanford 

Senator  Metzenbaum.  $51  bilhon. 

Senator  Kerry.  It's  about  $51  billion,  correct? 

Somewhere  in  that  vicinity? 

Mr.  BuRNsroE.  I  would  say  if  you  include  interest  and  everything 
else  on  that,  it's  way,  way  above  that. 

Senator  Kerry.  Of  the  $51  billion,  what  is  the  amount  recov- 
ered? 

Mr.  Burnside.  In  Texas,  we  have  recovered  less  than  $10  million 
from  the  directors  and  officers.  We  have  recovered  $1.6  million 
from  the  attorneys.  We  have  recovered  $150,000  from  the  apprais- 
ers. We  have  recovered  about  $4-5  million  from  the  securities  bro- 
kers. And  we've  gotten  about  $66  million  from  the  accountants.  All 
told,  in  Texas,  from  RTC  cases,  there  have  been  $90  million  in  re- 
coveries as  of  the  last  report  from  the  investigations  unit. 

The  Chairman,  And  two  thirds  of  that  from  the  accountants? 

Mr.  Burnside.  That's  exactly  right. 

Senator  Kerry.  Let  me  just  addf  you're  saying  that  out  of  43  sav- 
ings and  loans  that  amounted  to  tne  $50  billion  of  loss,  only  three 
subpoenas  were  issued? 

Mr.  Burnside.  Senator,  the  cases  were  divided  among  offices. 
There  were  a  lot  more  than  43  thrifts  in  Texas.  That  was  43  han- 
dled by  that  office. 

Senator  Kerry.  Forty-three  cases  in  that  office.  So,  out  of  43 
cases  in  that  office,  only  three  subpoenas  were  issued? 

Mr.  Burnside.  That's  right. 

Senator  Kerry.  Do  you  happen  to  know  what  the  record  is  over- 
all? 

Mr.  Burnside.  I  believe  that  if  you  were  to  look  at  the  records 
for  Texas  that  there  may  have  been  about  325  subpoenas  issued  in 
Texas  institutions,  and  about  240  of  those  were  issued  by  me. 

[Laughter.] 

The  Chairman.  If  I  may  say,  what  you  are  describing  is  the  Gov- 
ernment, in  effect,  taking  a  dive  here  in  terms  of  not  aggressively 
going  out  and  doing  what  it  was  charged  by  law  to  do.  We  wrote 
a  law  right  here  in  this  room  to  put  people  like  you  to  work  doing 
exactly  what  you're  trying  to  do  and  we  also  provided  a  special 
grant  of  appropriations  money  to  the  Justice  Department  to  hire 
the  people  to  go  out  and  literally  track  down  these  losses  of  the 
kind  you  are  describing. 

What  it  sounds  like  to  me  happened  here  was  that  somewhere 
along  the  line  the  inference  is — I  certainly  draw  the  inference — 
that  somewhere  along  the  line  the  decision  was  made  not  to  ag- 
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gn*essively  pursue  these  cases,  not  to  do  the  logical  things  to  do 
when  you're  out  seeking  financial  recoveries. 

Even  in  the  case  where  you  were  hot  on  the  trail  of  one  and  you 
put  the  subpoenas  out  and  you  built  your  case,  then  you  ran  into 
these  roadblocks  right  at  the  very  end  that  seemed  to  be  impossible 
to  understand  in  any  logical  sense  other  than  the  fact  it  looks  like 
they  were  trying  to  sidetrack  your  effort  or  stall  your  effort  and 
maybe  run  out  the  statute  of  limitations. 

I  want  to  know  what  was  the  name  of  that  case? 

Mr.  BURNSIDE.  Could  I  tell  you  in  chambers,  because  I  am  not 
sure  at  this  point  that  it  would  be  appropriate  for  me  to  identify 
the  case  that  specifically?  I  just  don't  know. 

The  Chairman.  All  right.  Well  do  it  that  way  and  then  we'll 
make  a  decision. 

What  I  want  to  know  is,  I  want  to  know  who  these  officers  and 
directors  are  and  I  want  to  know  who  the  officers  and  directors  are 
in  the  other  cases  where,  in  effect,  nothing  was  done  and  where, 
in  effect,  the  Government  ended  up  taking  a  dive,  letting  the  stat- 
ute of  limitations  run,  getting  these  inconsequential  recoveries 
when  you  look  at  them  in  the  face  of  the  scale  of  the  losses. 

You  know,  this  has  cropped  up  in  here  before  a  different  way,  be- 
cause there  has  been  a  lot  of  discussion  about  whether  we  should 
have  extended  the  statute  of  limitations,  especially  on  officers  and 
members  of  the  boards  of  directors,  to  go  back  and  catch  people 
who  either  were  complicitous  in  this  decisionmaking  or  were  just 
derelict  in  their  duty  and  were,  in  effect,  there  and  not  performing 
as  they  should  have. 

That's  a  very  hot  issue  because  a  lot  of  those  directors  are  high 
profile  people.  They  are  prominent  people,  they  are  politically  ac- 
tive people.  If  you  go  out  £ind  throw  the  net  out  and  you  grab  that 
crowd,  you  set  off  all  kinds  of  shock  waves,  all  kinds  of  repercus- 
sions. And  we're  talking  here  about  one  State.  We're  talking  about 
Texas,  which  is  a  State  with  the  lion's  share  of  the  total  losses  for 
the  whole  country. 

And,  I  suspect,  when  you  look  at  the  names  and  faces  and  rela- 
tionships, you're  talking  about  a  veiy  potent  sort  of  cross  section 
of  individuals,  a  lot  of  political  implications,  particularly  at  that 
time  and  in  that  place.  I  mean,  am  I  not  describing  accurately  the 
situation? 

Mr.  BURNSIDE.  I  understand  what  you're  saying. 

The  Chairman.  That's  why  I  think  we  need  to  know.  The  worst 
of  all  sins  here  would  not  just  be  the  failing  to  perform  and  to  go 
out  and,  in  effect,  the  Grovemment  taking  a  dive  and  not  seeking 
these  recoveries  on  a  timely  basis  and  letting  the  chance  for  recov- 
ery get  away.  But  the  worst  of  all  worlds  would  be  that  all  of  this 
was  parked  in  an  unmarked  grave  so  nobody  ever  knew  or  under- 
stood any  of  it.  It  was  all  just  tossed  over  the  side  and  we  go  on 
to  new  business. 

It  seems  to  me  at  a  minimum,  both  for  the  sake  of  the  losses  that 
took  place  and  also  for  people  like  vourself  who  did  the  best  you 
could  to  try  to  go  out  and  do  your  job  and  were  thwarted,  were  ac- 
tively thwarted  from  doing  your  job,  somebody  ought  to  be  held  ac- 
countable at  whatever  level  up  and  down  the  chain  of  command 
that  kind  of  obstruction  was  coming  from. 
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If  people  walked  away  because  they  had  special  connections  or 
because  they  were  somehow  in  a  favored  position  and  the  statute 
of  limitations  was  allowed  to  run,  I  think  we  ought  to  get  to  know 
about  it. 

Senator  Kerry.  Let  me  add  to  that,  Mr.  Chairman,  and  I  ap- 
plaud what  you're  saying.  But  you  said  that  two  of  the  officers  were 
compensated  for  $18  million  each? 

Mr.  BuRNSlDE.  That's  with  stock  options  and  everything  else. 

Senator  Kerry.  For  the  span  of  a  year-and-a-half?  This  is  in  a 
savings  and  loan.  This  is  not  Disney  Corporation  or  some  major 
venture  capital  effort.  This  is  a  savings  and  loan. 

Mr.  Burnside.  They  ran  it  up  through  the  holding  company. 
That's  correct. 

Senator  Kerry,  Within  a  savings  and  loan  for  18  months,  $18 
million  for  that  period.  For  each  of  them? 

Mr.  Burnside.  Combined. 

Senator  Kerry.  This  is  what  you  uncovered,  only  by  virtue  of  the 
subpoena,  correct? 

Mr.  Burnside.  We  never  would  have  known  if  we  hadn't  subpoe- 
naed it. 

Senator  Kerry.  So  for  all  those  other  banks,  for  all  those  $50  bil- 
lion of  losses,  we  don't  know  how  many  other  officers  took  $18,  $20, 
$25  million  or  whatever  it  was  over  similar  spans  of  time.  Is  that 
accurate? 

Mr.  Burnside.  That's  correct. 

The  Chairman.  Excuse  me.  And  they  still  have  it? 

Mr.  Burnside.  That's  exactly  right.  These  people  had  the  money 
when  we  were  going  after  them.  They  didn't  have  all  of  it,  they 
didn't  even  have  most  of  it,  but  they  still  had  money. 

Senator  Kerry.  And  you  described  it  earlier,  I  think  accurately. 
This  is  not  compensation.  This  is  looting.  Because  who  has  turned 
around  £Uid  made  up  for  that  "compensation"  that  they  looted  over 
the  span  of  18  months  but  the  average  Taxpayer  of  this  country, 
who  had  to  bail  out  the  people  who  lost  the  money  that  they  looted, 
correct? 

Mr.  Burnside.  Exactly  right. 

Senator  Kerry.  Here  you  are.  How  many  years  had  you  been 
practicing  at  that  point  in  time? 

Mr.  Burnside.  Eleven  years. 

Senator  Kerry.  So  11  years,  you're  a  young,  aggressive  attorney, 
who  saw  this  as  an  opportunity  to  really  practice  your  profession, 
correct? 

Mr.  Burnside.  That's  correct. 

Senator  Kerry.  You  come  in  and  the  system  thwarts  you. 

Mr.  Burnside.  That's  right. 

Senator,  if  I  may,  I'd  like  to  complete  my  story. 

We  went  to  the  GAO,  the  investigations  unit  who  had  been 
watching  this  thing  going  on  and  had  been  pleading  for  subpoenas, 
all  came  forward  as  a  unit.  One  by  one  they  went  through  and 
said,  look  at  what  happened  in  this  case.  The  next  day  they  came 
over  to  the  legal  division.  I  had  prepared  a  memo  which  I  have  sub- 
mitted in  there  that  said,  this  is  what  happened  with  the  Texas 
cases.  I  then  went  back  to  St.  Louis  for  the  weekend  to  firm  up 
coming  back  to  my  old  law  firm. 
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The  Monday  when  I  got  back  into  the  office,  my  superiors  who 
were  the  subject  of  my  criticisms  came  in  and  said,  we  understand 
you're  thinking  about  resigning.  I  said,  that's  right.  They  said,  well, 
when  do  you  think  you'll  leave?  I  said,  I've  got  20  institutions  with 
billions  of  assets.  Ill  work  with  you  on  a  leaving  date  so  well  have 
a  transition.  They  said,  that's  not  necessary.  We  want  you  out  now. 

My  computer  was  shut  off  while  I  was  in  the  office,  I  was  locked 
out.  The  investigations  unit  was  livid.  They  sent  over  five  inves- 
tigators with  boxes.  They  were  going  to  move  all  of  my  files  over 
to  the  investigations  unit  so  I  could  continue  working  on  the  cases. 
We  ended  up  not  doing  that.  But  I  did  go  over  to  the  investigations 
unit  and  finished  out  my  Grovemment  career,  locked  out  of  my  of- 
fice, over  in  another  building.  I  finally  left. 

I  had  73  percent  of  all  the  recoveries  in  Texas  and  I  was  locked 
out  of  my  building  when  I  reported  my  superiors  and  said,  why  are 
they  making  me  fire  my  counsel. 

Senator  Kerry.  Who  locked  you  out? 

Mr.  BURNSIDE.  Arturo  Vero-Rojas  was  the  general  counsel  and  he 
had  three  levels  of  subordinates  under  him  that  were  all  part  of  the 
decision. 

The  Chairman.  It  should  be  noted  for  the  record  that  in  1991, 
2  years  ago,  you  received  an  award  from  the  FDIC  for  sustained 
superior  performance.  Is  that  correct? 

Mr.  BuRNsroE.  That's  correct. 

The  Chairman.  I  think  what  you're  telling  us  is  that  there's  a 
huge  story  here.  The  question  is,  is  there  any  way  to  go  back  and 
get  it  now?  I  mean,  dig  out  what  happened,  who  took  the  dive, 
why,  who  was  protected?  You  know,  who  was  allowed,  in  effect,  to 
make  off  with  the  money? 

You'd  have  to  look  at  all  the  holding  companies,  wouldn't  you,  in 
effect  to  figure  out  the  answer  to  Senator  Kerry's  question,  who  ac- 
tually grabbed  these  large  amounts  of  money  and  ran? 

Mr.  BURNSIDE.  Follow  the  money  trail  wherever  the  trail  takes 
you. 

The  Chairman.  But  it  sounds  to  me  from  your  experience  that 
you  went  down  to  do  that  and  the  people  that  you  were  working 
for  really  didn't  want  you  to  do  that. 

Mr.  BURNSIDE.  Some  of  them  did,  others  didn't.  I  don't  know 
what  happened. 

I  will  say  this,  if  you  want  to  find  out  what  happened,  go  down 
to  the  line  investigators,  the  poor  people  that  were  sitting  in  there 
with  the  documents  trying  to  put  together  the  case.  Those  people 
worked  like  hell  trying  to  put  together  those  cases  and  were  frus- 
trated. And  when  I  was  locked  out  they  came,  to  a  person,  to  my 
support  and  they  are  being  brutally  punished  now  for  that.  But  if 
you  want  to  figure  out  what  happened  in  Texas,  go  down  and  talk 
to  those  people  and  they  will  take  you  case  by  case,  memo  by  memo 
on  each  case  of  what  was  happening. 

Senator  Kerry.  I  think  you  hit  the  nail  on  the  head.  I  mean,  I 
can  tell  you  and  I  think  I  have  had  this  conversation  a  little  bit 
with  some  folks  here  previously  in  discussing  this  issue.  But,  you 
know,  there  is  a  difference  between  a  legitimate  investigation  and 
a  lot  of  what  we  see  in  this  process.  We  saw  that  in  BCCI,  we  saw 
it  in  a  lot  of  narcotics  efforts  5  or  6  years  ago.  You  know,  there  is 


60 

just  a  distinction  between  saying  we're  looking  at  something  in  a 
legitimate  aggressive  effort  that  issues  subpoenas,  calls  people  in, 
and  sends  out  a  message  of  its  intent  to  get  to  the  bottom  of  some- 
thing. 

I  mean,  I  have  seen  it.  I  have  presented  evidence  to  a  grand  jury 
and  I  know  the  difference  of  what  you  can  do  if  you're  plotting 
carefully  and  thinking  carefully  with  a  strategy  of  where  you  sub- 
mit a  subpoena  when  and  how  you're  going  about  building  that 
trail  that  you've  talked  about.  That  just  has  never  happened  in 
this.  It  hasn't  happened. 

Billions  and  billions  of  dollars,  an  extraordinarily  obvious  politi- 
cal interconnecting  network.  And  somehow,  somewhere,  this  thing 
got  shut  down.  I  think,  you  know,  I'm  not  one  of  those  who  leaps 
to  theories  around  here,  but  I  think  it's  one  of  the  great  untold  as 
yet,  un-fully  discovered,  and  unwritten  about  coverups  and  there 
was  a  lot  of  very  careful  obfuscation  that  targeted  other  folks  and 
did  a  lot  of  other  things  to  kind  of  cloud  the  trail  during  a  period 
of  time  here. 

But,  you  know,  when  somebody  of  your  capabilities  is  telling  us 
a  story  that  you  are  handling  73  percent  of  this  stuff  and  you've 
got  three  subpoenas  out  in  X  number  of  cases,  I  am  frankly  mind 
boggled  when  I  think  about  what  the  repercussions  of  that  are  to 
the  taxpaying  citizens  of  this  country,  not  to  mention  just  the  sys- 
tem. 

You  know,  all  of  you  are  just  living  testimony  to  the  lack  of  credi- 
bility in  the  system  today. 

The  CHAraMAN.  And  more  than  that,  it  goes  back  to  this  question 
of  how  much  of  this  is  just  sheer  incompetence  and  how  much  of 
it  is  deliberate  tanking  of  serious  effort,  because  that  is  obstruction 
of  justice.  Laws  were  written  to  empower  you  to  do  exactly  what 
you  were  trying  to  do.  We  appropriated  money  to  provide  for  the 
kind  of  legal  talent  that  you  represent  to  go  out  and  do  exactly 
what  you  were  doing,  and  that's  to  follow  these  money  trails,  track 
down  these  cases  and  get  the  financial  recoveries. 

So  to  the  extent  that  that  was  thwarted,  it  was  thwarted  con- 
sciously and  actively  by  anybody  up  and  down  the  chain  of  com- 
mand, that  clearly  obstructs  the  process  of  justice  that  we  had  set 
in  motion.  That's  not — that  can't  be  excused  by  just  sheer  incom- 
petence or  stupidity.  You're  describing  a  pattern  that,  to  me,  has 
to  be  a  conscious  pattern,  not  just  a  random  accidental  pattern. 

Mr.  BURNSIDE.  Senator,  to  the  extent  that  you're  following  that 
trail,  I  was  just  a  line  attorney,  so  I  don't  know  what  was  happen- 
ing at  the  higher  levels,  but  if  you  take  a  look  at  that  reorganiza- 
tion that  happened  in  1992  and  you  look  at  what  that  did  to  Texas 
and  a  number  of  turnovers  that  you  had  on  cases 

Senator  Kerry.  Let  me  interrupt  you  there.  It's  my  understand- 
ing that  they're  shutting  down  the  PLS  now  with  a  second  reorga- 
nization. And  even  as  we're  sitting  here  there  is  a  process  that  is 
going  to  diminish  even  what  is  left.  Is  that  accurate? 

Mr.  BURNSIDE.  That's  exactly  right. 

Senator  Kerry.  So  even  as  we  sit  here  there's  another  sort  of 
process  going  on  that  is  going  to  diminish  the  ability  to  get  the  re- 
patriation of  money  back.  Is  that  right? 
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Mr.  BURNSIDE.  That's  correct.  Senator,  to  my  count,  there  have 
been  five  reorganizations,  some  major  and  some  minor,  on  the  at- 
torneys handhng  the  S&L  cases  in  Texas.  Five  reorganizations. 
What  kind  of  continuity  do  you  have  on  those  cases? 

Senator  Metzenbaum.  Mr.  Bumside,  isn't  it  a  fact  that  the  man 
who  hired  you,  Arturo  Vero-Rojas,  is  he  the  man  that  fired  you? 

Mr.  BURNSIDE.  He  didn't  fire  me.  They  just  locked  me  out.  I  was 
going  to  resign  anyway. 

Senator  Metzenbaum.  But  he's  the  one  that  failed  to  give  you  co- 
operation so  you  could  go  forward? 

Mr.  BuRNsroE.  That's  right. 

Senator  Metzenbaum.  Where  is  he  now? 

Mr.  BURNSIDE.  It's  my  understanding  that  he's  been  detailed  to 
Washington.  I  don't  know  what  he's  doing  here.  My  immediate  su- 
perior in  Dallas  was  subsequently  transferred  to  Washington  and 
I  understand  the  RTC  places  a  $55,000  cost  for  each  and  every 
transfer.  They're  transferring  the  people  out  of  there.  I  don't  know 
why,  but  they  are  transferring  people  out  of  there. 

Senator  Metzenbaum.  They're  bringing  them  here  to  Washing- 
ton? 

Mr.  Burnside.  And  bringing  them  to  Washington. 

Mr.  Mangelsdorf.  Good  luck,  Mr.  Metzenbaum. 

Senator  Metzenbaum.  Mr.  Chairman. 

The  Chairman.  Let  me  just  say  this  to  you,  Howard,  and  to  John 
and  all  of  you,  because  we  happen  to  care  very  much  about  what 
we're  talking  about  here  and  we've  got  a  nominee  pending  for  the 
RTC.  I  don't  intend  to  confirm  anybody,  I  don't  care  who  it  is,  until 
we  have  a  plan  here  that's  going  to  put  a  stop  to  this  kind  of  thing, 
period,  once  and  for  all,  and  I  want  the  attorney  general  to  be  part 
of  it,  as  we  have  discussed,  and  every  other  official  of  the  Govern- 
ment needs  to  be  part  of  it.  We  are  not  going  to  just  roll  along  with 
this  kind  of  a  situation  out  there  and  good  people  trying  to  do  their 
jobs  being  harassed,  thwarted,  locked  out,  blocked.  And  nobody 
ever  able  to  quite  figure  out  where  the  signals  are  coming  from  to 
put  in  the  fix.  But  we  have  to  figure  out  a  way  to  change  that. 

Senator  Metzenbaum.  We  wHl  work  together  to  get  the  Depart- 
ment of  Justice  into  this  matter.  But  I  want  to  say  to  the  chairman 
something  I  commented  on  earlier. 

The  present  administration  is  not  doing  all  that  they  could  do  or 
should  do  with  respect  to  these  issues.  As  a  matter  of  fact,  the 
present  administration  has  opposed  the  extension  of  the  statute  of 
limitations  in  the  matter  of  making  it  retroactive.  I  do  not  give 
them  any  credit  for  that.  It  is  my  considered  opinion  that  the  Presi- 
dent does  not  have  the  slightest  idea  what's  going  on. 

But  there  are  people  in  positions  of  high  authority  who  have  ac- 
tually opposed  the  effort  to  extend  the  statute.  And  when  I  have 
gone  to  the  floor  on  that  issue  in  the  past,  both  you  and  Senator 
Kerry  have  been  very  supportive.  But  the  administration  has  not 
been. 

We  have  a  difference  of  opinion  with  the  House  because  the 
House  didn't  accept  it,  and  how  could  we  expect  them  to  when  the 
administration  was  not  doing  its  job. 

So  I  say  that,  although  I  support  the  President,  he  doesn't  know 
that  this  is  going  on.  The  Vice  President  doesn't  know.  But  those 
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who  do  know,  and  I  will  be  pleased  to  tell  you  who  they  are  pri- 
vately, they  know  and  they  haven't  been  on  the  side  of  the  Tax- 
payers. They  have  been  on  the  side  of  protecting  the  officers  and 
directors  who  have  ripped  off  the  system. 

The  Chairman.  Mr.  Bumside,  have  you  finished  or  do  you  have 
more? 

Mr.  BuRNSroE.  I  have  a  few  more  remarks.  I  will  just  briefly  con- 
clude. 

The  failure  to  investigate  is  obviously  the  biggest  problem.  The 
second  problem  was  the  reorganizations.  You  Ibiow,  when  you're 
putting  together  groups  of  people  to  go  in  and  investigate  billion 
dollar  thrifts,  you  just  can't  simply  pass  the  file  on,  no  matter  how 
good  the  people  are. 

The  Chairman.  Might  this  not  have  been  deliberate?  We  had 
hearings  in  here  before.  We've  talked  with  some  of  the  other  people 
who  are  witnesses  here  today  and  the  clear  appearance  to  me,  at 
least,  was  that  some  of  these  reorganizations  were  actually  a  kind 
of  a  cover  to  get  people  like  you  off  these  key  cases  at  key  times. 

In  other  words,  we've  heard  that  from  other  people  who  were  out 
there  trying  to  do  these  kinds  of  things,  who  feel  as  if  their  job  as- 
signments were  being  shuffled  at  a  particular  time,  essentially  to 
thwart  them  from  getting  their  job  done,  and  it  was  being  done  in 
the  name  of  reorganization,  which  gave  it  kind  of  a  surface  legit- 
imacy. But  it  was  basically  to  yank  people  off  cases  because  they 
were  about  to  nail  somebody. 

Mr.  BURNSIDE.  I  can't  disagree.  There  was  certainly  a  vendetta 
in  the  RTC  to  get  rid  of  professional  liability  attorneys. 

The  Chairman.  You  finish  any  other  remarks  you  want  to  make 
and  then  I  want  togo  to  our  next  witnesses  here. 

Mr.  BURNSIDE.  The  last  thing  that  I  would  say  is,  I  was  locked 
out.  I  am  gone.  I  am  going  back  to  practice  with  my  old  law  firm, 
so  this  is  over  for  me. 

But  there  are  good  people  down  there  in  Dallas  who  have  stood 
by  me  and  have  come  forward  and  have  cooperated  with  everybody 
that's  come  down  there.  They  have  cooperated  with  the  GAO,  they 
did  everj^hing  they  were  supposed  to  internally.  They  cooperated 
with  your  staffs,  and  they  are  being  brutally  punished  down  there 
for  standing  up  and  saying  this  is  wrong. 

To  give  you  an  example,  and  this  is  so  absurd,  there  were  three 
managers  in  the  investigations  unit  down  there  who  showed  up  as 
a  group  and  supported  me.  After  this  whole  thing  was  over,  they 
sent  in  the  people  from  Kansas  City  to  supervise  these  people  and 
now  they've  got  nine  management  positions  down  there. 

To  go  from  three  managers  to  nine  managers  and  they're  cutting 
back  staff  You  think  those  people  aren't  being  punished?  Talk 
about  reinventing  Government,  you  know,  downsizing  your  staff 
and  tripling  your  management,  that  makes  no  sense. 

The  Chairman.  I  think  we'll  call  those  three  up  here  and  give 
them  a  chance  to  get  out  and  tell  their  story  in  the  light  of  day. 

Mr.  BURNSIDE.  They'd  be  wonderful  witnesses. 

The  Chairman.  I  suspect  they  will. 

I  want  to  be  able  to  juxtapose  what  they  say  to  the  managers 
who  have  been  making  your  life  miserable.  I  want  to  yank  them 
out  into  the  light  of  day  too. 
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Mr.  BURNSIDE.  The  last  thing  I  would  like  to  do  is  just  conclude 
with  this  comment.  After  I  went  back  to  St.  Louis,  I  received  a 
package  at  my  law  firm.  I  opened  it  up  and  inside  was  a  simple 
portrait.  It  had  a  simple  black  fi'ame,  a  white  background,  and  let- 
ters saying  "he  who  is  silent  is  understood  to  consent."  And  I  got 
that  from  the  Dallas  management  of  the  investigations  unit.  I  did 
not  consent.  The  people  down  in  the  investigations  unit  did  not 
consent. 

The  Chairman.  I  also  want  to  use  this  moment  through  you,  to 
you  and  your  colleagues  and  anybody  else  out  there  in  the  ranks, 
that  we  want  all  the  information  that  anybody  has.  I  want  people 
coming  forward.  I  want  them  to  come  forward  anonymously,  if  they 
are  more  comfortable  with  that,  to  give  us  what  facts  and  informa- 
tion they  have.  I  want  those  who  are  willing  to  come  forward  open- 
ly with  whatever  they  have. 

But  I  want  to  make  this  an  open  request  and  invitation  to  every 
person  out  in  the  RTC  that  has  other  factual  information  of  this 
kind  that  would  fit  these  patterns  with  times,  names,  places,  cir- 
cumstances to  get  that  information  to  us.  That's  what  I  am  asking 
for.  This  is  a  blanket  request  out  through  you  to  all  your  colleagues 
out  there  so  we  can  assemble  as  much  of  this  information  as  we 
possibly  can. 

Mr.  ROMER.  I  would  like  to  add  iust  one  comment  to  him,  since 
I  have  dealt  considerably  with  the  legal  department  that  he's  talk- 
ing about. 

The  general  policy  was,  if  you  had  a  simple  one-page  contract, 
you  take  it  down  to  legal  and  they'd  assign  it  to  an  outside  firm 
and  in  a  few  weeks  or  days  it  would  come  back  and  they'd  OK  it 
and  they'd  bring  it  back  to  you.  But  one  that  I'd  like  to  point  out 
significantly,  when  I  was  refusing  to  give  a  contract  to  a  vice  presi- 
dent of  a  savings  and  loan  and  they  called  me  in  and  they  said, 
you  can  go  ahead,  and  I  said,  over  my  dead  body  I'll  give  them  a 
contract  because  they're  illegal. 

I  was  called  over  to  an  outside  law  firm  to  discuss,  you  know, 
why  I  was  doing  this.  And  I  said,  well,  I  was  in  charge  of  the  reg- 
istration. It  says  in  1606  you've  got  to  list  any  savings  and  loan 
that  you  were  in  in  the  last  5  years,  you've  got  to  write  it  down 
and  give  the  list.  And  I  said,  that's  what  they  didn't  do.  In  the 
verbal  and  the  whole  thing,  they  covered  it  all  the  way. 

Chicago  was  forward  enough  to  turn  them  down,  but  Dallas 
wasn't.  They  had  too  many  friends  down  there. 

But,  she  says,  that's  not  right  because,  yes,  it  does  say  you  have 
to  list,  you  know,  the  5  years.  They're  listed  on  the  front  of  the  pro- 

f-am  because  they  own  the  program.  So  they're  listed  over  here, 
ut  it  doesn't  say  anything  about  savings  and  loans.  She  said,  no, 
it  doesn't  say  that.  It  says  you  have  to  have  them  on  a  list  some- 
where. 

I  just  threw  up  my  hands  and  went  away.  That  was  not  the  in- 
tent. The  intent  of  the  law  was  to  list  if  you've  been  in  a  savings 
and  loan  for  5  years,  not  just  listed  on  a  back  page  with  a  list  of 
people,  of  employees,  that  doesn't  cover  it.  That  is  not  the  intent 
of  the  1606  written  by  Congress,  but  that's  the  way  it  was  inter- 
preted by  outside  law  firms.  And  most  of  our  attorneys  assigned 
the  work  outside  and  served  as  clerks. 
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The  Chairman.  We  must  in  the  interest  of  time  go  forward  now. 
Mr.  Pederson,  you've  been  here  before.  You  were  a  very  important 
and  helpful  witness  the  last  time.  We  told  you  we  were  going  to 
follow  up  on  this.  We  hope  today's  hearing  is  evidence  of  the  fact 
that  we  meant  what  we  said. 

Then  we  want  to  hear  from  Ms.  Taylor,  who  has  also  testified 
here  before  and  we  have  been  grateful  for  that. 

And,  finally,  Mr.  John  Waechter  will  be  our  last  witness. 

Go  ahead,  Mr.  Pederson. 

TESTIMONY  OF  BRUCE  J.  PEDERSON,  RESOLUTION  TRUST 
CORPORATION,  ATTORNEY,  FORMERLY  IN  RTC  PLS  PRO- 
GRAM,  DENVER,  CO 

Mr.  Pederson.  Thank  you,  Mr.  Chairman.  I  wish  we  could  meet 
under  more  pleasant  circumstances  than  we've  had  the  last  2 
years. 

I  do  want  to  thank  you  and  the  committee  for  your  continued  in- 
terest. I  think  it  has  been  considerable  and  significant.  It  has 
played  a  major  role  in  my  ability  to  stay  on  the  RTC  payroll. 

I  also  want  to  express  my  gratitude  to  Senator  Metzenbaum  for 
being  here  today,  as  well  as  to  Congresswoman  Schroeder,  both  of 
whom  also  have  taken  an  active  interest  in  the  issues  and  people 
involved. 

They  tell  me  today  is  the  first  day  of  fall.  I  want  to  tell  you  that 
I  come  from  a  slightly  different  season  of  the  year.  I  come  from  a 
very  long,  cold,  and  dark  winter,  a  winter  of  retaliation  at  the  RTC. 
For  the  last  12  to  15  months,  my  life  has  been  a  living  hell  at  this 
agency.  They  have  done  everything  they  could  to  drive  me  out  of 
the  agency  or  to  trump  up  charges  that  would  enable  them  to  dis- 
cipline me  and  hopefully  fire  me. 

I  come  today  with  two  messages.  Message  one  is  that  there  is 
rampant  retaliation  at  this  agency.  This  panel  has  heard  eloquent 
testimony  for  that  proposition.  Those  who  think  on  their  own  at  the 
RTC  are  suspect.  Those  who  question  authority  are  punished.  And, 
Grod  forbid,  those  who  dissent  are  crushed. 

I  know  from  my  personal  experience,  having  ridden  my  bicycle 
up  to  the  Tienamin  Square  at  RTC  that  management's  tanks  roll 
freely  and  with  wild  abandon.  It  is  a  sick  and  dysfunctional  cor- 
porate culture  which  stifles  dissent  and  employee  efforts  to  improve 
the  system. 

Message  two  is,  we  need  accoimtability.  I  think  Senator  Sasser 
had  a  most  appropriate  term  earlier  this  morning.  We  need  "zero 
tolerance"  for  the  kind  of  abysmal  conduct  which  management  en- 
gages in  to  punish  people  who,  as  loyal  public  servants,  are  trying 
to  improve  the  system. 

If  this  agency  can't  be  reinvented  with  more  accountability  then, 
I  submit,  it  ought  to  be  killed.  Take  its  vital  programs  and  give 
them  over  to  a  more  responsible  agency,  which  has  the  mature 
management  team  in  place  to  handle  these  programs  in  the  best 
interests  of  the  Taxpayer. 

By  way  of  brief  background,  I  think  it  is  already  well  known  that 
I  was  here  last  year  on  August  11,  1992,  together  with  Ms.  Taylor 
and  Mr.  Bradley  Smolkin  testifying  before  this  committee  in  open 
session  that  the  RTC's  reorganization  in  1992  gutted  the  Profes- 
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sional  Liability  Program.  We  later  followed  up  with  a  detailed  53- 
page  rebuttal  statement  in  November  1992,  rebutting  each  and 
every  one  of  the  RTC's  flimsy  excuses  and  rationales  for  what  went 
down. 

We  also  note  with  some  degree  of  bittersweet  satisfaction  that, 
since  those  events,  two  independent  authorities  have  come  in  and 
substantially  vindicated  our  testimony  from  last  year.  The  GAO 
submitted  a  report  earlier  this  summer  and  the  RTC  Inspector 
General,  regardless  of  its  problems,  couldn't  ignore  the  evidence 
that  the  program  was  substantially  compromised  and  that  future 
claims  were  placed  at  risk  with  the  arbitrary  and  ill-advised  reor- 
ganization of  PLS  that  went  down  in  1992. 

We  told  you  what  was  coming,  but  I  think  the  most  eloquent  tes- 
timony this  committee  could  receive  has  just  come  from  Mr. 
Burnside.  He  didn't  tell  you  what  was  coming.  He  told  you  what 
came.  And  now  you  know  how  the  RTC  operates  and  how  they  tell 
this  committee  one  thing  and  proceed  to  do  another.  They  can  tell 
you  they  haven't  missed  a  deadline,  but  now  you  know  why  they 
can  make  that  flimsy  and  feeble  statement.  They  don't  bother  to  in- 
vestigate the  claims. 

Senator  Kerry,  you're  right  on.  There  is  an  untold  story  here  and 
we  continue  to  make  what  efforts  we  can  with  our  meager  re- 
sources to  fill  in  those  gaps.  There's  a  lot  that  ought  to  be  found 
out  about  an  organized  lobby  out  there  that's  doing  everything  in 
its  power  to  put  sticks  in  the  wheels  of  the  FDIC  and  the  RTC's 
Professional  Liability  Sections  in  their  efforts  to  recover  money  for 
Taxpayers. 

Senator  Metzenbaum  has  referred  to  a  trend  in  the  State  legisla- 
tures to  pass  statutes  which  are  going  to  water  down  the  standards 
of  liability.  That's  yet  one  more  piece  in  the  mosaic  which  has 
formed  over  the  last  year  which  allows  us  to  continue  making  the 
argument  and  raising  this  issue. 

Someone  earlier  this  morning  made  the  comment,  "judge  people's 
intent  by  the  results  of  their  actions."  I  think  that's  damn  good  ad- 
vice for  the  RTC.  Look  at  what  the  results  have  produced,  and  I 
think  that  will  tell  you  a  lot  about  their  original  intentions. 

I  also  add  by  way  of  footnote  that  I  have  had  the  honor  to  serve 
as  Mr.  Bumside's  grievance  representative  while  he  was  still  em- 
ployed at  the  RTC.  Notwithstanding  the  shabby  treatment  which 
Ms.  Taylor  and  I  have  received,  I  was  still  shocked  by  the  disgust- 
ing conduct  which  he  received  from  management  in  Dallas  in  lock- 
ing him  out,  effectively  forcing  him  out  of  the  agency  a  mere  few 
days  after  he  had  openly  cooperated  with  a  GAO  investigation,  an 
obligation  which  I  think  any  public  servant  has. 

With  respect  to  the  detailed  messages  I  have,  number  one,  retal- 
iation is  rampant.  Ms.  Taylor  is  going  to  provide  you  with  a  de- 
tailed list  of  all  the  examples  we  have  endured,  and  I  won't  belabor 
them  right  now.  I  simply  want  to  remind  you  that  when  you  hear 
that  list,  in  the  back  of  your  mind,  remember  that  every  time  man- 
agernent  retaliates  against  an  RTC  employee  Taxpayer  dollars  are 
funding  their  unacceptable  behavior. 

I  do  want  to  speak  very  briefly  on  one  type  of  retaliation,  though, 
which  this  committee,  as  a  matter  of  public  policy,  ought  to  more 
closely  scrutinize.  In  addition  to  the  laundry  list  of  reprisals  we 
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have  endured,  this  committee  is  also  aware  of  the  break-in  of  my 
computer  at  the  RTC.  It  seems  like  management  wanted  Watergate 
returned  back  to  the  headlines.  They  effectively,  without  my  con- 
sent, without  a  court  order,  without  a  search  warrant,  got  access 
to  my  WordPerfect  files,  files  which  contained  work  product  and 
thought  process,  if  you  will,  and  correspondence  which  I  had  writ- 
ten between  myself  and  Ms.  Taylor  and  a  variety  of  oversight  enti- 
ties. They  included  the  RTC  Office  of  Inspector  General  and  a  law 
enforcement  agency.  They  included  this  very  committee  and  its 
staffers.  They  included  the  General  Accounting  Office,  and  they  in- 
cluded Congresswoman  Schroeder's  office. 

All  of  those  work  products  concerned  public  policy  issues,  whis- 
tleblowing  efforts  on  our  part,  and  a  general  attempt  to  improve 
the  operation  of  the  RTC. 

Management  at  the  RTC  saw  fit  to  have  free  license  to  just  wade 
in  and  help  themselves.  I  was  always  intrigued,  whatever  the 
trumped  up  reason  was  that  they  have  given  this  committee  and 
others  for  doing  what  they  did,  why  they  never  came  to  me  and 
simply  asked  me,  "could  we  please  have  a  copy  of  the  XYZ  file  in 
your  WordPerfect  which  we  think  has  to  do  with  a  particular  sub- 
ject." That  would  have  been  too  decent  gmd  up  front. 

Instead,  they  had  to  do  it  in,  I  guess,  the  middle  of  the  night  or 
after  hours,  behind  my  back.  It  raises  issues  of  criminal  violations 
of  wire  tap  statutes  that  are  designed  to  govern  unauthorized  ac- 
cess to  computers.  It  raises  profound  constitutional  issues  and 
rights  to  privacy  which  may  have  been  violated  in  this  case. 

One  of  the  exhibits  to  the  joint  statement  which  Ms.  Taylor  and 
I  have  provided  the  committee  today  consists  of  a  detailed  memo- 
randum I  composed  last  spring  detailing  many  of  these  legal  is- 
sues. And  finally  there  are  the  public  policy  issues. 

What  does  this  say  about  Government  acting  as  a  "Big  Brother" 
with  respect  to  all  Federal  employees?  Are  we  going  to  allow  mana- 
gerial prerogative,  whatever  that  might  be,  to  be  stretched  to  allow 
any  manager  to  retaliate  against  a  given  employee  with  this  tool? 
I  think  not.  And  what  does  it  say  about  law  enforcement  agencies 
and  their  abilities  to  work  with  cooperative  witnesses? 

My  products  for  the  IG  were  stolen  by  management,  the  very  tar- 
gets of  my  concern.  This  committee  and  others  on  the  Hill  have  had 
their  relationship  with  me  interfered  with  by  the  actions  of  RTC 
management. 

I  hold  in  my  hsuid  a  memo  which  I  wrote  to  Congresswoman 
Schroeder's  office  on  March  12,  1993.  To  the  best  Ms.  Taylor  and 
I  can  determine,  that's  the  exact  day  when  my  computer  was  bro- 
ken into  by  RTC  management.  I  don't  know  whether  they  got  a 
copy  of  this  document  or  not. 

The  point  is,  they  were  traipsing  through  some  pretty  sensitive 
stuff  which  I  don't  think  they  had  a  right  to  look  at.  I  think  if  this 
conduct  is  either  sanctioned  or  unquestioned,  it  can  only  encourage 
a  grotesque  chilling  effect  on  all  public  employees. 

Message  two:  Accountability. 

The  system  is  broken  and  the  fact  that  everything  you're  about 
to  hear  from  Ms.  Taylor  could  go  down  is  quite  persuasive  with  re- 
spect to  showing  what's  wrong  right  now. 
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First  of  all,  you've  got  dysfunctional  management.  I  hope  this 
committee,  in  confirming  wnomever  becomes  uie  next  CEO  of  the 
RTC,  will  pay  close  attention  to  the  culture  of  deception  which 
lower  ranked  managers  freely  engage  in  at  present  at  the  RTC. 
They  are  spin  control  artists  in  the  truest  sense  of  the  word.  I  hope 
that  vou  will  not  be  deluded  by  their  efforts  to  backfill,  their  efforts 
to  tell  you  that  here  are  all  the  facts  and  at  the  same  time  they 
will  be  leaving  out  certain  key  elements.  Take  a  very  jaundiced 
view  to  what  they  tell  you  based  on  today's  testimony.  I  think  you 
know  why. 

The  grievance  system  at  the  RTC  is  horribly  broken.  Mr. 
Burnside  provided  you  with  an  elegant  example.  We,  too,  have  gone 
through  that  system  to  no  avail.  It  needs  to  be  junked.  It  either 
needs  to  be  replaced  with  an  ombudsman,  an  administrative  law 
judge,  or  some  true  legitimate  third  party  who  will  be  there  to  hear 
both  sides  of  the  story.  At  present,  it's  a  game  played  by  manage- 
ment for  the  benefit  of  management. 

The  OIG  has  its  own  problems.  Its  focus,  based  on  our  experi- 
ence, seems  to  be  confined  narrowly  to  only  criminal  issues  or  easy- 
to-prove  cases  involving  time  and  attendance. 

I  will  offer  Mr.  Romer  to  my  right  as  an  example  of  that  mind 
set. 

We  believe  that  the  IG  does  not  consider  its  mandate  to  include 
protection  of  whistleblowers.  Whether  that's  legally  supportable  or 
not  isn't  the  issue.  It  ought  to  be,  and  I  think  Congress  through 
its  statutory  amendments  can  change  that. 

We  also  have  been  told  by  IG  agents  that  they  can  never  even 
recommend  actions  to  agency  management  and,  if  they  could, 
there's  no  way  to  enforce  it.  Perhaps  there  are  ways  we  can  change 
that  with  some  well  placed  statutory  changes. 

With  respect  to  whistleblowers,  we  know  that  the  Merit  Systems 
Protection  Board  and  the  Office  of  Special  Counsel  jurisdictionally 
cannot  address  RTC  employee  whistleblowers.  They  are  barred  by 
statute.  We  recommend  amendments  to  cure  that.  We  also  heartily 
endorse  language  now  contained  in  the  Senate  Fimding  Bill  de- 
signed to  broaden  whistleblower  protections  to  RTC  employees.  At 
present,  those  protections  are  limited  only  to  reports  of  violations 
of  law.  They  ought  to  be  expanded  to  include  waste,  fraud,  and 
abuse  which  are  all  activities  that  cost  the  Taxpayer  billions  of  dol- 
lars, but  which  may  not  necessarily  rise  to  the  level  of  criminal  ac- 
tivity. 

I  will  conclude,  in  the  interests  of  time,  Mr.  Chairman.  Earlier, 
you  expressed  interest  in  Exhibit  6  to  our  written  statement.  We 
will  be  happy  to  take  questions  on  that  if  you  like  with  respect  to 
steering  of  legal  contracts  to  friends  and  buddies  of  legal  division 
managers. 

I  will  just  conclude  by  saying  this:  In  my  opinion,  the  members 
of  this  witness  panel  to  the  right  and  left  of  Ms.  Taylor  and  I  are 
real  American  heroes.  Unlike  us  who  came  last  year  and  for  whom 
it's  too  late  to  do  anything  about  our  retaliation,  these  people  came 
here  today  to  tell  you  their  stories.  They  came  knowing  what  hap- 
pened to  us,  in  spite  of  knowing  how  we  had  been  beaten  by  the 
RTC.  They  still  had  the  guts  to  come  here  today.  And  I  am  in  deep 
respect  of  that.  I  think  the  committee  has  well  recognized  that  fact. 
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Over  the  past  months,  people  have  asked  me,  how  do  you  keep 
going,  how  do  you  keep  trying  to  be  the  shadow  of  RTC  manage- 
ment, to  be  their  conscience  and  to  hold  them  accountable?  I  will 
tell  you,  that's  a  very  difficult  task.  But  I  have  kept  a  copy  of  this 
card  up  on  my  desk  in  my  office.  It's  a  Chinese  character,  which 
translates  roughly  with  the  following  expression:  "Crisis  is  oppor- 
tunity." 

This  agency  is  in  profound  crisis.  The  waste,  fraud,  and  mis- 
management that  you've  heard  about  today  pervades  almost  eveiy 
program  in  the  agency.  But  I  think  at  the  same  time,  if  we  look 
at  it  from  a  more  positive  angle,  it's  a  good  opportunity  for  this 
committee  and  the  new  administration's  UEO,  whomever  that  hap- 
pens to  be,  to  "take  the  bull  by  the  horns"  to  try  to  restore  account- 
ability. The  Taxpayer  and  the  American  people  require  no  less. 

The  Chairman.  Thank  you  very  much. 

Ms.  Taylor. 

TESTIMONY  OF  JACQUELINE  P.  TAYLOR,  RESOLUTION  TRUST 
CORPORATION,  ATTORNEY,  RTC  PLS  PROGRAM,  DENVER,  CO 

Ms.  Taylor.  I  want  to  thank  you,  Mr.  Chairman,  and  the  com- 
mittee for  inviting  me  here  today.  I  would  also  like  to  thank  Sen- 
ator Metzenbaum  for  his  continuing  interest,  and  Congresswoman 
Schroeder  for  hers.  All  of  you  have  stood  between  Bruce  and  I  and 
disaster,  at  the  RTC,  over  the  last  year  as  the  RTC  management 
attempted  to  get  rid  of  us. 

By  way  of  briefly  explaining  my  background,  I  have  been  a  prac- 
ticing lawyer  for  over  15  years,  both  in  Government  and  in  the  pri- 
vate sector.  I  have  been  at  the  RTC  since  August  1991,  when  I  was 
appointed  the  Denver  field  office's  Professional  Liability  Section 
chief. 

I  served  in  that  capacity  imtil  May  1992,  at  which  time  the  dis- 
astrous reorganization  of  the  Professional  Liability  Section  oc- 
curred at  the  RTC.  You  heard  eloquent  discussion  from  Mr. 
Burnside  describing  the  ultimate  results  of  that  reorganization.  His 
comments  echoed  many  of  those  that  Bruce  Pederson  and  I  made 
last  year  when  we  testified  to  you. 

When  we  testified  to  you  last  year,  when  I  was  here  last  year  in 
this  committee  room,  I  told  you  about  the  Taxpayers  losing  hun- 
dreds of  millions  of  dollars  to  waste,  fraud,  and  aouse  as  the  Pro- 
fessional Liability  Section  was  being  reorganized.  Today,  unfortu- 
nately, I  am  here  again.  And  this  time  I  am  here  to  tell  you  about 
waste,  fraud,  and  abuse  due  to  the  retaliation  against  Bruce 
Pederson  and  I  and  against  others  who  question  the  programs  and 
practices  of  the  RTC. 

RTC's  pattern  is  to  kill  the  messenger  instead  of  focusing  on  the 
problem.  We  have  heard  eloquent  testimony  from  the  people  here, 
some  of  whom  have  been  dismissed  for  questioning  RTC's  practices. 
RTC  management  has  thrown  everything  they  could  at  Bruce  and 
I  over  the  last  year  in  attempting  to  kill  us.  Like  Nero,  RTC  contin- 
ued to  fiddle  while  the  Taxpayers'  money  was  being  burned. 

The  RTC's  behavior  is  chilling.  It  chills  people  speaking  out.  It 
chills  the  Senate  committee's  ability  to  find  out  what  is  going  on 
in  the  agencies  that  Congress  has  created  and  which  are  supposed 
to  be  accountable  to  the  Taxpayers. 
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RTC  management  used  a  variety  of  tactics  against  us  and 
against  others  in  order  to  chill  our  dissent,  in  order  to  chill  our 
questions.  RTC  management  used  tactics  to  shut  us  up,  shut  us 
out,  and  shoot  us  down.  This  creates  silence. 

And  yet  some  people,  the  people  who  sit  at  this  table,  have  had 
the  courage  to  come  forward.  Like  Mr.  Pederson,  I  commend  them. 
I  implore  you  to  stop  the  abuse.  Do  not  let  happen  to  them  what 
has  happened  to  Bruce  and  to  me. 

In  an  effort  to  get  ready  for  this  testimony,  I  decided  that  some- 
times you  can  tell  what  is  going  on  by  looking  at  patterns.  The 
process  of  retaliating  against  Bruce  and  I  for  our  testimony  in- 
volves patterns.  The  retaliation  has  come  from  many  directions  and 
was  of  many  different  types.  In  the  process  of  looking  at  those  pat- 
terns, I  prepared  a  time  line  which  is  based  upon  my  notes  and  the 
documents  that  are  in  my  possession.  The  time  line  shows  what 
has  been  going  on  and  what  has  been  aimed  at  Bruce  Pederson  and 
at  me  over  the  last  year-and-a-half  since  we  testified  to  you  and 
since  the  reorganization  occurred  at  the  RTC. 

The  time  line  is  in  very  small  print.  Bruce  and  I  have  attached 
it  to  our  written  statements  to  you.  It  is  over  60  pages  long.  It  has 
over  300  entries  in  it,  and  it  is  not  all  inclusive.  It  shows  extreme 
patterns  and  multiple  versions  of  abuse  and  retaliation  aimed  at 
us.  It  is  my  opinion  that  it  was  aimed  at  us  because  we  had  the 
courage  to  step  up  and  say  what  is  going  on  at  the  RTC  and  what 
is  happening  to  the  Taxpayers'  interests. 

I  recommend  that  you  read  just  a  couple  of  pages.  I  recognize 
this  is  a  long  document.  I  mean,  it's  going  to  be  difficult  for  anyone 
to  peruse  this.  It  will  take  hours.  And  this  is  what  has  been  going 
on  just  to  Bruce  and  I.  Think  of  the  money.  Think  of  the  loss  of 
money.  Think  of  the  loss  of  morale.  Think  of  the  impetus  and  the 
impediments  that  this  behavior  throws  up  against  the  other  people 
at  the  RTC,  who  also  have  stories  to  tell. 

Some  of  the  types  of  abuse  they  have  thrown  at  us — ^There  are 
so  many  I  won't  bore  you  with  the  list.  Some  of  the  more  important 
ones  and  the  ones  that  I  think  you  will  see  the  negative  impact  on 
Bruce  and  I,  are  for  instance  when  we  were  banished  from  our 
peers  for  months  on  end.  At  one  point,  we  even  received  a  memo 
that  told  us  we  would  be  the  only  two  employees  in  the  RTC  on 
two  floors,  two  empty  floors,  of  a  large,  downtown  Denver  office 
building.  We  were  told  that  we  were  to  forward  our  telephones  to 
a  receptionist  in  another  building  because  there  would  be  no  one 
in  our  building  to  answer  our  phones  if  we  were  using  them. 

You  can  imagine  what  this  means  if  we  got  an  emergency  phone 
call.  I  swear,  we  could  have  had  a  heart  attack  in  that  building  and 
no  one  would  have  found  us  for  days.  We  were  going  to  be  the  only 
two  people  on  these  two  large  empty  office  floors  for  an  indefinite 
time. 

RTC  turned  around  and  later  rescinded  this.  But  first,  they  gave 
us  this  notice.  They  told  us  this  was  our  fate.  Then  they  turned 
aroxmd  and  they  backed  off  of  it.  It  was  like  the  hostages  where 
they  tell  you  the/re  going  to  shoot  you.  They  put  the  gun  to  your 
head.  They  click  it  and  there's  a  blank  in  it.  We  went  through  the 
feelings  of  utter  abandonment  and  ostracism  that  occurred  when 
they  told  us  that  was  our  indefinite  fate  and  we  sat  there  for  a 
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week  by  ourselves.  There  was  one  administrative  person  that 
would  come  on  occasion.  But  basically,  it  was  just  Bruce  and  I. 

Senator  Kerry.  So  you  spent  a  week  there  on  these  two  floors? 

Ms.  Taylor.  And  we  were  told  it  was  going  to  be  indefinite. 
There  was  no  time  limit  placed  on  it. 

The  Chairman.  Sort  of  solitary  confinement. 

Ms.  Taylor.  Exactly.  We  had  been  banished  all  over  Denver 
prior  to  that.  From  building  to  building,  we  were  always  the  only 
members  of  the  only  section  of  the  legal  department.  Our  section 
consisted,  at  its  maximum,  of  10  members  of  the  legal  department. 
More  often  than  not,  it  was  more  like  only  four  or  five  lawyers  that 
were  on  the  pull-back  Ust.  They  would  move  us  from  building  to 
building  to  keep  us  away  fi-om  the  rest  of  the  legal  department. 

When  we  finally  were  invited  to  return  to  our  brethren  in  the 
legal  department  after  our  little  exile  totally  by  ourselves,  it  was 
late  November  1992.  It  was  shortly  after  the  election.  Then,  they 
decided  to  physically  return  us. 

After  that,  the  problems  continued.  When  I  was  invited  back,  I 
had  a  secretary  come  up  to  me  and  tell  me 

Senator  Kerry.  When  was  it  in  November  that  you  were  moved 
back? 

Ms.  Taylor.  We  were  literally  moved  back — it's  on  the  time 
line — my  recollection  is  it  was  a  Monday,  which  I  believe  was  No- 
vember 24.  We  were  told  about  our  move  back  to  the  legal  depart- 
ment, I  believe,  it  was  the  previous  Thursday  evening.  That  was 
the  week  of  Thanksgiving,  by  the  way. 

The  Chairman.  And  the  national  election  had  just  happened? 

Ms.  Taylor.  It  had  just  happened,  that's  correct.  And  we  had 
just  turned  in  our  testimony  to  this  committee. 

When  we  were  returned  to  the  arms  of  the  legal  department,  I 
was  told  by  at  least  one  clerical  worker,  a  secretary  in  the  office, 
that  she  had  been  approached  by  management  and  asked  to  keep 
track  of  my  comings  and  goings.  In  other  words,  I  was  being  sub- 
jected to  physical  surveillance. 

She  said,  no.  She  said  she  didn't  think  that  was  right.  But  she 
wanted  me  to  know  because  there  would  be  others  that  probably 
had  said  yes. 

Our  privacy  was  invaded  in  multiple  forms.  I  was  told  by  others 
in  the  legal  department  that  our  telephone  calls  during  this  entire 
period,  to  and  ft"om  us,  to  the  extent  that  they  could  be  tracked, 
the  numbers  were  monitored — and  I  am  not  aware  of  the  computer 
system.  I  know  that  our  outgoing  phone  calls  are  all  tracked.  Ap- 
parently there  is  some  mechanism  for  tracking  incoming  phone 
calls  also.  Nonetheless,  I  was  told  that  this  tracking  system  was  in 
place  and  that  they  were  watching  very  closely  to  see  who  Mr. 
Pederson  and  I  were  talking  to,  to  see  who  our  friends  and  support- 
ers were,  and  who  we  were  in  contact  with. 

Our  mail  was  tampered  with.  I  doubt  that  there  was  a  single 
piece  of  mail  that  we  received  over  that  entire  period  of  time  that 
had  not  been  opened  and  routed  to  others  prior  to  us  even  knowing 
that  it  existed. 

I  had  an  EEO  claim  filed  against  this  agency  and  the  very  man- 
agement that  I  was  complaining  about  was  reviewing  my  mail. 
They  had  admitted  it  in  front  of  other  people. 
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One  of  the  procedural  things  that  occurred  during  this  period  of 
time  was  that  I  had  to  appeal  my  EEO  action  within  a  specific  pe- 
riod of  time  from  the  time  I  received  notice  by  mail.  RTC  managers 
took  my  EEO  mail  and  passed  it  to  manager  after  manager.  The 
notice  was  ultimately  found  in  another  manager's  office,  on  his 
desk,  opened  and  reviewed.  The  secretary  who  gave  me  that  mail 
was  transferred  out  of  the  Professional  Liability  Section  imme- 
diately upon  them  finding  out  that  she  had  done  this  and  after  I 
had  just  gone  to  the  OIG.  She  resigned  in  disgust  from  the  RTC. 

There  are  multiple  other  employees  who  have  been  retaliated 
against  for  assisting,  cooperating,  or  being  seen  with  Bruce 
Pederson  or  with  me.  It's  guilt  by  association  when  it  comes  to 
Bruce  and  Jackie.  We  have  had  friends  in  professional  positions  in 
other  departments,  as  well  as  in  the  legal  department,  threatened 
with  their  jobs  for  being  seen  with  us.  One  person  was  told  that 
he  was  associating  with  the  enemy  and  when  you  lay  down  with 
dogs  you  get  up  with  fleas.  And  he  was  talking  about  me,  the  per- 
son that  made  that  comment.  I  was  the  dog  and  the  other  man  was 
going  to  get  the  fleas. 

We  have  been  bogged  down  in  interminable  grievance  processes, 
which  is  grievance  by  surprise.  The  grievance  procedures  at  the 
RTC  are  very  unclear  at  best  and  they  do  not  give  any  kind  of  pro- 
cedural protections. 

The  RTC  has  had  a  history  in  its  grievance  process  of  stalling 
and  stalling  and  failing  to  discuss  anything  with  us.  Then  RTC 
turns  around  and  imposes  impossible  deadlines  on  us.  Deadlines 
that  take  away  any  rights  we  would  have  or  any  remedies  of  re- 
dress we  would  have  from  the  process. 

My  EEO  claim  includes  the  fact  that  when  I  was  the  PLS  section 
chief  under  John  Beaty,  I  was  one  of  seven,  I  believe,  women  man- 
agers. After  the  1992  reorganization,  I  filed  an  EEO  complaint 
based  on  the  fact  that  only  one  female  manager  remained  in  the 
Professional  Liability  Section.  The  RTC  management  has  resisted 
throughout  all  of  this,  the  attempts  by  the  EEO  office  to  investigate 
this  claim  and  my  attempts  to  seek  information  related  to  it. 

In  one  instance,  right  after  the  presidential  election  when  I  had 
just  returned  to  the  legal  department,  I  asked  the  administrative 
unit,  in  writing,  multiple  times,  to  provide  me  with  time  and  at- 
tendance reports  from  May  through  November  so  that  I  could  dem- 
onstrate to  the  EEO  how  much  time  I  had  been  forced  to  take  off 
to  pursue  the  EEO  claim,  I  also  wanted  a  copy  of  my  current  job 
description. 

RTC  told  me,  no.  They  were  much  too  busy  to  give  me  what  I 
had  asked  for.  They  would  not  even  give  me  a  deadline  as  to  when 
I  could  get  this  information.  I  told  the  EEO  office  this.  When  EEO 
asked  for  the  same  information,  RTC  management  told  the  EEO  of- 
fice the  same  thing  and  refused  to  give  them  the  information. 

The  thing  that  was  very  interesting  is  that  during  this  very  same 
period  of  time — Bruce  Pederson  and  I  worked  very  late  on  many 
nights.  During  this  time,  that  same  administrative  legal  depart- 
ment office  was  so  busy  shredding  documents  and  taking  out  bag 
after  bag  of  shredded  documents  in  the  evenings  and  on  weekends, 
that  they  didn't  have  time  to  respond  to  my  or  the  EEO  investiga- 
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tors'  requests  for  information.  I  don't  know  what  was  in  those  docu- 
ments they  were  shredding. 

Senator  Kerry.  When  did — ^the  shredding,  I  gather,  took  place 
right  after 

Ms.  Taylor.  It  took  place  over  the  course  of  a  number  of  weeks. 
It  started — I  don't  know  when  it  started  because  we  were  in  an- 
other building.  But  when  we  were  moved  back  to  the  legal  depart- 
ment in  November,  that  week  of  Thanksgiving,  it  was  ongoing.  And 
it  continued  through  December. 

Senator  Kerry.  For  the  2-week  period  or  so  after  the  election? 

Ms.  Taylor.  Yes,  until  late  December  or  early  January. 

Senator  Kerry.  Was  this  a  regular  practice  down  there? 

Ms.  Taylor.  I  had  never  observed  it.  I  don't  know.  I  am  not  a 
member  of  the  administrative  unit.  But  it  seemed  excessive  and  it 
was  happening  a  lot  in  the  evenings  and  on  weekends. 

Mr.  Pederson.  If  I  could  just  add.  Senator  Kerry,  it  came  to  our 
attention  largely  because  when  we  came  back  to  the  main  building, 
management  located  me  in  an  office  that  had  been  previously  used 
to  store  cardboard  boxes.  Thev  kindly  took  the  boxes  out,  then  sub- 
stituted me.  This  office  was  located  right  across  the  hallway  from 
the  shredder  room,  which  also  had  a  Xerox  machine.  I  had  occasion 
to  personally  witness  high  volumes  of  shredding  going  on  at  all 
times  of  the  day  and  on  those  days  when  Jackie  and  I  would  be 
staying  late  at  work,  doing  oversight  work,  if  you  will,  doing  the 
IG's  work  for  them.  I  would  witness  these  administrative  employ- 
ees carrying  in  large  handfiils  of  documents  and  carrying  out  large 
bags  of  trasn. 

Senator  Kerry.  This  is  one  of  those  things  hanging  out  there.  I 
mean,  offices  all  over  the  Government  shred  on  a  daily  basis,  cor- 
rect? 

Ms.  Taylor.  Yes,  they  do. 

Senator  Kerry.  Was  there  daily  shredding  going  on? 

Ms.  Taylor.  There  is  daily  shredding  going  on. 

Because  of  the  volume  of  shredding  that  Mr.  Pederson  and  I  ob- 
served on  the  evenings  and  weekends  at  the  offices  of  the  Denver 
RTC,  the  legal  department,  we  continued  to  watch  for  a  period  of 
time,  at  least  I  did,  and  I  believe  Bruce  did  also,  afterwards.  And 
the  volume  at  a  certain  point  decreased. 

There  is  certainly — in  the  legal  department  you  do  shred  docu- 
ments. This  was  an  unusual  amount  of  document  shredding  going 
on. 

Senator  Kerry.  Are  you  saying  to  us  that  you  watched  this  be- 
cause you  were  particularly  struck  by  the  level? 

Ms.  Taylor.  Yes.  There  are  manv  fine  employees  in  the  RTC  and 
many  of  them  work  long  hours  or  overtime.  There  are  other  em- 
ployees in  the  RTC  that  do  not  put  in  more  than  their  duty  hours. 
This  excessive  overtime  to  shred  large  numbers  of  documents  was 
unusual.  The  people  who  were  doing  the  shredding  were  not  accus- 
tomed to  being  in  the  offices  that  Tate.  Mr.  Pederson  and  I  know 
this  because  we  have  always  stayed  very  late. 

It  was  my  practice  to  stay  at  the  office  working  until  8  or  9 
o'clock  at  night  on  many  nights.  So  it  struck  me  as  strange  that 
these  people  were  staying  as  late  as  they  were. 

Senator  Kerry.  Was  there  any  weekend  shredding? 
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Ms.  Taylor.  The  way  I  found  out  about  the  weekend  shredding 
is  that  on  occasion  Bruce  and  I  were  there.  But  I  also  was  told 
about  it  by  other  lawyers  within  the  RTC  legal  department  in  Den- 
ver. These  other  lawyers  also  thought  it  unusual  that  these  admin- 
istrative people  were  staying  around  on  weekends  shredding  docu- 
ments. I  mean,  this  was  like  constant,  I'm  told,  shredding  of  docu- 
ments. 

The  Chairman.  Mr.  Koszola,  you  looked  to  me  as  if  you  wanted 
to  maybe  say  something  at  that  point. 

Mr.  Koszola.  Not  at  that  point.  But  the  other  witnesses,  what 
they've  said  so  far  about  the  time  and  attendance  subpoenas,  the 
investigations,  I  know  first  hand  about  the  time  and  attendance  in- 
vestigations. They  tried  to  stop  me  from  serving  a  grand  jury  sub- 
poena that  was  on  RTC  personnel.  They  wouldn't  give  the  docu- 
ments to  the  RTC  OIG  and  get  a  grand  jury  subpoena.  When  the 
RTC  found  out  that  they  had  a  grand  jury  subpoena,  they  said  it 
was  too  embarrassing  and  attempted  to  stop  me  from  serving  it. 
But  I  had  already  served  it. 

The  Chairman.  Did  you  witness  any  shredding  of  the  kind  she's 
talking  about? 

Mr.  Koszola.  Oh,  yes.  There  was  shredding  going  on  when  I  was 
at  RTC  headquarters  regarding  Grerald  Jacobs.  He  was  already 
cleared  on  an  investigation,  you  know,  maybe  a  week  or  10  days 
earlier.  But  they  were  still  investigating  him  supposedly  and  shred- 
ding documents  before  I  got  there.  That's  what  I  was  told  by  the 
managers  there. 

The  Chairman.  Did  any  of  the  rest  of  you  run  into  a  burst  of 
shredding  activity  of  the  kind  that  Ms.  Taylor  has  just  talked  about 
that  would  have  occurred  late  last  year? 

Mr.  Koszola.  There  were  documents  that  I  know  were  missing 
on  sales.  They'd  sell  an  asset  and  a  sale  could  have  taken  place  a 
month  or  two  ago  and  the  documents  would  be  gone  or  there  would 
be  no  documentation.  They  were  supposedly  shredded. 

The  Chairman.  I  want  to  get  to  our  last  witness,  so  Ms.  Taylor 
are  you  nearly  finished  so  we  can  get  Mr.  Waechter  here? 

Mr.  Pederson.  Mr.  Chairman,  I  just  wanted  to  completely  an- 
swer Senator  Kerry's  question. 

The  other  quality  about  these  documents  which  attracted  my  at- 
tention to  the  shredding  was  not  only  the  volume  but  the  fact  that 
they  appeared  to  be  originals.  One  could  see  in  the  trash  multicol- 
ored types  of  paper  that  suggested  that  entire  forms  with  built-in 
carbon  type  capabilities  were  being  shredded.  And  so  after  the  vol- 
ume became  apparent  to  me,  I  then  poked  around  in  the  trash  and 
that's  what  came  to  my  attention. 

Senator  Kerry.  You  were  actually  so  struck  by  the  volume  that 
you  poked  around  in  the  trash  it  was  producing? 

Mr.  Pederson.  That's  correct. 

Ms.  Taylor.  They're  in  these  plastic  bags.  They  bag  up  the 
shredded  documents  in  transparent  plastic  bags.  You  can  see 
through  the  bags  what  has  been  shredded.  It's  obvious.  We  talked 
about  it,  in  fact. 

We  were  so  concerned  about  it  that  I  wrote — I  have  documentary 
evidence  at  about  that  time,  where  I  wrote  to  the  EEO  office  say- 
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ing:  **I  can  understand  why  they  won't  give  me  my  information, 
they're  too  busy  shredding  documents." 

And  in  the  March  12  memo  to  Congresswoman  Schroeder's  office 
that  Mr.  Pederson  has  discussed,  we  again  raised  the  issue  of 
shredding  of  documents  at  the  RTC  office.  It  struck  us  as  very  un- 
usual. I,  myself,  and  everybody  else  there,  if  you're  in  a  sensitive 
position,  occasionally  shred  documents,  but  this  was  unusual. 

There  were  many  other  types  of  retaliation,  such  as  geographical 
relocations.  You're  well  aware  of  these,  since  this  committee  has 
tried  to  help  us  in  that  matter.  We  were  demoted  while  the  very 
people  that  were  harassing  us  were  promoted,  given  large  bonuses, 
and  were  subjected  to  all  sorts  of  praise.  They  were  encouraged  by 
these  rewards. 

I  mean,  the  message  that  the  unrestrained  retaliation  sent  to  the 
rank  and  file  is  that  these  RTC  managers  were  doing  right  by 
harassing  Bruce  and  Jackie. 

One  of  the  more  difficult  ones  for  me  to  withstand  has  been  the 
slander  that  has  been  thrown  at  me  by  members  of  RTC  manage- 
ment. I  hear  from  people  in  Washingfton,  DC,  and  other  parts  of  the 
country,  about  outrageous  statements  made  concerning  Bruce 
Pederson  and  me.  One  of  the  ones  that  upset  me  most  of  all  was 
made  shortly  before  I  decided  I  was  going  to  take  a  2-month  unpaid 
leave  of  absence  from  the  RTC  because  I  was  just  exhausted.  The 
press  office  of  the  RTC  told  a  national  reporter  that:  "He  should  go 
talk  to  Mr.  Pederson  because  he  thinks  he's  Gandhi." 

A  comment  that  Mr.  Pederson  had  made  at  the  Cavallo  Award 
presentation  was  that  he  admired  Mahatma  Gandhi's  mechanisms. 
He  admired  the  nonviolent  ways  that  Gandhi  approached  public 
dissent  and  questioning  of  improper  practices.  The  press  office  ap- 
parently felt  that  this  was  sufficient  basis  to  make  what  I  consider 
to  be  a  very  slanderous  comment  to  the  press  about  Mr.  Pederson. 

I  could  go  on  and  on  and  on,  but  I  won't  bore  you  with  the  rest. 

The  Chairman.  We'll  put  it  in  the  record.  I  want  to  read  it  all. 

Ms.  Taylor.  The  time  line  is  in  the  record.  And,  like  I  say,  it's 
not  all  inclusive.  I  just  want  to  beg  the  committee  to  help  somehow, 
either  in  the  confirmation  process  of  Mr.  Tate  or  in  the  drafting  of 
legislation,  or  in  any  way  they  can,  to  halt  such  retaliatory  prac- 
tices. Please,  please,  do  not  let  them  do  this  to  the  rest  of  the  em- 
ployees at  the  RTC.  The  committee's  work  will  be  so  hard  if  this 
continues  to  go  on  in  Government.  There  should  be  zero  tolerance 
for  this  behavior. 

Also,  I  really  would  prefer  not  to  have  to  come  back  here  again 
next  year  to  testify.  It's  been  a  long  and  debilitating  process  and 
I  hope  that  somehow  we  can  correct  these  problems  so  this  doesn't 
have  to  happen  again. 

Senator  Kerry.  We'll  just  put  you  all  in  charge  of  the  RTC. 

Ms.  Taylor.  Thank  you. 

The  Chairman.  Mr.  Waechter,  you're  last  but  by  no  means  least. 
We'd  like  to  hear  from  you  now. 
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TESTIMONY  OF  JOHN  WAECHTER,  RESOLUTION  TRUST  COR- 
PORATION,  COMPUTER  SERVICES  SPECIALIST,  DENVER,  CO 

Mr.  Waechter.  Thank  you,  Mr.  Riegle,  and  your  committee,  for 
providing  me  this  opportunity  to  testify  here  before  you  today.  My 
name  is  John  Waechter. 

As  Bruce  Pederson  stated,  I  am  the  systems  administrator  in 
what  has  been  called  the  Computer  Gate  scandal. 

I  worked  for  the  RTC  information  service  unit  at  the  Denver  field 
office.  For  almost  3  years,  I  have  been  a  devoted  and  highly  recog- 
nized employee  of  the  RTC.  I  stand  before  you  today  to  tell  you 
about  the  Computer  Gate  incident  and  the  actions  taken  against 
me. 

My  parents  brought  me  up  to  tell  the  truth  and  to  accept  the  con- 
sequences. In  this  Computer  Gate  situation,  I  asked  myself,  why 
am  I  getting  fried  for  telling  the  truth?  Is  it  guilt  by  association? 
All  I  had  done  was  blown  the  whistle  on  an  ethical  issue.  I  had 
been  cleared  of  all  wrongdoing  by  the  Denver  Inspector  General's 
office,  although  I  have  not  received  any  paperwork  on  this. 

This  nightmare  started  March  12,  1993,  over  6  months  ago.  I 
was  called  into  the  office  of  the  Denver  legal  assistant  general 
counsel,  Barbara  Shangraw.  She  informed  me  she  was  being  di- 
rected by  someone  in  the  Washington,  DC,  RTC  office  to  retrieve 
the  files  of  counsel,  Bruce  Pederson. 

I  trusted  Barbara  Shangraw's  knowledge  of  professional  ethics 
and  morals,  not  only  because  of  her  senior  level  position  but  be- 
cause I  assumed  she  was  a  competent  lawyer.  I  was  wrong. 

I  was  shocked  by  this  request,  given  the  fact  that  I  knew  Bruce 
and  Barbara  were  involved  in  a  conflict.  I  requested  an  electronic 
mail  message  fi'om  Barbara  Shangraw  before  I  would  fulfill  her  re- 
quest. 

After  I  received  her  electronic  mail  request,  I  proceeded  to  copy 
all  of  the  personal  files  of  Bruce  Pederson  into  Barbara  Shangraw's 
veiy  own  directory.  After  all  the  files  were  copied,  I  began  to  feel 
as  if  I  had  just  violated  the  privacy  of  an  individual's  rights. 

The  Chairman.  Just  take  your  time.  I  appreciate  the  fact  that 
you  are  here  to  tell  us  this  and  it's  important.  Take  your  time. 

Mr.  Waechter.  I  left  the  offiice  for  the  day  and  thought  about  the 
situation  on  my  long  drive  home.  I  mentioned  the  story  to  my  wife 
who,  just  as  I,  felt  this  was  an  invasion  of  someone's  rights.  My 
wife  advised  me  to  talk  to  someone  at  work  on  this  matter. 

I  spoke  with  Jackie  Taylor,  another  counsel  of  the  Denver  legal 
department,  about  this  situation.  She  advised  me  to  immediately 
report  this  incident  to  the  Inspector  Greneral's  office  in  Denver.  The 
situation  was  reported  to  the  IG  and,  from  that  time  on,  my  life 
and  my  job  have  gone  bitterly  to  hell. 

Retaliation  started  almost  immediately  after  someone  had  leaked 
the  investigation  to  Barbara  Shangraw.  I  have  been  receiving  and 
continue  to  receive  verbal  harassment,  removal  of  job  duties  and 
special  tasks,  false  accusations,  denial  of  overtime,  and  loss  of 
training,  and  I  fear  my  livelihood  is  in  jeopardy.  I  have  been  retali- 
ated against  by  management  for  my  actions.  My  question  is,  why? 
I  do  not  know. 
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In  closing,  my  image  of  the  RTC  has  been  shattered  like  glass. 
I  am  asking  you  for  your  help  to  pick  up  these  pieces  and  try  to 
put  them  back  together  again  as  best  as  we  can  possibly  do. 

Finally,  I  would  like  to  say  I  am  sorry  for  not  being  able  to  stand 
up  and  say  no  to  something  that  I  believed  was  wrong,  something 
that  was  an  act  of  terrorism  to  Bruce,  of  personal  terrorism,  to 
Bruce  Pederson.  Again,  I  stress  I  believed  in  Barbara  Shangraw's 
professional  ethics  and  morals  and  her  position  that  she  was  cor- 
rect in  instructing  me  on  what  to  do. 

The  Chairman.  Let  me  just  tell  you,  I  appreciate  your  courage 
in  coming  and  saying  it  today.  The  fact  that  you've  said  it  today, 
I  think,  says  everything  that  needs  to  be  said.  You've  said  it  in  a 
fashion  that  makes  it  clear  how  you  feel.  I  appreciate  your  coming 
forward.  So  that  is  an  act  of  courage.  You  should  feel  good  about 
that  and  good  about  yourself  And  we  feel  good  about  your  being 
here. 

Senator  Metzenbaum.  Mr.  Chairman,  I  feel  pretty  bad  that  our 
Government — damn  it,  this  is  horrible  for  these  people  to  have  to 
come  before  us  here  and  speak  out  this  way.  Where  the  hell  is  the 
RTC?  What  are  they  doing?  What  is  the  Secretary  of  the  Treasury 
and  the  Assistant  Secretary  of  the  Treasury  doing?  They  have  been 
in  charge  of  this  thing  for  months  and  all  they  do  is  nothing,  as 
far  as  this  is  concerned.  This  is  one  of  the  most  embarrassing  mo- 
ments that  I  have  experienced  since  I  have  been  in  Government, 
when  people  have  to  come  here  and  talk  out  about  how  they  have 
been  treated  on  their  iob. 

I  just  think  this  is  norrible.  And  I  demand  that  our  Government 
who,  not  some  months  from  now,  not  some  weeks  from  now,  but 
now  should  clean  house  with  some  of  these  people  who  have  come 
down  so  hard  on  these  decent  people. 

Senator  Kerry.  Let  me  ask  you  a  question,  John,  if  I  can.  Just 
tell  me  a  little  about  yourself.  What's  your  background? 

Mr.  Waechter,  My  backgpround  is  almost  11  years  in  the  com- 
puter industry.  I  had  to  drop  out  of  college  because  both  of  my  par- 
ents had  passed  away  and  I  could  not  afford  to  finance  myself.  I 
took  an  entry  level  job  in  hopes  that  I  would  strive  to  make  ends 
meet  and  to  keep  moving  on. 

I  have  never  been  subjected  to  such  nonsense  before  in  my  life. 
I  just  can't  understand  why  this  takes  place  and  there  is  no  protec- 
tion for  us.  As  Bruce  had  stated,  the  whistleblower  act  does  not  do 
anything  for  RTC.  I  was  informed  after  I  had  spoken  to  the  IG  that 
this  was  the  case. 

Senator  Kerry.  Let  me  just  say  to  you,  I  share  Senator  Metzen- 
baum's  feelings.  For  somebody  who  wants  to  make  the  system  work 
and  somebody  who  has  11  years  of  experience  and  tries  to  abide 
by  the  rules,  to  have  to  come  before  a  Senate  committee  and  drag 
out  of  your  guts  a  public  apology  to  another  employee  for  some- 
thing that  you  knew  and  felt  was  wrong  at  the  time 

The  Chairman.  And  had  been  ordered  to  do. 

Senator  Kerry.  — and  had  been  ordered  to  do,  is  embarrassing 
and  disgraceful  for  the  Grovernment. 

Yet  you  folks  are  up  here  in  agony  while  the  folks  who  are  perse- 
cuting you,  literally,  are  being  promoted  and  nmning  around  with- 
out any  retaliation. 


77 

Now  I  don't  know  how  others  feel,  but  I  think  they're  the  folks 
who  ought  to  be  fired. 

Mr.  Waechter.  Absolutely. 

Senator  Kerry.  Something  is  wrong  here.  I  understand  that  now 
they  are  not,  but  the  accountability  process,  something  is  askew 
here.  Even  if  there  was  a  legitimacy,  let's  say,  to  some  gripe  they 
had  about  your  performance  or  your  work  product  or  maybe  there 
was,  you  know,  even  if  there  were,  this  is  not  the  way  you  go  about 
the  process  of  resolving  it  in  any  normal  management  structure. 

Mr.  Waechter.  And  unfortunately,  I  have  been  removed  from 
my  job  that  I  did  like.  I  enjoyed  working  with  the  legal  department. 

Senator  Kerry.  What  was  the  reason  they  gave  you  for  removing 
you? 

Mr.  Waechter.  Because  Barbara  Shangraw  had  started  to  make 
false  accusations  and  called  Mr.  Del  Arnold.  I  am  not  sure  of  his 
title.  And  said,  he  is  a  security  risk  for  the  legal  department.  I 
want  him  out  now. 

Senator  Kerry.  Now  the  legal  department  gave  a  rationale,  ap- 
parently, of  supposed  probable  cause  for  the  intrusion  into  your 
computer.  Is  that  correct? 

Mr.  Pederson.  That's  correct.  Senator,  although  the  rationale 
seems  to  change.  Every  time  one  gets  shot  down,  they  come  up 
with  a  new  one. 

Senator  Kerry.  The  original  rationale  for  the  intrusion  was  that 
you  supposedly  had  done  something — ^personal  use  or  something.  Is 
that  correct? 

Mr.  Pederson.  The  original  rationale  was  that  a  hard  copy  of  an 
E-Mail  I  had  written  was  found  lying  around  on  a  printer.  That  E- 
Mail  contained  some  critical  comments,  my  personal  opinion  about 
then  CEO  Casey's  representations  to  Congress  about  how  quickly 
he  could  shut  down  RTC.  Attached  to  that  E-Mail  and  referenced 
on  there  was  a  copy  of  an  article  reporting  that  testimony  by  Mr. 
Casey. 

As  I  was  then  told  by  Ms.  Shangraw,  she  believed  that  this  E- 
Mail,  this  hard  copy,  somehow  raised  issues  of  my  loyalty  or  per- 
formance as  an  employee  which  then  entitled  her  under  this  vague 
notion  of  managerial  prerogative  to  suddenly  copy  each  and  every 
one  of  my  WordPerfect  files. 

The  simple  answer  would  have  been  to  just  come  to  me  and  say, 
"Hey,  I  understand  you  wrote  this,  did  you?"  I  would  have  said, 
"Yes,  and  if  you  would  like  a  copy  I'll  print  one  out  for  you." 

Ms.  Taylor.  I  would  like  to  add  also  that  the  E-Mail  attached 
congressional  testimony.  The  management  of  the  RTC  legal  depart- 
ment, Ms.  Shangraw,  as  well  as  others,  fairly  regularly  send 
around  that  same  kind  of  testimony  attached  to  E-Mail  and  hard 
copy  memos  and  things.  And  so,  if  it's  not  a  personal  use  of  RTC 
computers  to  inform  employees  of  congressional  testimony  by  the 
management  of  RTC,  I  don't  imderstand  how  it's  a  personal  use  for 
Mr.  Pederson.  We  were  talking  about  RTC  issues  with  RTC  em- 
ployees. 

Mr.  Waechter.  And  why  is  the  assistant  general  counsel  worried 
about  personal  files?  That  was  the  second  excuse  given,  that  he 
had  personal  files  in  his  directory.  That's  my  job.  That's  my  job  to 
clean  up  the  network,  not  hers.  She  could  tell  me  that  there  is  per- 
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sonal  files  on  the  network  and  I  could  go  ahead  and  verify  that  and 
pass  it  on  to  management.  But  it's  not  her  responsibility.  That's  an 
outright  lie.  It's  a  way  to  go  around  people  to  make  up  an  excuse 
to  pinpoint  them  and  try  and  remove  them  to  just  retaliate. 

Senator  Kerry.  I  think  it's  very  obvious  when  you  have  people 
geographically  relocated  and  all  the  other  things  your  time  line 
shows.  There  s  not  much  mystery  as  to  what  was  going  on, 

I  think  the  saddest  part  of  it  is  that  the  motivations  were  not 
somehow  to  prevent  the  RTC  from  doing  what  it's  supposed  to  do. 
Your  motivations,  all  of  you,  were  to  get  the  job  done  better.  And 
what's  so  remarkable  about  this  is  that  those  who  seemed  to  favor 
the  inefficiency  and  incompetence  and  the  waste  have  stood  in  your 
way. 

This  is  not  a  management  team  that  has  set  up  a  structure  that 
is  seeking  constructive  criticism  or  better  ways  of  making  this 
work.  And  that  is  so  disturbing  it's  mind  boggling. 

The  Chairman.  Senator  Kerry,  if  you  will  yield  at  that  point,  it's 
even  worse  than  that.  And  I  think  Mr.  Burnside  has  underscored 
this  in  sort  of  a  different  way.  It's  too  purposeful  to  be  just  gross 
incompetence.  It's  just  too  purposeful  and  too  focused. 

The  fact  that  cases  were  being  tanked  and  investigative  efforts 
were  being  stymied  by  professional  liability  attorneys  who  were 
really  doing  their  work,  that  conveys  an  intent  and  a  purpose  that's 
very  specific  and  very  clear.  We'd  have  to  be  fools  not  to  see  it. 
That,  to  me,  is  as  disturbing — I  mean,  everything  I've  heard  is  dis- 
turbing. But  that  falls  into  a  different  category,  because  that  has 
to  do  with  essentially  stealing  money  from  the  public  or  allowing 
somebody  else  to  get  away  with  it. 

You  know,  just  my  own  view  is  I  have  confidence  and  faith  in 
this  new  President.  I  think  if  he  were  sitting  here  today.  President 
Clinton,  he  would  be  as  appalled  as  we  are.  No  question.  He  would 
be  as  offended  and  outraged  as  the  three  of  us  are  offended  and 
outraged.  So  I  have  every  confidence  that  he  would  feel  as  we  feel 
in  terms  of  not  wanting  to  tolerate  that  and  getting  to  the  bottom 
of  it. 

So  we  want  to  take  what  you've  given  us.  I'm  in  the  middle  of 
your  comment,  so  I'll  withhold 

Senator  Kerry.  No,  no,  no.  All  I  wanted  to  add  to  that  is,  Mr. 
Chairman,  that  at  the  outset  of  this  hearing  I  said  that  one  of  the 
problems  is  that  I'jn  not  sure  that  a  lot  of  folks  have  the  full  view, 
at  the  higher  level,  of  what  has  been  happening  over  here.  I  am 
confident,  obviously,  that  the  President  doesn't.  I  don't  know 
whether  the  secretary  does  or  not.  I  suspect  also  doesn't.  But  you 
told  us  today  and  have  given  life  to  what  I  said  at  the  outset  of 
this  hearing  that  we  wanted  to  understand,  which  is  what  really 
are  the  depths  of  the  problem  here. 

Now,  we've  been  receiving  information  here  in  Congress  that  we 
shouldn't  extend  the  statute  or  there's  no  need  for  review  because 
deadlines  have  been  met,  because  sufficient  reviews  have  been  con- 
ducted. And  so,  indeed.  Secretary  Altman,  the  interim  CEO  of  the 
RTC,  can  write  a  letter  to  Congressman  Stark  regarding  his  legis- 
lation to  extend  limitations  and  he  says  in  it  that  the  RTC  has 
been  increasing  PLS  staff  to  meet  the  demands  of  its  workload.  I 
see  you  smiling  when  you  hear  that. 
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The  Secretary  of  the  Treasury,  in  his  capacity  of  the  thrifts,  has 
further  committed  to  review  and  recommend  improvements  in  the 
organization  and  the  plan  recently  announced,  et  cetera,  et  cetera. 
Consequently,  the  RTC  has  no  need  at  this  time  either  to  revisit 
"closed  claims"  arising  from  institutions  in  which  the  limitations 
period  has  expired,  or  to  extend  the  limitations  period  prospec- 
tively, as  the  RTC  will  continue  to  meet  all  upcoming  deadlines. 

What  you  have  said,  Mr.  Bumside,  and  others  have  said,  is  that 
is  totally — ^that  is  a  conclusion  based  on  totally  false  input.  Is  that 
accurate? 

I  see  all  heads  nodding. 

In  point  of  fact,  the  deadlines  aren't  really  met,  the  information 
is  not  real,  the  reviews  are  not  ftill;^  conducted,  and  the  claims  are 
closed  when  in  fact  they  aren't  sufficiently  investigated.  Therefore, 
we  cannot  trust  the  input  to  that  judgment.  Is  that  accurate? 

Mr,  Pederson.  Senator  Kerry,  I  agree.  And  if  I  could  just  add 
to  demonstrate  the  spin  control  which  this  committee  is  experienc- 
ing. On  March  30,  1993,  Acting  General  Counsel,  Richard  T. 
Aboussie,  testified  over  on  the  House  side  before  the  House  Bank- 
ing Subcommittee  with  RTC  oversight.  In  the  question  and  answer 
period  which  followed  his  statement,  he  made  two  interesting  state- 
ments. One  is  that  they  are  having  terrible  difficulties  attracting 
and  recruiting  skilled,  experienced  PLS  attorneys.  Things  have  got- 
ten so  bad  that  they  nave  been  forced  to  go  back  to  the  FDIC  and 
beg  them  for  warm  bodies  which  the  FDIC  promptly  refused  to  do 
because  they  are  busy  enough,  thank  you  very  much.  He  then  also 
went  on  to  make  a  big  point  about  how  heavily  used  subpoenas  are 
in  the  legal  division's  prosecution  of  professional  liability  cases. 

How  can  he  make  those  statements  and  Mr.  Altman  write  that 
kind  of  letter?  Someone  is  not  coming  clean. 

Senator  Metzenbaum.  Isn't  it  a  fact  that  Bill  Roelle  and  Lamar 
Kellv  who  have  been  running  the  RTC  since  its  inception  are  still 
in  place  and  still  running  the  RTC? 

Mr.  Henderson.  That  is  correct. 

Ms.  Taylor.  The  management  at  the  RTC,  for  the  most  extent, 
is  the  exact  same  management  that  was  in  place  when  Mr. 
Pederson  and  I  came  here  a  year-plus  ago  to  tell  you  what  would 
happen  to  the  Professional  Liability  Section  £ind  tell  you  what  had 
already  happened  in  the  reorganization.  They're  the  very  same  peo- 
ple in  place.  The  only  difference  is  that  we  now  have  the  Clinton 
administration  with  some  Treasury  oversight  that  has  some  people 
that  he  appointed.  But  the  RTC  itself  is  the  same. 

Senator  Metzenbaum.  Mr.  Chairman,  that's  the  reason  for  my 
outburst  of  dismay  that  the  present  administration  has  not  taken 
hold  of  this  agency.  There  is  an  acting  head,  Mr.  Altman,  but  the 
fact  is  that  Mr.  Roelle  and  Mr.  Kelly  are  still  running  it  just  the 
same  way  it  was  before  and  that's  the  reason  these  people  have 
this  continued  sense  of  frustration. 

Ms.  Taylor.  You  can  see  that  the  problems  at  the  RTC  are 
rampant  and  widespread.  I  don't  know.  The  Treasury  officials  have 
been  good  to  Mr.  Pederson  and  I  in  terms  of  meeting  with  us  to 
hear  some  of  our  concerns  and  keeping  a  continuing  dialog.  But 
they  are  very  few  in  number  and  the  RTC  has  many,  many  prob- 
lems and  many,  many  locations.  As  a  consequence,  I  think  it  has 
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been  very  difficult  to  get  their  arms  around  the  bad  behavior  of 
management. 

And,  like  this  committee,  they  hear  those  same  stories.  Whether 
they're  true  or  not,  it's  my  opinion,  that  many  of  the  stories  that 
you  hear  and  they  hear  are  untrue  when  they  come  from  the  man- 
agement of  the  RTC.  The  stories  of  the  management  of  the  RTC 
and  how  well  they  are  behaving  is  similar  to  the  investigations  of 
the  PLS. 

Senator  Kerry.  Based  on  the  GAO  report  alone,  but  coupled  with 
the  corroboration  to  the  GAO  report  that  has  come  not  just  from 
you  but  from  many  other  quarters,  I  fail  to  understand  why  the 
same  management  is  there.  It  is  absolutely  beyond  my  comprehen- 
sion. 

There  is  something  in  the  American  Government  that  when  you 
waste  a  lot  of  money,  you  can  get  promoted  or  you  can  somehow 
stay  forever.  We  do  not  hold  people  accountable. 

The  Chairman.  Well,  I  think  there  is  this  great  tendency  to  want 
to  bury  the  mistakes  in  these  unmarked  graves  and  to  keep  it 
tidied  up  for  as  long  as  possible  until  the  statute  of  limitations 
runs  out  or  until  the  focus  changes  and  we've  got  new  issues  and 
people  are  washed  out  or  forced  out  or  intimidated  out  and  then 
it's  forgotten  and  it's  all  behind  us,  I  mean,  that  seems  to  me  to 
be  the  pattern  of  what  we  are  facing  here.  The  notion  that  these 
cases  should  not  be  pursued.  I  mean,  clearly  I  think  they  should 
be  pursued.  I  think  they  have  to  be  pursued. 

Mr.  Romer. 

Mr.  Romer.  The  basic  thing  that  I  have  observed  in  3  years  is 
all  the  information  comes  down  to  the  worker  level  where  I  was. 
There  is  no  way  to  put  back  up  without  getting  it  rewritten  eight 
times  before  it  gets  to  the  top.  So  that  information  that  you  have 
down  here  never  gets  there,  where  the  facts  are,  because  each 
layer — and  I  think  there's  nine  or  ten  lavers  to  go  through — each 
one  rewrites  it  to  his  own.  So  the  story — ^tnat's  how  come  you've  got 
this  information  that  he's  given  the  Congress,  because  it's  been  re- 
written by  every  level  of  management. 

The  Chairman.  We're  going  to  conclude  now. 

With  the  testimony  that  you've  given  us,  2,  4,  6,  8,  10,  13  wit- 
nesses across  this  table  from  across  the  country,  different  back- 
grounds, all  people  with  fine  work  records  that  have  won  awards 
at  different  levels  of  your  professional  career  and  development. 

I  think  what  you've  given  us  tods^  is  very  important  and  we  ob- 
viously are  very  serious  about  it.  This  is  not  a  hearing  that  has 
happened  by  accident.  It  happened  by  either  your  coming  or  our 
convening  it  and  working  with  you  to  arrange  for  your  testimony 
today. 

We  will  continue  to  pursue  these  issues,  individually  and  taken 
as  a  whole. 

Senator  Metzenbaum,  Senator  Kerry,  and  I  will  consult  with  one 
another  and  other  Members  of  this  committee  as  to  the  next  steps 
that  we  want  to  take. 

I  want  to  again  extend  the  invitation  to  every  other  person  who's 
out  there  who  has  knowledge  and  information  that  we  should  have. 
That  would  be  anything  along  the  lines  that  you've  given  us  today. 
That  it's  important  that  they  bring  that  forward  and  give  that  to 
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us.  They  can  do  it  either  anonymously,  if  the/re  more  comfortable 
with  that,  or  if  they  want  to  give  it  to  us  directly  and  identify 
themselves  with  it,  I  would  prefer  to  have  it  done  that  way.  But 
I  want  to  again  ask  that  any  information  anybody  has  be  provided 
to  us  so  we  can  take  and  fill  in  more  of  this  picture. 

Senator  Kerry.  Mr.  Chairman,  before  you  sign  off,  let  me  just 
say  to  all  of  you,  if  there  are  any  further  instances  of  interference 
or  retaliation  of  any  kind,  we  would  like  you — expect  you — ^to  let 
this  committee  know. 

I  hope  people  will  be  on  notice  that  there  is  a  discussion  here 
about  whether  or  not  some  of  those  folks  shouldn't  be  called  in  here 
to  account  for  the  measures  they  have  taken  thus  far.  And  people 
should  be  on  notice  that  this  committee  isn't  going  to  tolerate  inter- 
ference with  witnesses  that  come  before  the  committee. 

Second,  I  would  like  to  just  say  the  staff  has  worked  hard  on 
this.  I  would  particularly  like  to  single  out  Jonathan  Winer  of  my 
staff  who  has  spent  an  awful  lot  of  time  with  all  of  you,  who  has 
put  a  lot  of  energy  into  helping  to  understand  this  issue.  And  I  par- 
ticularly appreciate  him  for  his  effort. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  I  know  you  want  to  make  one  final  comment. 

Mr.  KoszoLA.  I  appreciate  the  time. 

As  far  as  retaliation,  I  tried  to  refinance  my  house  about  6  weeks 
ago  and  the  RTC  and  the  FDIC  have  still  refused,  after  several 
written  requests  and  oral  requests,  to  verify  that  I  have  been  em- 
ployed with  them.  That  process  normally  takes  a  few  days  and  you 
get  a  response  back  witnin  a  week.  And  they  are  interfering  with 
me  refinancing  with  a  credit  union  where  I  already  have  an  ac- 
count to  get  a  Tower  interest  rate. 

But  the  slander,  like  what  these  people  have  said,  I  have  experi- 
enced that  myself.  All  this  is  true,  what  they're  saying. 

The  Chairman.  Again,  thank  you  all.  This  has  been  a  very  im- 
portant hearing  day.  We  will  proceed  accordingly  based  on  what 
you've  given  us. 

The  committee  stands  in  recess. 

[Whereupon,  at  2:35  p.m.,  the  hearing  was  adjourned.] 

[Prepared  statements  and  additional  material  supplied  for  the 
record  follow:] 
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STATEMENT  OF  SENATOR  ALFONSE  M.  D'AMATO 

Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this  important  hearing  today. 
I  would  like  to  also  take  this  opportunity  to  welcome  aU  our  witnesses,  including 
our  colleague  from  the  House,  Representative  Pat  Schroeder. 

Mr.  Chairman,  this  Conmiittee  has  engaged  in  a  great  deal  of  oversight  of  the 
Resolution  Trust  Corporation  during  the  RTC's  four  years  of  operations.  Few  can 
argue  that  this  attention  was  unwarranted,  as  the  RTC  has  frequently  made  head- 
lines due  to  perceived  mismanagement  and  waste  in  its  operations. 

No  one  can  claim  that  the  task  that  the  RTC  inherited — cleaning-up  the  savings 
and  loan  crisis — is  an  easy  one.  The  RTC  inherited  a  massive,  ongoing  problem  and 
had  to  "hit  the  ground  running."  Nevertheless,  the  RTC  is  a  trustee  of  the  public. 
The  RTC  carries  out  vital  work — ensuring  that  depositors  in  failed  thrifts  have  their 
hard-earned  savings  returned.  But  we  must  never  forget  that  the  money  spent  re- 
solving failed  institutions  is  ultimately  taxpayer's  money. 

Mr.  Chairman,  we  can  not  allow  waste,  mismanagement  or  improprieties  to  con- 
tinue, and  we  must  uncover  all  evidence  of  waste  and  abuse.  That  is  why  it  is  im- 
Sortant  for  us  to  have  hearings  like  this  one;  such  hesuings  raise  issues  that  the 
TC  must  address,  and  by  ad(fressing  these  issues,  improve  its  operations. 

The  RTC  operations  have  been  the  subject  of  much  scrutiny.  Testifying  before  this 
Committee  last  March,  Treasury  Secretary  Bentsen  outlined  a  9-point  plan  for  im- 
proving efllciency,  and  fighting  waste  at  the  RTC.  The  members  of  this  Committee 
and  this  Chamber  incorporated,  and  expanded  upon,  the  Secretary's  plan  in  the 
RTC  fiinding  legislation  that  the  Senate  passed  last  spring.  Included  in  the  legisla- 
tion is  expanded  "whistleblower"  protection. 

Hopefully,  the  scrutiny  received  in  hearings  like  this  will  help  improve  RTC  oper- 
ations through  the  remainder  of  the  RTC's  existence.  I  look  forward  to  their  testi- 
mony. 


TESTIMONY  OF  REPRESENTATIVE  PATRICIA  SCHROEDER 

Mr.  Chairman,  thank  you  for  holding  these  hearings  and  for  allowing  me  to  tes- 
tify. I  am  honored  to  be  here.  I  am  especially  honored  because  I  am  in  the  company 
of  government  employees  like  Jackie  Taylor,  Bruce  Pederson  and  others,  who  risked 
their  jobs  in  order  to  bring  to  light  waste,  fraud,  and  abuse  at  the  Resolution  Trust 
Corporation  (RTC). 

I  would  like  to  focus  on  the  case  of  Bruce  Pederson  and  Jackie  Taylor.  Their  sto- 
ries, and  the  stories  of  all  of  the  other  whistleblowers,  raise  serious  concerns  about 
how  whistleblowers  are  treated.  We  need  to  better  protect  whistleblowers  and  we 
need  to  hold  officials  responsible  for  retaliating  against  employees. 

Bruce  and  Jackie  have  raised  legitimate  questions  about  the  reorganization  of  the 
Professional  Liability  Section  (PLS)  and  have  testified  before  this  committee  in  the 
past.  They  have  worited  closely  with  my  office  and  have  cooperated  with  investiga- 
tors from  the  General  Accounting  Office  and  the  RTC  Office  of  Inspector  General. 

Since  first  raising  questions  about  RTC  activities,  Jackie  and  Bruce  were  de- 
moted, isolated  in  a  separate  building,  and  threatened  with  transfers  to  Kansas 
City.  And  in  the  most  recent  example  of  what  I  consider  to  be  retaliation,  Bruce's 
computer  was  broken  into  and  his  files  were  copied. 

Call  me  crazy,  but  breaking  into  a  whistleblower's  computer  sounds  a  little  like 
retaliation.  It  also  compromises  ongoing  investigations  with  the  General  Accounting 
Office  and  the  Office  of  Inspector  General,  as  well  as  communications  with  Congres- 
sional offices. 

That's  why  I  asked  the  Department  of  Treasury  to  investigate  the  break-in.  In  Au- 
gust, Roger  Altman,  Interim  CEO  for  the  RTC,  wrote  to  me  that  the  investigation 
was  complete  and  that,  "RTC  management  did  not  retaliate  against  Pederson." 

Mr.  Chairman,  I  am  not  satisfied  with  this  conclusion  and  I  hope  you  are  not  sat- 
isfied. I  hope  that  the  Committee  will  look  into  this  further. 

By  the  way,  I  have  yet  to  see  the  IG  report.  Maybe  you  can  help  me  get  a  copy. 
They  can't  seem  to  find  one  to  send  me. 

I  also  wrote  to  Attorney  General  Janet  Reno  in  May  concerning  the  Justice  De- 
partment's involvement  in  the  decision  to  break  into  Mr.  Pederson's  computer.  I  am 
still  waiting  for  a  response  from  Justice. 

Throughout  this  ordeal,  it  has  been  painfully  apparent  that  there  are  insufficient 
protections  for  employees  who  woric  for  the  Resolution  Trust  Corporation  and  other 
government  corporations. 
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We  are  currently  working  to  reform  the  Federal  Employees  Whistleblower  Protec- 
tion law  to  include  government  corporation  employees.  It  is  little  consolation  for  cur- 
rent whistleblowers,  but  it  is  a  commitment  that  we  can  make  for  future  employees. 

The  other  commitment  we  can  make  to  these  employees  tmd  to  taxpayers  is  to 
investigate  allegations  of  waste  and  abuse. 

I  have  been  contacted  by  many  whistleblowers  who  are  concerned  about  question- 
able activities  at  the  RTC.  As  a  member  of  the  Civil  Service  Committee,  I  have  also 
received  extensive  materials  from  the  RTC  concerning  contracts,  personnel  deci- 
sions, and  fee  bills.  The  Committee  may  want  to  look  at  some  of  this  material.  Some 
of  the  questions  that  whistleblowers  have  raised  include: 

— ^Allegations  that  former  RTC  employees  are  now  working  for  law  firms  that 
receive  million  of  dollars  in  contracts  from  the  RTC. 

— ^Allegations  that  certain  preferred  law  firms  have  bUked  the  government  and 
the  taxpayer  out  of  huge  sums  of  money. 

— ^Allegations  that  certain  cases  have  been  transferred  away  from  regional  RTC 
ofiices  to  the  Washington  office  to  protect  firms  that  may  have  over  billed  the  gov- 
ernment. 

— ^Allegations  that  former  RTC  employees  who  have  received  government  con- 
tracts are  being  evaluated  by  employees  they  used  to  supervise. 
Many  of  these  allegations  have  been  raised  by  employees  who  are  concerned  about 
waste  and  fraud. 

There  is  a  lot  of  talk  about  reinventing  government.  These  people  are  on  the  front 
lines  when  it  comes  to  reinventing  government.  It  is  our  job  to  not  let  them  down. 
I  thank  the  Chairman  and  the  Committee  for  letting  me  testify  today  and  offer 
any  assistance  I  might  give  the  Committee  in  the  future. 


TESTIMONY  OF  MICHAEL  J.  KOSZOLA 

Mr.  Chairman  and  Members: 

Mv  name  is  Michael  J.  Koszola,  and  I  am  pleased  to  have  the  opportunity  to  tes- 
tify before  you  today.  I  have  been  a  Federal  enforcement  officer  for  nearly  ten  years. 
I  worked  as  a  sfiecial  agent  and  auditor  for  the  U.S.  Customs  Service  for  five  years 
investigating  money  laundering,  commercial  fraud,  narcotics  trafficking,  copyri^t 
and  trademark  cases.  Since  December  1991,  I  have  been  employed  as  a  special 
agent  for  the  Office  of  Inspector  General  of  the  Resolution  Trust  Corporation  (RTC/ 
OIG).  I  am  currently  assigned  with  the  Office  of  Investigation  of  the  North  Central 
Region  in  Kansas  City,  Missouri. 

When  I  first  joined  the  IG's  office  of  the  RTC,  I  viewed  it  as  an  opportunity  to 
help  uncover  and  prevent  waste,  fraud  and  abuse  of  the  taxpayers'  dollars  in  con- 
nection with  the  cleanup  of  the  Nation's  Savings  &  Loans  institutions.  Unfortu- 
nately, I  found  that  the  RTC/OIG  is  not  doing  its  job,  and  that  there  is  no  incentive 
for  the  RTC/OIG  to  do  the  job.  In  fact,  the  RTC/IG  spent  more  time  covering  up, 
or  committing,  fraud  than  it  ever  spent  investigating  it. 

In  today's  testimony  I  will  describe  how  the  RTC/IG  engaged  in  rewriting  reports 
to  avoid  embarrassment,  misleading  Congress,  covering  up  high  level  misconduct, 
shredding  incriminating  documents,  and  grossly  distortmg  agency  investigative  pri- 
orities. 

As  a  preliminary  observation,  I  found  that  whistleblowers  at  the  RTC  who 
brought  matters  to  the  attention  of  the  IG  did  not  receive  whistleblower  protection. 
I  was  specifically  instructed  by  my  supervisors  Daniel  Sherry  (Regional  Inspector 
Greneral  for  Investigations)  and  George  Sullivan  (Assistant  Regional  Inspector  Gen- 
eral) to  avoid  giving  confidentiality  to  sources.  The  IG's  office  was  unwilling  to  pro- 
tect the  identities  of  those  who  disclosed  information  concerning  waste,  fraud,  and 
abuse,  exposing  the  whistleblower  to  retaliation  before  an  investigation  could  even 
take  place.  Time  and  time  again,  I  heard  of  cases  of  retaliation. 

I  found  cases  in  which  agents  at  the  RTC/OIG  were  instructed  to  rewrite  reports 
they  had  written,  to  have  them  read  a  particular  wav  that  would  be  less  likely  to 
require  further  investigation.  I  saw  facts  taken  out  of  particular  reports.  Investiga- 
tive reports  were  altered  in  order  to  avoid  potentially  embarrassing  or  politically 
sensitive  disclosures. 

Once  an  IG  agent  writes  up  a  report  the  process  goes  through  about  6  people  up 
to  the  Assistant  Inspector  General  who  signs  ofT  on  the  report.  After  producing  a 
report,  an  agent,  like  myself,  turns  the  report  over  to  his  supervisor,  who  turns  it 
over  to  the  Regional  IG,  who  then  submits  the  report  to  a  desk  oflicer  at  Head- 
quarters who  is  a  liaison  with  the  Regional  IG's  Office.  From  the  Headquarters  desk 
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officer,  a  report  is  typically  forwarded  to  the  Deputy  Assistant  IG  (Lew  Sherman) 
and  he  turns  it  over  lor  review  to  the  Assistant  IG  (Clark  Blight).  From  there  a  re- 
port goes  to  Counsel  for  the  IG  and  finally  to  the  IG,  John  Adair.  K  anyone  along 
this  chain  of  command  doesn't  like  something  in  the  report,  it  gets  kicked  back  to 
the  agent  to  change  or  is  simply  changed  by  someone  else.  The  report  is  ultimately 
signed  by  the  Regional  Assistant  IG  and  may  not  resemble  the  original  report  of 
investigation  at  all. 

I  was  personally  told  by  Claris  Blight  (Assistant  Inspector  General  for  Investiga- 
tions) that  it  was  the  function  of  the  Headquarters  KTC/OIG  to  revise  reports  to 
outside  agencies  including  the  GAO  and  Senate  and  House  Congressional  (Jommit- 
tees  in  order  to  make  sure  the  RTC/OIG  reports  looked  favorable  to  Congress.  At 
that  time,  Blight  was  in  the  process  of  revising  one  such  report  to  Congressman 
Gonzalez,  Clhairman  of  the  House  Banking  Conamittee.  Bli^t  would  highlight  areas 
of  reports  that  were  already  approved  and  request  that  the  report  be  revised,  rewrit- 
ten, or  changed  to  reflect  a  more  favorable  outcome.  Another  time  top  RTC/OIG  offi- 
cials were  sent  to  the  Denver  regional  IG's  office  in  order  to  "assist"  other  RTC/OIG 
special  agents  in  writing  a  report  of  investigation  involving  the  Bush  family. 

The  RTC/OIG  attempted  to  mislead  Congress  in  other  ways  as  well.  I  saw  case 
numbers  falsely  generated  by  the  IG's  office  to  make  it  appear  as  if  we  were  doing 
more  than  we  were  doing.  In  fact,  generation  of  "mEike-work"  reports  was  a  common 
practice  in  the  RTC.  Several  special  agents  had  a  reputation  for  opening  frivolous 
investigations  in  order  to  inflate  the  number  of  reports  issued  by  their  office. 

I  was  personally  assigned  three  cases  that  were  previously  closed  to  which  new 
case  numbers  were  assigned  to  create  the  impression  before  year  end  1992  that  the 
R'TC  was  actively  investigating  every  day.  I  was  ordered  by  management  to 
reinvestigate  despite  the  fact  that  there  was  no  new  evidence  to  warrant  reopening 
the  investigations.  We  reinvestigated  it  for  no  reason  other  than  to  build  up  the 
numbers.  We  found  nothing  there  the  second  time.  This  happened  at  least  three 
times  that  I  know  of.  I  brought  this  to  the  attention  of  RTC/OIG  management  and 
was  told  that  the  RTC/OIG  was  trying  to  "keep  Congress  happy"  in  order  to  secure 
additional  funding. 

I  found  instances  in  which  we  at  the  IG's  office  were  told  not  to  tell  the  truth 
to  the  (General  Accounting  Office.  Indeed,  I  was  specifically  instructed  by  my  super- 
visors at  the  IG's  office  (Daniel  Sherry  and  CJeorge  Sullivan)  not  to  provide  any  neg- 
ative information  about  the  RTC  to  CiAO  in  1992.  I  was  told  not  to  provide  informa- 
tion to  the  GAO  concerning  RTC  employees  who  had  criminal  histories.  I  was  fur- 
ther instructed  not  to  say  anything  about  thefts  in  the  buildings.  TTie  IG  did  not 
want  to  open  a  case  on  the  thefts  and  they  did  not  want  the  GAO  doing  so,  either. 

In  June  1992,  teleconferencing  equipment  valued  at  over  $50,000  was  stolen  from 
the  RTC  Chicago  office.  The  equipment  was  "secured"  in  a  RTC  office  that  required 
a  key.  The  equipment  was  allegedly  stolen  by  RTC  employees  and/or  RTC  contrac- 
tors. The  Regional  Inspector  (General  for  Investigations,  Daniel  Sherry,  did  not  want 
to  document  the  theft  in  RTC/IG  records.  Eventually,  at  the  request  of  my  super- 
visor, Georve  Sullivan,  Sheny  allowed  the  theft  to  be  documented.  Mr.  Sullivan  said 
he  had  to  beg  Mr.  Sherry  to  open  a  file  on  the  theft  of  equipment,  because  I  was 
told  the  RTC/OIG  needed  to  show  that  they  were  active  in  investigating  and  needed 
statistics. 

The  RTC/OIG  did  not  actively  investigate  the  theft  and  delegated  the  investiga- 
tion to  the  local  police  department.  As  Tar  as  I  know,  the  theft  investigation  was 
not  solved  by  the  local  police  department  or  the  RTC/OIG. 

Thefts  of  RTC  computer  equipment  were  common  in  every  RTC  office.  There  were 
no  internal  controls  or  investigation  systems  in  place  to  prevent  the  thefl  of  RTC 
property  from  RTC  offices  by  RTC  employees  or  contractors.  The  thefts  and  the  total 
value  of  the  loss  can  not  be  exactly  determined,  but  it  was  estimated  to  be  over 
$1,000,000  nationwide. 

I  made  an  oral  and  written  presentation  to  Mr.  Sherry  and  Mr.  Sullivan  to  imple- 
ment a  couple  of  internal  controls  to  deter  the  thefts.  Both  Mr.  Sherry  and  Mr.  Sul- 
livan told  me  that  it  was  not  the  function  of  the  RTC/OIG  to  prevent  the  thefts. 
When  I  presented  the  same  internal  controls  ideas  to  Clark  Blight,  Assistant  Inspec- 
tor General,  and  Lew  Sherman,  Deputy  Assistant  Inspector  General,  they  said  that 
it  was  a  good  idea  and  that  internal  controls  should  be  developed.  To  my  knowledge 
no  internal  controls  were  ever  implemented  as  I  continued  to  receive  information 
frona  other  RTC/OIG  special  agents  that  thefts  of  computer  equipment  were  still  oc- 
curring on  a  regular  basis. 

I  learned  of  the  politicization  of  investigations,  when  management  would  send 
agents  to  look  over  the  shoulders  of  other  agents  when  they  were  reviewing  S&L 
matters  that  might  pertain  to  political  figures.  Before  the  Presidential  election  in 
1992,  the  RTC/OIG  was  actively  seeking  criminal  or  other  negative  information  from 
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RTC/OIG  special  agents  on  the  Clinton  family.  After  the  election,  Clark  Blight  trav- 
elled to  other  RTC  oflices  and  stated  that  after  Inspector  General  John  Adair  openly 
criticized  Albert  Casey,  CEO  of  the  RTC,  before  Congress,  that  Adair  was  going  to 
be  easily  nominated  as  the  next  FDIC  IG.  Adair  was  expected  to  take  over  the 
FDIC/OIG  after  the  RTC/OIG  and  FDIC/OIG  merged. 

Sometime  in  mid-February,  1993,  an  anonymous  male  telephone  caller  stated  that 
Patricia  Patterson  was  buying  RTC  properties  in  Dallas  as  a  straw  purchaser  for 
Albert  Casey,  the  Chairman  of  the  KTC.  Ms.  Patterson  was  allegedly  Mr.  Casey's 
girlfriend.  Tne  caller  stated  that  the  properties  were  being  purchased  from  a  prop- 
erty development  caUed  The  Blue  Bonnet.  The  caller  was  not  sure  of  the  name  of 
the  savings  and  loan  that  was  associated  with  the  projperty. 

The  caller  stated  that  he  was  an  employee  of  the  RTC  and  had  reported  this  infor- 
mation to  the  RTC/OIG  in  Dallas,  Texas.  The  caller  stated  that  to  his  knowledge 
no  investigation  was  initiated  by  the  RTC/OIG  because  no  auditors  or  special  agents 
reviewed  records  or  made  inquiries  of  the  property  sales  department.  The  caller 
stated  that  he  intended  to  call  aU  the  RTC/OIG  oflices  to  notify  them  of  these  alle- 
gations. 

I  sent  my  supervisor,  Mr.  George  Sullivan,  a  memo  regarding  this  information. 
To  my  knowledge  no  investigation  was  ever  initiated. 

In  order  to  mmimize  embarrassments  to  the  agency,  management  sometimes  sim- 
ply declines  to  investigate.  For  example,  after  one  of  RTC's  contractors  pled  guilty 
for  theft  of  RTC  properties,  I  worked  up  the  financial  data  on  other  areas  of  possible 
theft  of  taxpayer  assets  by  this  company  and  asked  the  Regional  IG  to  do  an  audit. 
Despite  the  clear  potential  for  adoitional  recoveries.  Regional  refused  to  do  the 
audit.  I  never  asked  them  for  another  audit. 

Last  year  I  received  information  that  Albert  Casey,  the  former  Chairman  of  the 
RTC,  was  involved  in  obtaining  a  million  dollar  plus  contract  for  a  company  in 
which  he  had  a  personal  and  possibly  financial  interest.  The  name  of  the  company 
is  First  Gilbraltor  Realty  Advisors  located  in  Dallas  and  Irving,  Texas  and  the  con- 
tract involved  the  asset  management  of  Trans  Ohio  S&L,  a  failed  thrift. 

The  services  of  First  Gilbraltor  were  not  needed  and  the  RTC  officials  at  Trans 
Ohio  and  in  the  Chicago  Consolidated  Oflice  objected  to  the  contract  and  refused 
to  approve  the  contract.  RTC  headquarters  signed  the  contract  rather  than  the  RTC 
officials  in  Ohio  and  Chicago  and  chareed  the  contract  out  of  the  DC  budget.  The 
services  which  were  provided  by  First  Gilbraltor  were  either  not  performed  or  were 
performed  in  a  poor  manner.  The  RTC  was  billed  approximately  $1  million  under 
this  contract.  I  reported  this  information  to  my  supervisor,  George  Sullivan,  who 
was  not  interested  in  pursuing  the  matter. 

Another  investigation  I  tried  to  initiate  involved  reports  of  over  billing  and  sleep- 
ing on  the  job  by  employees  of  another  RTC  contractor.  Coopers  &  Lybrand.  I  saw 
Coopers  &  Lybrand  accountants,  hired  by  the  RTC,  perform  little  or  no  work  at  ex- 
orbitant costs.  I  saw  accountants  sitting  and  reading  non-government  literature  and 
being  paid  for  it  by  the  RTC.  When  I  investigated  this,  I  was  told  that  their  contract 
permitted  them  to  sit  there  and  read  when  there  was  no  work  to  do.  It  was  an  obvi- 
ous rip-off.  When  I  tried  to  do  something  about  it,  I  was  told  by  my  supervisor, 
George  Sullivan,  not  to  bother  with  it,  that  it  was  too  embarrassing  to  merit  inves- 
tigation. The  RTC  employee  who  approved  the  payments  to  Coopers  &  Lybrand  is 
now  employed  by  them. 

I  regularly  saw  bills  being  paid  by  RTC  without  any  documentation  verifying  that 
services  had  been  performed.  For  example,  RTC  would  pay  very  large  legal  services 
bills  every  month  without  any  backup.  It  was  like  found  money  for  any  law  firm 
lucky  enough  to  get  that  kind  of  contract. 

In  one  case,  I  investigated  a  situation  where  the  RTC  was  paying  $10,000  a 
month  and  other  RTC  officials  blocked  every  attempt  I  made  to  investigate.  After 
receiving  information  concerning  false  billing  by  the  law  firm.  Barrack,  Ferrazzano, 
Kirshbaum  &  Perlman,  I  attempted  to  obtain  relevant  records  from  the  RTC  Profes- 
sional Liability  Section  (PLS)  in  Kansas  City.  The  RTC/PLS  repeatedly  denied  the 
RTC/OIG  access  to  the  records.  Previously,  PLS  denied  access  to  the  records  over 
a  year  long  period  to  other  RTC  employees.  After  months  of  being  stonewalled,  I 
finally  obtained  a  grand  jury  subpoena  to  get  the  documents.  The  RTC/OIG  at- 
tempted to  stop  the  subpoena  from  being  served  because  it  was  too  embarrassing 
to  subpoena  the  RTC/PLS  according  to  RTC/OIG  managers. 

At  the  same  time  that  the  RTC/IG  was  ignoring  major  fraud  cases,  the  IG's  oflice 
was  vigorously  investigating  an  employee  who  was  recycling  RTC  trash  and  using 
the  money  he  received  to  buy  coffee  and  doughnuts  for  other  RTC  employees.  I  saw 
an  IG's  oftice  that  would  insist  that  agents  pursue  small  amounts  of  losses,  like  time 
and  attendance  cases  of  RTC  employees.  It  was  safer  to  investigate  penny  ante  mat- 
ters and  to  find  a  lower-level  worker  whom  you  could  show  was  a  few  hours  oft  on 
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his  hours  than  to  respond  to  the  much  more  significant  cases  of  waste,  fraud,  abuse 
and  wrongdoing  involving  millions  of  dollars. 

An  incident  which  epitomized  for  me  the  blatant  disregard  for  the  law  in  the  IG's 
office  occurred  on  August  24,  1992.  I  was  on  detail  in  D.C.  shortly  after  Gerald  Ja- 
cobs, General  Counsel  of  the  RTC,  had  resigned  under  a  cloud  of  allegations  con- 
cerning personal  and  official  impropriety  despite  the  fact  an  Inspector  General's  re- 
port saia  that  it  had  found  "no  information"  showing  any  impropriety  with  respect 
to  Jacobs'  dealings  with  a  failed  Arizona  S&L.  I  was  worKing  at  the  IG  Head- 
quarters in  Rosslyn,  VA,  when  I  overheard  Lew  Sherman,  Deputy  Assistant  Inspec- 
tor Greneral  for  Investigations  and  Clark  Blidit,  the  Assistant  Inspector  General  for 
Investigation,  laughing  and  making  jokes  about  how  they'd  "taken  care  of  the  Ja- 
cobs' case"  by  shredding  documents  aU  weekend  with  the  help  of  several  other  spe- 
cial agents.  They  joked  about  how  they  had  needed  to  borrow  a  shredder  from  an- 
other office  to  handle  all  the  shredding.  The  borrowed  shredder  was  in  the  office 
in  which  I  was  working  and  though  I  did  not  witness  the  actual  shredding — I  saw 
them  remove  the  borrowed  shredder  to  return  it  to  the  other  office.  Shredding  docu- 
ments following  the  conclusion  of  an  investigation  is  not  unusual.  However  the  cir- 
cumstances of  this  shredding  operation  raises  a  number  of  questions.  What  was  the 
hurry?  Why  did  it  occur  over  a  weekend?  Why  did  it  take  an  entire  weekend  for 
two  assistant  IG's  and  three  special  agents,  with  two  shredders,  to  carry  out  a  rou- 
tine shredding?  (The  three  special  agents  received  "letters  of  exemplary  service"  for 
their  "expedient  response"  and  "professionalism"  in  conducting  the  Jacobs'  investiga- 
tion.) 

On  April  19,  1993,  I  was  placed  on  indefinite  administrative  leave  pending  an  in- 
vestigation into  allegations  of  which  I  have  still  not  been  officially  informed.  On 
April  5,  1993,  two  weeks  before  I  was  placed  on  administrative  leave,  I  was  ordered 
by  my  Supervisor,  George  Sullivan,  to  discontinue  any  contact  with  the  Senate 
Banking  Committee. 

Since  being  placed  on  leave  I  have  received  at  least  ten  threatening  phone  calls. 
I  alerted  the  police  after  each  call  and  was  able  to  tape  one  of  the  calls  which  con- 
sisted of  nothing  but  the  sound  of  machine  gun  fire.  On  another  call,  the  caller  stat- 
ed something  to  the  effect  of  "we're  gonna  get  you."  A  number  of  callers  repeated 
obscenities  over  the  phone. 

For  the  past  several  months,  I  have  not  been  permitted  to  woris  at  all  by  the  RTC. 
The  taxpayers  are  still  paying  my  salary.  I  am  ordered  to  come  to  work  each 
Wednesday  morning  and  then  ordered  to  go  home  as  soon  as  I  arrive. 

I  have  worked  for  a  number  of  Federal  agencies  but  never  in  my  career  have  I 
seen  an  agency  managed  so  poorly  and  with  such  profound  consequences  for  waste, 
fraud,  and  abuse,  as  the  RTC.  I  have  been  asked  sometimes  how  much  taxpayer 
money  the  RTC  has  wasted.  I  cannot  tell  you.  I  have  only  seen  a  tiny  comer  of  the 
RTC's  operations.  But  based  on  what  I  have  seen,  I  can  only  conclude  that  the  total 
must  be  in  the  billions. 
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OPFICE     OF 

INSPECTOR 

GSSNKRAJL. 

UUKK»KA'iiUN  


OATS:     AuAuat  31.  1992 

TO:       Pat  Wagner.  Spoolal  Aaent 


FROM:      Clark  W.  Bll«ht ,  Aaelotaftt  Inep«ctor  General 
for 
Inveotlgatlon 


SUBJHCT:   Kxomplary  S«rvice 


I  want  to  ooaxnend  you  on  your  vrofaaaloaallaa  In 
cooductln*  the  Jaooba  Invaatlgatlon.   Your  axpadlont 
responsa  to  our  raquaat  for  aaalat&noa  is  sraatly 
appreclatad.   The  eommltiaant  of  support  you  displayed, 
helped  to  complete  the  Invaatlcatlon  in  a  tinoly  nanner. 

Pac.  we  look  forward  to  your  continued  ouocaeo  with  tha 
RTC/DIG. 
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!•:     BlVMIELKEM.I  TK  WPS.l  Revl»«di     00-20-92    OmSln 

iTE:  Autjumt    ~1  ,     l<77r 

li  Eric    R.     SI  1  •»  1  •> i»r>  ,     gpuclal     rtqen  t 


•■OMi  ClarK    Ul.     might.     rt>55l'»tant    Inspector    Oenvral     -for- 

InvcstlqAtion 

IBJECTi       GKWmplairy    'Jei-vicn 

wont    to    comnMrnd    you    on    your    pro-fessional  isra    in     conductlnq     tho    Jacobs 
ive'3tiq*tion .        Vour    expedient    i-B«pon»«     to    our    r«qu»»t     for    «9ailatAncc    Is    gre*tl 
iprpclotvd .        Th«    convni  tm«n  t    o-^     oupport    you    displayed,     hplpvd     to    co<ti()l<»to    the 
ivratiqrt  tiof*     in    a     t±m*?ly    ni«nn«rr . 

•ic,    w»    loo^;    -foi-WArd     to    your    continued     «vicc*«ii    with     th»    nrrC/OIG. 

joks     i    Ne«t    Dkici     TZ    P"rtfv    I>oc  i    O 

llci    &1\HARTEELL.L1R  Wrp.l  r<evi»edi    00-CO    92    0Ai30p 


*TEl  August    Jl,     17V,: 

Is  riacK   HArt-.ik.-ll.     C'Ipwi.iol     i^ijen  t 


tOri»  ClArk    W.     Dlight,    rtasj  slant     In»ipe(  tor     Omiwr«]     foi- 

InvH^!.  ti(]i»ticiri 

IDJECT  c       E!xc»mpl<M^y    *i>»»rvicu 

WAot     to    cnmmond     yon    on     your     pri--f  cist;  looj  1  i  om     in     crartifu  c  t  inq     thw    -.''uti.uljB 
iver.tl  g.itl  on  ,        Your     &  x  fit-d  i  <ai->  t     rouponiso     to    our    raqucmt    Vor    j.»i.i  a  tjvn  ce    is    qrentl 
)pr(jti*t<»(J .        The    coimn  i  I  ni«n  t    o-f    «iii;>pnrf     you    diapi*yQd,     holpod     to    complete     the 
iv«jat.iq«ti.on     in     «     linit-iy    m^nntir. 

iCK,     uu»     look-     fcirwixrd     to     your     continued     •ucte'ss    Mith     t.hif    RTC/OIG. 
>oks     1    Ntx  t    r><3<:i    Z    Prev    Doc:    O 
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OFFICE  OF 

INSPECTOR 
GENERAL 


E■^\^.   2 


RESOLUTION  TRUST 
CORPORATION 


OfTlce  of  InTsugauon  ■  Nonh  Central  Region 


DATE: 
MEMORANDUM  TO: 

FROM: 

SUBJECT: 


January  19,  1993 

George  F.  Sullivaji 

Asst.  Regional  Inspector  General  for  Investigation 

Michael  J.  Koszola 
Special  Agent 

Coopers  and  Lybrand 


Bob  Contractor,  RTC  facilities  employee,  alleged  that  Coopers  and  Lybrand  is 
currentJy  employing  sub-contractors  who  are  allowed  to  "sit  and  read"  while 
being  employed  by  the  RTC  (see  attached  email  message).    Contractor  is 
concerned  that  the  Coopers  employees  are  falsely  billing  the  RTC  for  stnicti  not 
performed. 

Should  we  Ofwn  a  complaint  on  this  information? 
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E  \\-.     3 


OFFICE  OF 

INSPECTOR 
GENERAL 


RESOLUTION  TRUST 
CORPORATION 


OfTice  o(  Inveugaiion  ■  Nonh  Central  Region 


DATE; 
MEMORANDUM  TO: 

FROM: 

SUBJECT; 


January  21,  1993 

George  F.  Sullivan 

Asst.  Regional  Inspector  General  for  Invesugauon 

Michael  J.  Koszola 
Special  Agent 

Coopers  and  Lybrand 


Bob  Contractor.  RTC  facilities  employee,  alleged  that  Coopers  and  Lybrand  is 
currently  employing  sub-contractors  who  are  allowed  to  "sit  and  read'  whiie 
being  employed  by  the  RTC.    Contractor  is  concerned  that  the  Coopers 
employees  are  falsely  billing  the  RTC  for  services  not  penormed. 

I  discussed  with  Coopers  and  Lybrand  managers  whether  there  was  an  agreement 
between  the  RTC  and  Coopers  and  Lybrand  allowing  RTC  contractors, 
specit"ically  Coopers  and  Lybrand  employees  or  sub-contractors    to  'sit  and  read" 
while  being  compensated  by  the  RTC.    I  discussed  the  "sit  and  read  agreement" 
issue  with  Coopers  and  Lybrand  managers  Wesley  Kee,  Percy  Berger,  and 
panner-in-chaige  Sheree  Speakman.    Wesley  Kee  stated  that  a  "sit  and  read" 
agreement  does  not  exist  between  the  RTC  and  Coopers  and  Lybrand.    Mr.  Kee 
stated  that  approximately  80  sub-contractors  were  terminated  recently  because 
there  was  a  lack  of  work  to  pen'orm  at  the  RTC.    Mr.  Kee  suted  that  Coopers 
and  Lybrand  emciloys  approximately  30  employees  and  approximately  130  sub- 
contractors.   Mr.  Percy  Berger  stated  that  the  agreement  to  "sit  and  read"  was  an 
agreement  between  Coopers  and  Lybrand  officials  only,  which  he  established. 

Bob  Contractor  stated  that  a  former  Coopers  and  Lybrand  employee.  James 
Kennedy,  was  discharged  by  Coopers  and  Lybrand  in  C>ecember  16,  199Z,  after 
Kennedy  made  racial  slurs  to  Bob  Contractor. 
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Uh.   V 


OFFICE  OF 

INSPECTOR 
GENERAL 


RESOLUTION  TRUST 
CORPORATION 


OfTice  of  biTestigation  ■  North  Central  Region 


DATE: 

MEMORANDUM  TO: 

FROM: 

SUBJECT: 


February  16.  1993 

George  F.  Sullivan 

Asst.  Regional  Inspector  General  for  Investigauon 

Michael  J.  Koszola 
Special  Agent 

Patricia  Patterson 


An  anonymous  telephone  caller  (male  voice)  stated  that  Patricia  Patterson  is 
allegedly  buying  RTC  properties  in  Dallas,  Texas  as  a  straw  purchaser  for  Albert 
Casey,  the  Chairman  of  the  Resolution  Trust  Corporation.     Patterson  is  allegedly 
the  girlfriend  of  Casey. 

The  caller  stated  that  the  properties  are  being  purchased  from  a  property 
development  called  The  Blue  Bonnet.    The  caller  was  not  sure  of  the  name  of  the 
savings  and  loan  that  is  associated  with  the  property. 

The  caller  stated  that  he  is  an  employee  of  the  RTC  and  has  reported  this 
information  to  the  RTC\OIG  in  Dallas.  Texas.    The  caller  stated  that  to  his 
knowledge  no  invesugauon  was  initiated  by  the  RTC\OIG  because  no  auditors  or 
special  agents  reviewed  records  or  made  inquires  of  the  property  sales 
depanment.   The  caller  suted  that  he  was  calling  ail  of  the  RTC\OIG  offices  to 
notify  them  of  the  straw  purchasers. 

Should  we  open  a  complaint  on  this  allegation?   Should  we  make  a  referral  on 
this  allegation  to  headquaners? 
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To: 

Cc: 

Bcc: 

Pron: 

Subjacc: 

D»ta: 

Attach: 

CwtiCy: 

rorvartl«<a  by: 


Karcalla  A.  SngllahtlqSRTCKCMID 


Micha«l  J.  Koazola9IG9RTCXCCHI 

acrs  check  requast 

Wadnasday,  Fabruary  17,  1993   9:35:49  CST 


ef\^- 


c: 


plaasa  checic  ACTS  for  tha  following  nanas; 

PATRICIA  PATTERSON  DALLAS,  TEXAS 

PATRICIA  PATERSEN  "   " 

PATRICIA  PATTERS EN  "  » 

PATRICIA  PETTERSON  "  " 

PLEASE  CHECK  THE  FOLLOWING  NAME,  IT  IC  AFrLIATED  WITH  A  PROPERTY  DEVELOPMENT 
AND  OR  A  SAVINOS  AND  LOAN: 


THE  BLUE  BOKNIT    LOCATED  IN  DALLAS,  TEXAS 

THANKS 

MIKE 


To: 

Cc: 

Bcc: 

Prom: 

Subject: 

Data: 

Attach ; 

Certify: 

Forvarded  by : 


Michael  J.  Ko«2ola«lC9RTCKCCHl 

Marcalla  A.  Bngli»hlig«RTCXCMID 
Wadnesday,  Fabruary  17,  1993  10.01iS7  CST 


J 


L 


Hello. 

I  havB  chacJced  for  ACTS  information 
lolloving: 

PATRICIA  PATTERSON 

PATRICIA  PATERSEN 

PATRICIA  PATTERS EN 

PATRICIA  PETTERSON 


on  your  rcquootcd  nanic=.   I  have  found  the 


DALLAS,  TEXAS    WA-00-0133/WA-92-0012 

NOTHING 

NOTHING 

NOTHING 
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Ei^h.  7 


OFFICE  OF 

INSPECTOR 
GENERAL 


RESOLUTION  TRUST 
CORPORATION 


Office  of  Ijiveligation  ■  North  Central  Region 


DATE; 
MEMORANDUM  TO: 

FROM: 

SUBJECT: 


March  2,  1993 

George  F.  Sullivan 

Asst.  Regional  Inspector  General  for  Investigation 

Michael  J.  Koszola 
Special  Agent 

Professional  Liability  Section 


I  made  several  requests  to  Julie  Yanda,  Resolution  Trust  Corporation  (RTC), 
Section  Chief,  Professional  Liability  Section  (PLS),  for  records  of  RTC 
contractors  performing  legal  services  for  the  RTC.    Yanda  stated  that  she  would 
obtain  the  records  but  stated  that  she  had  other  duDes  besides  obtaining  records 
for  the  RTC\OIG. 

I  made  -  request  to  the  RTC  Chicago  Consolidated  Office  for  copies  of  records 
of  RTC  contractors  performing  legal  services  for  the  RTC.    Caryn  Rodenck, 
litigation  suppon,  Chicago  Consolidated  Office,  was  told  by  Yanda  not  to  provide 
records  to  the  RTC\OIG  but  to  send  the  records  to  PLS  in  Kansas  City. 

I  have  been  informed  that  there  have  been  previous  requests  for  records  from  the 
PLS  by  the  RTC\CCO  Investigations  Department.    The  requests  made  by  the 
RTC\CCO  Investigauons  E>epanment  were  denied.    Some  of  the  requests  were 
for  the  same  records  that  I  requested. 

A  grand  jury  subpoena  was  issued  to  Julie  Yanda  to  obtain  the  records.    Deputy 
PLS  Chief  B.J.  Hickert  received  the  subpoena  on  February  24,  1993. 
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£xA.    ^' 


To:  HarlBha  A.    Prico»CONTREC«RTC0C 

Cc: 

Bcc: 

rroBi  Hlcha«l   J.    Ko«iola«ICiRTCICCCHI 

Subjao&t  raqucsc    for  g1 Ibracor    invoices 

Data:  Tuaoday,    March      2,    1393    10:21:56    CST 

Attach: 

Certify:  Y 

Forvnrded  by: 


Plaase   provlda   copias   of    all   paid    and   unpaid    invoic«e    cogradiru}    a    contract 
With    KTC    contractor    nRST    GIBRALTAR    REALITY    ADVISORS,     IMC,     looatod    in    Toxas 
at  RTC   institution  TRAKS  OHIO,    Cl«vland    ,    Ohio. 

Plaase    awnd   a   copy   of   the   contract   and   tha    list   of   CIBHALTOR   anployeae    and   any 
other   documents    subnittad   by   CIBRALTOR. 

thanJcs 
mDca 

/   ■ 

/  JFIrslClbroitorRoolfyA^v^y^,^^      .^ 

Sepiefflb«f  30,  1992 

Anjol*  Difiel  \^    X  ''  ' 

.  Admlnijindon  Orflccr  /—   ' 

Re»oludon  Trusi  CorponuJon 

Niaonil  StIeJ  C«ntof  •  .  . 

Wl  I7ih  Street.  NW,  Room  233 
Wuhlnjfon,  XiC  20434 

^^'      Sk  o'^defOiT'*'"  '^^'"  Contact  #  700-91-0037^)2 

Dm:  Angela: 

""^"^^'^(tu^^S^^,  "^'  ^-•^^  ^^«^^'  P~i-  for  ^^  ^^ 
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(  First  Gibraltar  Realty  Advisors,  Inc. 


Resolution  Trust  Corporation 
National  Sales  Center 


Invoice  Number:  LHCW08-100 


ATTN:  Angela  Ditzel 

RE:  Transohio  Oversight  Project 

CONTRACT  #  700-91-0037-02 
Task  Order  021 


HOURS         HnTTRi.YRATE         TOTAL 


Senior  Managers 
Senior  Professional 
Junior  Professional 
Paraprofesstonal 
Clerical 

Travel  Expenses 

Balance  due 


234.00 
832.25 
755.25 
431.00 
56.25 


S190.00 
$100.00 
5  60.00 
5  30.00 
5  20.00 


$  44,460.00 
$  83,225.00 
5  45.315.00 
S  12.930.00 
$  1,125.00 

^  i^  ^7.4S 

F^S.7f)2.48 


Approved: 


Remit  Payment  to: 


First  GibraJiar  Realty  Advisors,  Inc. 
Arm:  Cindy  Poynter 
1925  W.  John  Carpenter  Freeway 
irvmg,  l-x  75063-3224 
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t.>:Ii.  K 


OFTICE  OF 

INSPECTOR 
GENERAL 


RESOLUTION  TTIUST 
CORPORATION 


OfTicx  of  lii«e(igation  ■  North  Cenlral  Region 


DATE: 
MEMORANDUM  TO: 

FROM: 

SUBreCT: 


March  15,  1993 

George  F.  Sullivan 

Assi.  Regional  Inspector  General  for  Invesogauon 

Michael  J.  Koszola 
Special  Agent 

REMOVAL  AND  SEARCHING  OF  RECORDS 


Per  our  conversation  on  Fnday,  March  12,  1993.  1  am  requesung  that  you  inform 
me  when  you  xzich  my  office  and  remove  records  without  my  knowledge. 

I  was  not  able  to  locate  records  which  you  tooic  from  my  office  wunout  telling 
me.    You  did  not  explain  why  you  took  the  records.    I  asked  you  several  umes 
whether  you  took  the  (Trailer)  records.    You  responded  that  did  not  take  any 
records  from  my  office.    After  an  hour  had  passed  sino.  1  onginaJly  asked  you 
about  the  missing  records,  you  finally  admitted  that  you  removed  files  from  my 
office  during  the  past  week.    You  stated  that  you  were  amiss  and  returned  the 
Fraaer  records. 

You  admined  that  you  removed  records  pertaining  to  (KC-93-00161  witnoui  my 
knowledge.    I  previously  reported  that  records  were  missing  from  this  file. 
Please  check  your  records  and  office  to  determine  whether  there  are  other  records 
you  have  removed  from  my  office  without  telling  me. 


97 


OFFICE  OF 

INSPECTOR 
GENERAL 

RESOLUTION  TRUST 
CORPORATION 


ox/7.     // 


OrTiu  of  InTcstigiiion  ■  North  Central  Region 


CONFIDENTIAL 


DAT1E: 


April  8,  1993 


MEMORANDUM  TO:        Senator  John  Ken7  and  Jonathan  Winer 


FROM: 


SUBJECT: 


Michael  J.  Koszola 
Special  Agent 

RTC  Office  of  Inspector  General 


I  was  given  a  direct  order  by  my  Supervisor  George  Sullivan  on  Monday,  April 
5,  1993  instructing  me  not  to  call  your  office  and  not  to  have  any  contact  with 
your  office.    I  was  also  ordered  not  to  give  my  office  telephone  numt)«r  to 
anyone.    Sullivan  stated  that  the  Regional  Inspector  General,  Daniel  Sherry 
instructed  him  to  prohibit  me  from  using  the  government  phone  for  government 
business.    I  was  ordered  to  give  the  office  secretary  telephone  number  to  callers. 
The  secretary  docs  not  have  the  capability  to  transfer  telephone  calls  to  my 
telephone. 

My  immediate  supervisor,  George  Sullivan,  told  me  that  the  RTC\OIG  has 
obtained  a  copy  of  all  my  office  telephone  calls  that  were  made  from  and  to  my 
old  telephone  number,  708.290.7746.    Sullivan  slated  that  I  should  not  be 
cooperating  with  your  office. 

I  was  told  and  believed  that  my  communication  with  your  office  would  be 
confidential.    I  do  not  like  being  harassed  by  my  supervisors  for  communicaung 
with  your  office  regarding  RTC  matters.    Also,  1  am  not  allowed  to  meet  with  the 
U.S.  Attorney  regarding  invcstigauve  matters. 

As  I  previously  reported  to  your  office,  the  RTOOIG  does  not  pursue 
investigabons  of  fraud,  waste  and  abuse  involving  the  RTC.    The  RTC  has 
repeatedly  hired  contractors  who  had  cnminal  histories  and  were  convicted  felons. 
The  RTOOIG  has  investigated  me  ever  since  I  objected  to  their  unethical  and 
possibly  illegal  actions.    If  you  have  any  questions  and/or  want  information  of 
wrongdoing  at  the  .RTC\01G,  please  conuct  me  at  my  new  office  telephone 
number  708.427.9278.    Please  do  release  my  identity  to  RTC  officials. 
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OmCE  OF 

INSPECTOR 
GENERAL 


L^h  ■ 


RESOLUTION  TRUST 
CORPORATION 


OfTioc  of  Iii*eti(a(ion  ■  North  Centnd  Region 


DATE: 
MEMORANDUM  TO: 

From: 

SUBJECT: 


April  19.  1993 

Michael  J.  Kouola 
Special  Agent 

George  Sullivan  Xf  f^^ 
Assistant  Regional  Inspector  General 
for  Investigation 

Placement  in  Non-Duty,  Paid  Stanis 


This  is  notice  that,  effective  immediately,  I  am  placing  you  on  administrative  paid 
leave.    As  you  Imow,  an  investigation  has  been  initiated  which  concerns  various 
allegations  made  against  you.     Placement  on  administrative  paid  leave  staais  will 
continue  until  further  nooce  or  until  the  investigation  is  completed  and  a  decision 
is  made  regarding  your  contL^.ued  employment  with  RTC  GIG.    In  order  for  this 
office  to  keep  you  advised  of  your  sows,  you  may  want  to  notify  us  if  you  plai: 
to  be  away  for  any  extended  period  of  time. 

Pursuant  to  this  notice,  you  must  immediately  provide  me  with  your  credit  cards 
(Diners  Club  and  telephone),  building  access  keys,  and  GIG  credenaals. 

cc: 

Daniel  L.  Sheny 

Clark  W.  BUght 
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OPEND^G  STATEME^^^  OF  THOMAS  O'BRYON 

Good  Morning  Senators: 

In  the  early  1980'3,  I  woriied  with  many  S&L's  in  the  Pacific  Northwest,  as  well 
as  in  California  as  a  consultant  helping  to  resolve  non-earning  asset  problems.  The 
largest  of  these  institutions  was  State  Savings  of  California,  which  eventually  was 
taken  over  by  the  Bass  brothers  and  became  American  Savings  as  the  "Good  Bank" 
and  New  West  Bank  as  the  "Bad  Bank." 

In  1990,  I  applied  to  work  with  the  RTC  in  the  Costa  Mesa,  California  oflice  and 
was  accepted  in  June  of  that  year.  I  woriced  for  the  RTC  for  just  over  a  year  before 
I  became  completely  fed  up  and  decided  that  I  could  not  do  much  that  could  be  con- 
sidered constructive.  I  felt  that  mav^e,  do  to  my  employment  with  the  RTC,  I  could 
help  individuals  and  companies  that  were  interested  in  doing  business  with  the 
RTC.  That  work  continued  until  November  of  1992  when  again  my  frustration  level 
grew  to  such  a  point  I  decided  I  wtis  completely  wasting  my  time  and  my  clients 
money. 

I  was  a  guest  speaker  at  the  National  Home  Builders  Association  Annual  Con- 
ference in  Nevada  in  1992.  My  co-speaker  at  that  Conference  was  Mr.  Rick  Wolfe, 
who  at  that  time  was  head  of  Asset  Sales  in  the  Denver  Sales  Oflice  of  the  RTC. 
I  also  was  a  guest  speaker  at  the  California  BuUding  Industry  Economic  Forecast 
Conference  in  San  Francisco,  in  1992.  At  both  of  these  conferences  my  topic  of  dis- 
cussion was  "How  to  do  business  with  the  RTC." 

I  hope  that  this  shows  you  that  I  have  not  been  a  stranger  to  the  RTC  since  my 
resignation.  Now,  on  with  some  of  my  thoughts  about  the  RTC. 

Management 

The  style  of  management  at  the  RTC  during  my  tenure  and  subsequent  associa- 
tion through  my  clients,  was  one  of  crisis  management. 

I  have  been  a  manager  of  a  number  of  my  own  companies,  and  I  like  to  think 
that  I  have  learned  a  little  something  about  what  coula  be  considered  appropriate 
behavior  on  the  part  of  a  superior.  During  the  time  I  was  working  for,  and  doing 
business  with  the  RTC,  I  witnessed  and  was  subjected  to  fits  of  rage,  rudeness, 
yelling,  sexual  innuendo  and  generally  demeaning  and  harassing  behavior  on  the 
part  of  more  than  one  member  of  the  senior  stalT  of  the  RTC.  I  saw  individuals 
threatened  with  firing,  as  was  I  on  more  than  one  occasion.  I  saw  senior  staff  saying 
that  they  would  put  an  end  to  peoples  careers.  These  are  fear  tactics,  and  were 
rampant  throughout  the  RTC  in  the  areas  that  I  worked.  It  was  quite  common  for 
employees  to  gather  and  talk  about  the  threats  that  they  received,  or  of  the  sexual 
advancements  by  superiors. 

Reporting/Fraud 

From  time  to  time,  the  RTC  in  Washington,  or  at  the  regional  office,  would  re- 
quest information  on  RTC's  real  estate  portfolios.  The  information  was  nearly  im- 
possible to  gather  due  to  lack  of  adequate  time  and  a  clear  definition  of  what  the 
material  needed  to  include  or  what  the  material  would  in  fact  be  used  for.  This  cre- 
ated a  tremendous  amount  of  waste,  as  individuals  would  have  to  stop  what  they 
were  doing  and  rush  to  get  the  data  that  was  demanded.  As  a  result  of  not  having 
enou^  time  to  produce  uie  reports  properly,  I  was  repeatedly  asked  to  misrepresent 
the  numbers  in  my  reports  that  were  to  be  delivered  to  Washington. 

On  one  occasion,  I  was  told  that  I  had  to  complete  a  report  in  one  d^  that  needed 
at  least  five  days  to  complete.  I  was  given  only  one  day  because  we  had  just  received 
the  request  from  Washington  even  though  the  request  had  been  ordered  two  weeks 
before.  As  a  result,  I  would  not  send  the  report  with  my  name  attached,  because 
I  knew  the  information  in  the  report  was  inaccurate  and  incomplete.  When  I  re- 
sisted sending  the  inaccurate  report  in,  my  superiors  told  me  I  was  not  doing  my 
job  and  if  I  did  not  cooperate,  I  would  be  fired. 

My  attitude  was,  that  if  I  didn't  get  fired  for  producing  the  documents  without 
my  name  on  them,  I  would  get  fired  Tor  turning  in  fraudulent  information.  Needless 
to  say,  this  is  a  very  compromising  situation.  It  was,  however,  not  uncommon. 

As  you  can  see  this  speaks  to  both  management  and  fraud. 

REOISmEOMS 

The  REOIS,  or  Real  Estate  Owned  Inventory  System,  was  the  primary  method 
of  reporting  and  tracking  of  real  estate  assets  at  the  RTC  until  1991  when  REOMS 
(Real  Estate  Owned  Management  System)  was  introduced.  I  was  given  the  job  of 
management  and  implementation  of  the  system. 
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The  system  was  flawed  from  the  beginning.  Too  many  people  with  too  many  ideas 
of  what  they  thought  the  system  should  or  could  do  were  involved  in  the  design. 
This  created  a  system  that  would  not  work,  because  it  had  inadequate  controls.  To 
correctly  implement  the  controls  that  were  necessary,  Bill  Sutton,  of  the  Denver 
RTC  ofiice,  and  I  went  to  Washington  to  assist  the  programmers  with  the  system 
and  met  with  Lamar  Kelly  and  Mr.  Cook,  his  assistant.  The  purpose  of  the  trip  was 
to  discuss  simplifying  the  system  and  establishing  controls  to  insure  data  integrity. 

As  the  REOlS  system  was  a  precursor  or  temporary  system  until  REOMS  could 
be  set  up,  we  felt  that  we  could  also  help  in  the  design  and  controls  of  REOMS. 
We  were  not  consulted,  and  as  a  result  the  REOMS  system  will  eventually  cost  the 
American  TsLxpayer  $100  Million  Dollars.  This  number  could  have  been  far  less,  but 
the  decision  was  made  without  full  consideration  of  the  ramiiications  and  long  term 
impact.  It  was  that  RFP  that  was  ill-conceived  and  caused  the  problem. 

Again,  this  goes  to  waste  and  mismanagement. 

Inappropriate  Behavior 

I  am  currently  a  witness  for  the  government  in  a  case  that  involves:  Inappropriate 
Behavior  of  a  Sexual  Nature,  Abuse  of  Position  by  Attempting  to  Inappropriately 
Influence  Subordinate  Level  Employees,  Abuse  of  Position  by  Inappropriately 
Accessing  Files  and  Abuse  of  Position  by  Attempting  to  Harm  other  Employees'  Ca- 
reers. 

I  don't  think  it  would  be  appropriate  for  me  to  discuss  this  matter  with  you  in 
any  Sjpecifics  at  this  time.  I  would  be  willing  to  give  some  general  types  of  informa- 
tion if  you  think  that  would  be  alri^t. 

I  can  honestly  say,  however,  that  I  have  seen  and  heard  about  these  types  of 
abuse  in  more  than  one  of  the  oflices  of  the  RTC. 

Waste 

After  I  was  asked  to  turn  over  REOIS  to  a  new  employee,  I  was  given  six  apart- 
ment buildings  to  manage  in  Phoenix,  Arizona.  At  that  time,  the  individual  that  was 
managing  them  was  being  promoted  to  Department  Head  and  was  no  longer  able 
to  manage  these  assets. 

When  I  did  my  review  of  the  apartments,  I  noticed  that  the  rents  had  been  dras- 
tically changed  by  the  previous  asset  manager.  This  had  created  a  tremendous  va- 
cancy and  the  RTC  was  losing  a  significant  value  due  to  the  decline  in  rents,  not 
to  mention  the  reduced  cash-flow.  As  I  further  investigated  the  properties,  I  discov- 
ered that  the  six  properties  combined  had  approximately  $1,400,000.00  (One  Million 
Four  Hundred  Thousand  Dollars)  sitting  in  checking  accounts  earning  NO  INTER- 
EST. The  funds  had  been  in  the  account  earning  no  interest  for  nine  months. 

Under  FIRREA,  RTC's  authorizing  legislation,  RTC  is  supposed  to  earn  interest 
on  all  of  its  funds.  Due  to  incompetence  on  the  part  of  the  manager,  the  taxpayers 
lost  all  of  that  interest. 

When  I  questioned  the  person  who  placed  the  fiinds  in  the  non-interest  account 
about  his  decision,  the  person,  who  was  now  my  boss,  replied  that  placing  the  funds 
in  an  interest-bearing  account  would  have  required  too  much  paperwork.  The  inter- 
est that  could  have  been  earned  could  have  paid  a  lot  of  salaries.  This  also  illus- 
trates managements  ability  and  style. 

This  is  just  one  of  several  situations  that  I  ran  across  on  a  regular  basis. 

IG's  Office 

I  have  filed  two  complaints  with  the  IG's  office.  The  first  was  to  report  waste  as 
in  the  example  above,  and  the  second  was  to  report  that  a  current  employee  was 
buying  real  estate  from  the  RTC  and  hiding  this  illegal  activity  by  using  front  men 
who  are  not  connected  with  the  RTC. 

On  the  first  complaint,  I  have  no  idea  as  to  the  outcome  except  that  the  person 
I  turned  in  has  been  promoted  at  least  one  more  time.  As  to  the  second  complaint, 
which  was  filed  in  May  of  1993, 1  also  have  no  idea  of  its  outcome. 

Auction/Sales 

One  of  the  tasks  that  I  performed  for  my  clients  after  leaving  the  RTC  was  to 
help  them  buy  assets.  The  average  real  estate  purchase  takes  between  four  and  five 
times  as  long  from  the  RTC  as  it  does  from  the  private  sector. 

Buying  assets  from  the  RTC  almost  always  became  a  personality  contest.  Except 
for  the  auctions,  it  was  a  question  of  how  much  time  you  were  willing  to  spend  with 
the  asset  specialist  handling  the  asset.  In  part  this  is  due  to  the  amount  of  paper 
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work  that  an  asset  specialist  has  to  do  to  justify  his  or  her  accepting  an  offer.  If 
I,  as  the  representative  for  a  buyer,  was  willing  to  do  some  of  the  work  for  the  asset 
specialist,  tnen  I  was  a  hero  to  him.  He  would  then  go  out  of  his  way  to  help  me 
secure  the  asset.  This  did  not  always  help  however,  on  several  occasions  the  asset 
would  be  pulled  and  then  put  into  an  auction  even  though  a  good  offer  was  pending. 

Action  such  as  this  cost  the  taxpayers  millions  of  dollars,  and  I  am  not  referring 
just  to  the  lost  revenue  on  the  sale,  but  as  a  result  of  the  exorbitant  costs  of  the 
auction.  I  have  also  witnessed  the  auctions  doing  a  tremendous  damage  to  an  entire 
maiiet  areas  due  to  the  substantially  reduced  prices  that  some  auctions  have  pro- 
duced. San  Diego,  California  is  a  prime  example  of  this.  It  may  take  years  for  the 
effects  to  be  mitigated. 

Another  example  is  Colorado  Springs;  Colorado.  At  one  point  in  time  the  RTC 
held  as  much  as  43  percent  of  the  commercial  real  estate  in  the  downtown  area. 
An  auction  was  held  and  the  properties  were  sold  at  a  time  when  the  market  was 
severely  depressed.  Since  then,  Colorado  has  turned  around  emd  now  has  the  strong- 
est real  estate  market  in  the  country.  It  has  only  been  two  years.  The  RTC  managed 
to  sell  these  properties  at  the  very  bottom  of  the  market  netting  approximately  40 
percent  or  less  oi  what  they  would  bring  today. 

One  specific  example  was  the  purchase  of  a  125,000  square  foot  R&D  Warehouse 
building  in  Colorado  Spring  in  1991  for  $12.50  per  square  foot.  Within  one  year  the 
purchaser  syndicated  the  building  to  an  investment  group  for  $50.00  per  square 
foot.  The  RTC  left  $4,687,500.00  (Four  Million  Six  Hundred;  Eighty  Seven  Thousand 
Five  Hundred  Dollars)  on  the  table  because  of  RTC's  managers  orders  to  sell  prop- 
erty as  fast  as  they  can  regardless  of  price. 

This  policy  of  "speed  at  any  cost"  has  cost  the  taxpayer  BILLIONS. 

It  is  easy  to  criticize.  It  is  much  more  difficult  to  produce  creative  workable  solu- 
tions. I  am  here  today  to  discuss  these  problems  as  well  as  workable  solutions. 

I  will  be  happy  to  answer  any  questions  that  you  may  wish  to  ask. 


STATEME^^^  of  JAMES  ROMER 
September  23,  1993 

Mr.  Chairman  and  Members  of  the  committee: 

It  is  an  honor  and  a  privilege  to  address  this  committee  regarding  contracting 
irregularities,  management  improprieties,  contractor  collusion  and  conflicts  of  inter- 
est at  the  Dallas  Ofnce  of  RTC  during  the  early  years  of  its  existence.  The  testimony 
I  am  about  to  give  is  based  on  first-hand  knowledge  and  reflects  my  personal  evperi- 
ences  while  employed  as  a  Contract  Specialist  in  the  Dallas  Metroplex  Consolidated 
Office  of  RTC. 

Background 

Prior  to  working  for  the  RTC,  I  had  over  30  years  experience  in  the  areas  of  Real 
Estate  Brokerage,  Appraisals,  Construction,  Business  Development  and  Computer 
Applications.  I  have  owned  several  businesses  and  have  directly  supervised  up  to 
80  employees. 

I  began  employment  at  RTC  in  February  1990,  approximately  four  months  aft«r 
the  Dallas  Office  opened.  My  first  assignment  at  RTC  was  to  organize  and  staff  a 
contractor  registration  department  for  the  South  West  Regional  Office  which  was 
also  headquartered  in  Dallas. 

I  established  an  organization  of  six  people,  developed  registration  procedures,  de- 
signed a  computerized  data  base  and  supervised  the  registration  of  tne  first  12,000 
contractors.  My  team  also  completed  the  solicitation  and  award  of  75  contracts.  As 
a  result  of  this  effort  I  received  the  first  Gold  Star  Achievement  Award  granted  in 
the  South  West  Region. 

However,  all  was  not  well  at  the  co-located  Dallas  Metroplex  Consolidated  Office; 
especially  in  the  contracting  department.  Besides  the  normal  organizational  start  up 
pains  of  new  people  learning  to  work  together,  obtaining  office  space  and  developing 
operating  procedures,  there  were  fundamental  philosophical  problems  that  seriously 
affected  contracting.  These  were  reflected  in  the  basic  organizational  structure:  the 
general  hiring  guidelines  and  the  loose  operating  practices. 

First,  contracting  was  not  and  could  not  operate  objectively  since  it  was  organiza- 
tionally reporting  directly  to  and  was  fully  responsible  to  the  Asset  Management  De- 
partment whose  mission  was  to  dispose  of  assets.  The  contracting  managers  were 
essentially  told  what  to  do  and  who  to  contract  with.  Contracting  was  little  more 
than  the  conveyors  of  paper  that  documented  and  validated  decisions  that  asset 
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management  had  already  made.  For  most  of  1990  and  1991  the  concept  of  fair  and 
open  competition  was  a  joke. 

This  was  especially  true  for  minority  contractors  since  most  asset  managers  were 
predisposed  to  conclude  that  minority  contractors  were  not  capable  of  performing 
asset  related  work.  Even  though  FIRREA  had  dictated  the  "maximum  use  criteria" 
senior  management  in  Dallas  would  not  permit  contractor  registration  reports  to  re- 
flect minority  identification  even  though  I  had  designed  the  data  base  to  do  so. 

Second,  the  general  hiring  policy  at  the  time  was  that  anyone  that  had  a  FAR 
(Federal  Acquisition  Regulation)  background  was  not  suitable  for  consideration  to 
be  hired  in  tne  contracting  department.  The  reasoning  was  that  since  RTC  was  not 
required  to  operate  under  the  FAR  rules  it  would  be  counter  productive  to  have  peo- 
ple around  with  that  kind  of  discipline.  People  with  FADA  (Federal  Asset  Disposi- 
tion Agency)  or  banking  backgrounds,  the  good  buddies,  many  who  were  involved 
in  the  creating  the  Savings  and  Loan  crises,  were  hired  with  abandon.  Even  apply- 
ing the  FAR  contracting  principles,  without  the  actual  regulations,  was  considered 
sacrilegious. 

The  first  and  second  tier  contract  managers  had  minimal  contracting  background 
and  as  such  did  not  understand  the  need  for  appljnng  the  fundamental  principles 
of  good  contracting  such  as,  limiting  RTC  liabihty,  finite  contracting  periods,  well 
defined  statements  of  work,  cost  realism,  negotiation  techniques  and  post  award 
contract  administration. 

Third,  the  contracting  operating  environment  was  purely  one  driven  by  time  pres- 
sures and  deadlines  dictated  by  the  senior  asset  managers.  Contract  specialists  were 
fearful  of  losing  their  jobs  if  a  contract,  especially  a  SAMDA,  was  not  awarded  by 
the  designated  date  set  by  asset  management.  No  matter  if  there  were  loopholes 
that  permitted  the  contractor  to  operate  with  little  or  no  controls. 

The  Pillar  iNcroENT 

My  first  insight  into  the  buddy  arrangement  for  awarding  contracts  came  in  Octo- 
ber 1990.  During  that  month  Solicitations  761-9966-900139,  140,  141,  142,  143  & 
144  were  issued  to  secure  contractors  to  perform  computer  identical  corrections  to 
assets  at  six  locations.  I  was  the  contract  specialists  assigned  to  work  the  solicita- 
tions. 

One  firm  was  the  lowest  bidder  and  the  best  qualified  on  all  six  of  the  solicita- 
tions. I  performed  the  required  verifications  and  recommended  to  the  Asset  Depart- 
ment that  the  contracts  be  awarded  to  the  low  bidder.  Assets  rejected  the  rec- 
ommendation and  requested  that  four  of  the  contracts  be  awarded  to  the  lowest  bid- 
der and  two  contracts  be  awarded  to  the  second  ranked  bidder  whose  chairman  was 
friends  with  several  of  the  senior  staff  at  RTC. 

In  reviewing  and  checking  on  the  required  certifications  pursuant  to  FIRREA  and 
12  CFR  1606,  there  were  obvious  conflicts  with  the  seconds  ranked  bidder.  This  was 
brought  to  the  attention  of  the  Dallas  Deputy  Ethics  Officer  on  November  19,  1990 
(Attachment  1)  afler  preliminary  checks  revealed  inconsistencies  between  the  firm's 
proposal  and  the  facts.  The  (Chairman  and  Chief  Executive  Officer  of  the  second 
ranked  firm  was  currently  employed  as  a  Sr.  Vice  President  at  a  Savings  and  Loan 
and  had  not  disclosed  this  employment. 

During  my  inquiry  into  the  information  on  the  second  ranked  firm's  certification 
forms  I  physically  went  to  the  Savings  &  Loan  oftice  and  obtained  a  letter  from  the 
personnel  department  confirming  the  employment  of  the  Sr.  Vice  President  and  also 
obtained  a  copy  of  the  institution's  financial  statement  which  listed  the  bidder's 
Chairman  as  a  Sr.  Vice  President.  These  were  obvious  conflicts. 

Later  at  my  RTC  ofUce,  I  was  confronted  by  my  Department  Head  and  admon- 
ished for  physically  going  to  the  bidders  office  to  verify  this  questionable  informa- 
tion. When  I  informed* the  Department  Head  of  my  findings  and  the  need  to  inform 
the  Ethics  Department,  he  advised  me  that  there  was  no  need  to  check  out  the  firm 
because  it  had  already  been  decided  that  they  would  soon  be  awarded  a  major 
SAMDA  contract  for  the  management  and  disposition  of  assets. 

Finally,  in  response  to  my  protests  and  refusal  to  award  my  two  contracts  to  the 
second  ranked  firm,  I  was  given  permission  to  award  all  six  contracts  to  the  lowest 
bidder.  However,  the  senior  management  of  the  Dallas  Metroplex  Consolidated  Of- 
fice had  dictated  that  the  second  ranked  firm  be  awarded  business. 

A  major  SAMDA  contract  was  awarded  to  this  firm  in  soite  of  independent  re- 
ports from  the  investigations  department  validating  the  conflicts  of  interest  created 
by  the  firm's  Chairman  working  for  a  Savings  &  Loan.  These  reports  were  sent  to 
the  senior  asset  managers,  senior  contracts  manager  and  the  ethics  officer  at  the 
Dallas  Office. 
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This  example  is  just  one  of  many  that  resulted  from  the  fact  that  the  majority 
of  the  initial  Dallas  RTC  staff  consisted  of  ex  FADA  employees  who  took  great  pains 
to  look  out  for  the  friendly  contractors  that  they  had  previously  done  business  with. 
The  same  people  who  were  deeply  involved  in  creating  the  Savings  and  Loan  crises 
in  the  first  place. 

The  Power  of  SAMDA 

An  illustration  of  the  kind  of  unethical  practices  used  by  some  SAMDA  contrac- 
tors is  summarized  in  my  memorandum  dated  July  9,  1991  (attachment  2)  to  the 
Assistant  Director  of  Contracts  at  the  Dallas  Metroplex  Consolidated  Office.  The 
asset  management  contractor  is  demanding  a  non-refundable  option  fee  of  $3,000  to 
process  a  sales  contract  for  the  purchase  of  properties.  My  memorandum  was  not 
responded  to  nor  any  action  teiken  to  correct  these  practices. 

In  interviews  with  Jim  Douglas  (attachment  3),  the  purchaser's  broker,  I  was  told 
that  the  asset  manager  indicated  that  they  would  accept  $1,5(X)  instead  of  the 
$3,000  to  process  the  sales  contract.  When  Mr.  Douglas  refused  to  pay  he  was  not 

f)ermitted  to  compete  for  listing  agreements  on  which  he  had  previously  been  the 
isting  agent  prior  to  the  assets  being  assigned  to  this  asset  manager. 

A  second  illustration  of  the  awesome  power  that  SAMDA  contractors  wielded  is 
provided  in  the  letter  from  Mr.  Mike  Doan  (attachment  3)  dated  July  16,  1991.  In 
the  letter  Mr.  Doan  states  that  not  only  is  the  SAMDA  contractor  arbitrarily  decid- 
ing who  will  get  discounted  deals  on  the  properties  being  sold  but  the  SAMDA  con- 
tractor bragged  about  the  fact  that  it  would  do  no  good  to  complain  to  the  RTC.  In 
fact,  in  the  past,  complaints  had  been  sent  to  former  CEO  Seidman,  but  the  pur- 
chaser still  had  to  come  back  and  deal  with  the  SAMDA.  Such  impunity  was  wide- 
spread and  is  one  of  the  reasons  why  many  subcontractors  and  buyers  became  dis- 
couraged and  stopped  trying  to  do  business  with  the  RTC. 

The  power  that  the  contractor  had  over  the  friendly  RTC  senior  management  is 
further  illustrated  when  considering  the  letter  that  this  same  SAMDA  contractor 
wrote  dated  July  1,  1991  (attachment  4)  to  the  Dallas  Regional  Director.  The  pre- 
liminary internal  memorandum  that  I  had  written  on  June  25,  1991  (attachment 
5)  detailing  wrongdoing  was  already  in  the  hands  of  the  contractor  to  the  extent 
that  they  had  heard — about  the  contents  from  "several  sources  at  the  RTC  Regional 
Office  and  the  Metroplex  Consolidated  Office."  It  is  probably  just  a  strange  coinci- 
dence that  the  special  assistant  to  the  then  RTC  Regional  Director  was  also  a 
former  supervisor  of  the  chairman  of  the  SAMDA  contractor  who  just  happens  to 
be  in  the  oirect  pipeline  for  receiving  RTC  internal  information. 

Retribution  Measures 

Suddenly,  without  formal  explanation,  I  was  relieved  as  Contracting  Team  Leader 
and  assigned  duties  as  a  librarian  and  FOIA  response  writer.  While  I  was  hired  as 
an  LG-14  contract  specialist  and  had  performed  at  that  level,  my  new  duties  were 
that  normally  given  an  LG— 9  or  11  apprentice  specialist.  I  was  not  permitted  to  do 
any  contracting  or  to  have  contact  with  any  of  our  contractors  even  though  as  a  re- 
sult of  my  involvement  in  setting  up  the  initial  contractor  registration  program  con- 
tractors were  constantly  calling  me  with  their  inquiries  or  complaints.  In  met,  many 
of  the  facts  that  I  am  able  to  present  today  are  the  result  of  contractor's  complaints 
being  sent  to  me. 

As  an  illustration  of  how  deeply  ingrained  this  vindictiveness  was  with  the  Assist- 
ant Director  of  Contracts  and  his  two  direct  reports,  I  refer  you  to  my  memorandum 
dated  April  8,  1992  (attachment  6)  which  addresses  two  shortcomings  of  RTC's  in- 
formation systems. 

As  you  are  aware,  timely  information  is  the  cornerstone  of  RTC  being  able  to  do 
business.  I  had  observed  that  huge  amounts  of  space  were  being  used  to  store  docu- 
ments and  many  hours  of  clerical  time  spent  retrieving  documents.  Also,  many  pro- 
posals, contracts,  and  other  important  documents  are  submitted  to  RTC  by  Fax.  Be- 
cause of  time  zone  differences  many  of  the  Fax  documents  come  in  to  our  automatic 
machines  during  non-duty  hours.  There  are  times  when  I  arrived  in  the  office  in 
the  mornings  that  fax  documents  were  literally  strewn  over  the  floor  because  the 
receiver  box  had  overflown. 

I  suggested  using  the  new  imaging  software  and  computer  boards  since  each  con- 
tract specialist  has  a  terminal.  Significant  savings  would  result  from  reducing  file 
storage  space,  document  retrieval  time,  minimizing  lost  files,  reducing  lost  time  of 
stancung  at  fax  machines,  and  having  a  chronological  record  of  fax  messages  sent 
and  received.  The  savings,  if  the  system  was  adopted,  was  estimated  to  pay  for  the 
system  in  90  days  or  less.  My  immediate  management  would  neither  discuss  the 
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feasibility  of  these  improvements  nor  forward  the  analysis  to  the  experts  in  informa- 
tion systems. 

Recommendations 

In  closing,  Mr.  Chairman,  I  would  like  to  state  that  there  were  and  still  are  many 
dedicated,  hard  woiking  people  within  RTC  who  could  do  a  much  better  job  in  Re- 
storing the  Confidence  and  Resolving  the  Crises  if: 

1.  Tne  hard  core  senior  management  at  the  field  oflices  and  headquarters  who 
were  responsible  for  the  problems  that  I  have  addressed  be  removed.  They  do  not 
believe  tnat  the  new  initiatives  that  Secretary  Bentsen  introduced  will  work  since 
they  have  an  inherent  vested  interest  in  maintaining  the  old  system.  After  aU,  it 
was  they  who  designed  the  old  system,  and  to  make  the  new  system  woric  would 
be  absolute  proof  that  their  former  approach  was  wrong.  This  is  tantamount  to  self 
incrimination  and  no  one  can  be  expected  to  put  diligent  effort  into  such  a  cause. 

2.  Contracting  be  placed  on  an  eaual  basis  with  asset  management,  operations 
and  legal.  Since  the  majority  of  the  RTC  business  is  done  via  outside  contracts  an 
objective,  independent  contracting  group  is  essential.  This  is  a  fundamental  man- 
agement flaw  to  have  the  contracting  ofiicers  identified  as  organizational  second 
class  citizens.  The  pressure  from  overzealous  managers  who  are  quick  to  let  it  be 
known  that  they  control  your  paycheck  can  subvert  even  the  most  objective  contract- 
ing ofdoer. 

Again,  I  thank  you  for  the  opportunity  to  appear  before  this  committee. 
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Exhibit  i 


MEMORANDUM 

TO:        Wayne  Fogle 

Deputy  Ethics  Officer 

FROM:      Jim  Rcmer 

Contract  Specialist 

DATE:      November  19,  1990 

SUBJECT:   CERTIFICATION  PURSUAMT  TO  FXRR£A  AKD  12  CFR  PART  1606 
PARTS  1606.6(6),  1606.7(b),  1606.10 

REVIEW  OF  REQUIRED  CERTIFICATIONS  AMD  REGUUVTORY 
COMPLIANCE  FOR;  SOS  #761-9966-900139  -  143 

Proposals  responding  to  the  above-referenced  solicitation  resulted 
in  one  of  the  solicited  firms  having  some  question  as  to  compliance 
vith  the  Regulatory  Compliance  phase  of  the  solicitation  (Conflict 
of  Interest  and  Required  Certifications) .  I  have  listed  the  firm 
and  the  questions  vith  regard  to  their  conflict  of  certification 
belov.  Also  attached  is  Part  B,  "Background  information  and 
Regulatory  Compliance  Section"  of  their  responses  to  the 
solicitation  for  your  review.  Please  review  and  advise  of  your 
determination  of  the  is  lues  in  question  on  the  respective  firm. 

FIRM  CONFLICT  OR  CERTIFICATION  PROBLEM 

Pillar  Investment  Co.    1.  False  statement  of  employment  1989  to 

present  in  part  B. 

2.  Mon-disclosxire  of  employment  at  an  S&L 
as  8r.  VP  in  charge  of  REO  property 
from  1989  to  present  time. 

3.  Claising  KWOB  status  when  not  active 
in  the  daily  business. 

4.  Experience  qualifications  in  Pillar 
Real  Estate  Services  not  in  Pillar 
Investment  Co.,  who  was  the  bidder. 

5.  Pillar  Investment  Co.  and  Pillar 
Properties,  Inc.  both  dba  as  Pillar 
Real  Estate  Services.   Two  separate 
corporations  cannot  ethically  use  the 
same  dba.   Pillar  Investment  was 
incorporated    in    1979.       Pillar 
Properties,  Inc.  was  incorporated  in 

1989. 
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6.    Under  Asset  Management  Experience  in 
Section  B,  it  is  stated  the  Chairman 
Dianne  Landen  supervised  the  Asset 
Management/Disposition  Department 
of  3  institutions  with  assets  of  2.4 
billion  and  managed  portfolios  of  l 
billion   for   large   pension   funds, 
offshore  investors  and  public  firms. 
These  are  not  listed  under  her  stated 
experience  in  Section  B. 

The  folloving  is  copied  from  section  B  Technical  Section  submitted 
October  2S,  19  9  0  to  RTC  in  MCO  Contracting  in  reply  to  sos  7€l- 
9966-900139-CS  and  verified  as  correct  by  Ronald  Landen. 

OZAKNE  M.  LAKDEN 

2900  Glencliff  Drive 

Piano,  Texas  7S07S 

EXPERIENCE 

PZX.IAR  REAL  ESTATE  SERVICES  -  1989-PRESEKT 
Chairman\Chief  Executive  Officer 

-  Supervised  the  reporting,  planning,  and  submissions  to  the 
Financial  Assistance  Division  of  FHLB,  for  a  Southwest 
Plan  Institution. 

-  Consulting  work  with  2  r^jor  Southwest  Plan  Institutions 
to  include: 

Financial  assistance  Agreement  Compliance  Officer/Covered 
Asset  Portfolio  Manager  for  a  Southwest  Plan  Institution 
with  a  Portfolio  of  300  Million. 

-  Review  and  prepare  all  submissions  to  FDIC  in  conjunction 
with  Financial  Assistance  Agreement. 

Establish  Marketing  Strategies  for  Portfolio  Dispositions 
of  Assets. 

-  Review  all  Sales  Contracts  received  on  Assets  to 
determine  disposition  viability. 

-  Analyze  third  party  management  companies  to  insure  compe- 
tent, professional  management  of  Assets. 

-  Coordinate  and  review  of  Quarterly  Yield  Maintenance 
Reports  with  Accounting  Personnel. 

-  Conducting  Asset  management  Seminars  for  banking  and 
Real  estate  executives. 

Dianne  M  Landen  was  from  1989  and  is  still  employed  by  Americity 
Federal  Savings  Bank.  On  November  15,  I  visited  the  offices  of 
Americity  Federal  located  at  750  N.  St.  Paul,  Dallas,  Tx.  and 
verified  with  Dianne  Landen 's  secretary  and  with  the  personnel 
department  that  Dianne  Landen  was  fully  employed  as  Senior  VP  in 
charge  of  REG  and  had  been  working  there  since  Dec.  1,  1989. 
Failure  to  disclose  this  employment  is  a  very  serious  violation  of 
RTC  regulations. 
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Attached  is  a  Statement  of  Financial  Condition,  dated  June  30, 
1990,  for  Americity  Federal  Savings  Bank,  showing  Dianne  Landen 
listed  as  Senior  Vice  President  in  the  officers  list.  This 
statement  was  picked  up  by  me  in  the  Bank  office  on  November  15, 
1990  when  contacting  the  personnel  office. 

Seven  phone  calls  to  Pillar  Investment  Co.  for  Dianne  Landen  from 
me  were  made  over  a  2  week  period.  Dianne  was  never  in  to  answer 
the  phone  and  never  returned  a  call.  Her  husband  Ronald  Landen 
returned  one  call  left  for  Dianne.  I  have  never  been  able  to  talk 
to  Dianne  because  she  was  never  at  the  place  of  business  when  calls 
were  made  at  different  times  during  working  hours. 

Page  24  in  Section  B  states  the  firm  maintains  in  excess  of 
$100,000  in  banks  and  money  market  accounts  for  purposes  of 
providing  Adequate  Liquidity.  With  a  total  assets  as  listed  in  Dun 
&  Bradstreet  in  the  amount  of  $109,349  there  is  not  much  above  the 
$100,000  in  an  operating  company.  My  visit  to  the  office  at  11910 
Greenville  Ave.,  Suite  200,  that  was  90%  vacant  would  verify  the 
above  statement.   The  Dun  &  Bradstreet  report  is  attached. 

On  November  19,  I  called  the  Corporation  department  of  the 
Secretary  of  State  for  Texas  and  obtained  the  following 
information: 

Pillar  Investment  Co.  incorporated  June  11,  1979 

Registered  Agent  -  Ronald  Landen 

President  -  Ronald  Landen 

Treasurer  -  Ronald  Landen 

Director  -  Ronald  Landen 

Secretary  -  Dianne  Landen 

Director  -  Dianne  Landen 

Pillar  Properties,  Inc.  incorporated  January  19,  1989 

Registered  Agent  -  Ronald  Landen 

President  -  Ronald  Landen 

Vice  President  -  Ronald  Landen 

Director  -  Ronald  Landen 

Sec/Treas  -  Dianne  Landen 

Director  -  Dianne  Landen 

Pillar  Real  Estate  Services  is  not  registered  with  the  Secretary  of 
State  as  a  corpcratign  or  as  an  assumed  name. 

In  chapter  36.1-1  of  the  Texas  Business  and  Commerce  Code  it  states 
that  any  corporation  doing  business  in  the  State  of  Texas  under  an 
assumed  name  staall  file  with  the  Secretary  of  State- - 


The  civil  penalty  in  Chapter  36.25  of  the  Texas  Business  and 
Commerce  Code  states  that  the  dba  not  registered  cannot  defend  or 
bring  a  lawsuit  in  the  State  of  Texas  and  has  to  pay  all  court 
costs  on  any  action  brought  against  it. 
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T^e  criminal  penalty  in  Chapter  36.26  of  the  Texas  Business  and 
Conunerce  Code  for  failing  to  file  a  dba  used  by  a  corporation  doing 
business  in  Texas  is  a  misdemeanor  with  a  fine  of  $2,000.00. 

Attached  is  a  letter  I  received  today  from  Karrey  Turner,  Personnel 
Director  for  Americity  Federal  Savings  Bank  at  750  N.  St.  Paul, 
Dallas  verifying  the  employment  of  Dianne  Landen  as  Senior  Vice 
President -Cover  Asset  Department.  Americity  Federal  Savings  is 
Southwest  Plan  No.  11. 

Attached  is  a  memorandum  from  Elise  Perkins  thru  Howard  Blacker, 
MCO  Investigations  Unit,  dated  Nov.  9,  with  reference  "to  Pillar 
Investment  Co.,  Contracting  Fitness  and  Integrity  Verification 
Request. 

Attached  is  a  memorandum  to  Anna  Croteau,  Deputy  Ethics  Officer, 
from  J.  Robert  Yenco,  Contract  Specialist  MCO,  for  review  and 
signed  by  Anna  Croteau  on  Oct.  12,  1990.   Many  new  facts  have  been 
discovered  by  further  investigations  and  a  new  ethics  review  is 
warranted  and  requested. 

Oualif  ication  of.  Ethical  Standards  of  Conduct  for.  and 
Restrictions  on  the  Use  of  Confidential  Information  by  Independent 

Contractor3. 

1606.6   Organizational  conflicts  of  interest. 

(a)    The  following  information  shall  be  required  about  the 

contractor  and  its  related  entities. 

(3)  The  names  of  any  contractor's  related  entities  who  have  been 
or  are  directors  or  officers  of  an  insured  depository  institution. 

-  Dianne  Landen  is  a  related  entity,  and  is  and  has  been 
employed  by  Americity  Federal  since  Dec.  1,  1989.  This 
employment  appears  to  be  an  organizational  conflict  of 
interest. 

(4)  A  list  of  all  competing  property  of  the  contractor  and  its 
related  entities,   if  the  contract  relates  to  the  valuation, 
disposition,  or  management  of  real  estate. 

-  Dianne  Landen  is  Sr.  VP,  Americty  Federal  Savings  Bank  in 
charge  of  REO  department.   This  appears  to  be  an 
organizational  conflict  of  interest. 

(5)  Information  concerning  any  other  business  or  financial 
interest  of  the  contractor,  or  its  related  entities,  which  could 
adversely  affect  the  contractors  ability  to  perform  under  the 
contract  or  to  represent  the  RTC. 

-  Dianne  Landen  as  head  of  the  REO  department  of  Americity 
is  selling  to  the  same  market  as  RTC  is  selling.   This 
appears  to  be  an  organizational  conflict  of  interest. 
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(b)   Certification  required. 
The  contractor  shall  also  provide  the  following  certification: 

(1)  That  no  organizational  conflict  exists  as  a  result  of  the 
contractor's  interests,  relationships,  or  other  RTC  contracts. 

-  It  appears  that  the  failure  to  disclose  the  enployment  of 
Dianne  Landen  as  Sr.  VP  or  Americty  Federal  Savings  is  a 
conflict  of  interest. 

1606.7   Personal  conflicts  of  interest. 

(b)   Information  required. 

A  contractor  shall  obtain  from  its  management  officials  and  key 

employees  the  following  information  about  the  personal,  business, 

and  financial  relationships  of  themselves,  their  spouses,  and  minor 

children. 

(2)  Relationships  within  the  last  five  years  with  any  other 
insured  depository  institution,  or  depository  institution  holding 
company,  as  an  officer,  director,  or  controlling  shareholder  or 
employee. 

-  No  statement  was  made  about  the  employment  of  Dianne 
Landen  as  SR.  VP  of  Americty  Federal  Savings  but  it  was 
stated  that  she  worked  for  Filler  Real  Estate  Services 
1989  to  present  and  certified  correct  by  Ronald  Landen 
Registered  Agent,  President,  Treasurer  and  Director  of 
Pillar  Investment  Co.  dba  Pillar  Real  Estate  Services. 
It  appears  that  information  about  the  employment  of 
Dianne  Landen  was  purposely  withheld  to  avoid  having  a 
conflict  of  interest - 
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In  view  of  the  above  facts, t I  recommend \ Pi liar  Investment  Co.  not 
be  used  as  a  contractor  for  RTC  for  SOS  /761-9966-,900139  -  143, 
and  the  firm  be  removed  from  the  Contractor  Data  Base  as  a  MWOB 
designation.  /       y  f         / 
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Howard  Blacker 
William  Roher 
Janie  Thomas 
Don  Epperson 
Gary  Gibson 
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Ttoer  27,  1990 

land  vrit;ten  statement  on  the  right  of 
note  was  dictated  by  Gary  Gibson  and 
written  by  Ed  Isaacs  as  a  substitute 
the  last  paragraph,   Instructions  were 
n  to  change  this  wording  before  taking 
o  the  Deputy  Ethics  Officer  Wayne  Fogle. 
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(b)   Certification  req-uired. 

The  contractor  shall  also  provide  the  following  certification: 

(1)  That  no  organizational  conflict  exists  as  a  result  of  the 
contractor's  interests,  relationships,  or  other  RTC  contracts. 

-  It  appears  that  the  failure  to  disclose  the  employment  of 
Dianne  Landen  as  Sr.  VP  or  Americty  Federal  Savings  is  a 
conflict  of  interest. 

1606.7   Personal  conflicts  of  interest. 

(b)   Information  required. 

A  contractor  shall  obtain  from  its  management  officials  and  key 

employees  the  following  information  about  the  personal,  business, 

and  financial  relationships  of  themselves,  their  spouses,  and  minor 

children. 

(2)  Relationships  within  the  last  five  years  with  any  other 
insured  depository  institution,  or  depository  institution  holding 
company,  as  an  officer,  director,  or  controlling  shareholder  or 
employee. 

-  No  statement  was  made  about  the  employment  of  Dianne 
Landen  as  SR.  VP  of  Americty  Federal  Savings  but  it  was 
stated  that  she  worked  for  Piller  Real  Estate  Services 
1989  to  present  and  certified  correct  by  Ronald  Landen 
Registered  Agent,  President,  Treasurer  and  Director  of 
Pillar  Investment  Co.  dba  Pillar  Real  Estate  Services. 
It  appears  that  information  about  the  employment  of 
Dianne  Landen  was  purposely  withheld  to  avoid  having  a 
conflict  of  interest. 

We  request  that  you  render  a  firm  opinion  as  to  the  viability  of 
using  Pillar  Investment  Co  as  a  contractor  for  the  MCO. 

cc:   Howard  Blacker 
William  Roher 
Janie  Thomas 
Don  Epperson 
Gary  Gibson 
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Exhibit  2 

MEMORANDUM 
TO:        Don  Epperson 
FROM:      Jim  Romer 
DATE:      July  9,  1991 
SUBJECT:   Non-refundable  option  fee  to  process  cash  sales  offer. 

It  has  been  brought  to  my  attention  that  an  Asset  Manager  for  RTC 
has  requested  a  non-refundable  "option"  fee  in  order  to  process  a 
cash  sales  contract  for  presentation  to  the  review  coitunittees  of 
the  AMC  and  RTC. 

The  following  are  the  facts  and  are  obtained  from  the  attached 
documents: 

1.  Pillar  Real  Estate  Services  offer  for  sale  of  Asset  #141.  This 
asset  is  54  remaining  lots  in  Prairie  Creek  Addition  Phase  II. 
A  price  list  on  the  54  lots  is  attached. 

2.  Prairie  Mound  Limited  Partnership,  through  their  broker  Jim 
Douglas  of  Douglas  Properties  on  May  14,  1991  made  an  offer  to 
Pillar  Real  Estate  Services  of  $12,500.00  each  for 
approximately  50  lots  for  a  total  of  $625,000.00. 

3.  On  May  16,  1991  in  a  letter  to  Prairie  Mound  Limited 
partnership,  c/o  Jim  douglas.  Pillar  Real  Estate  Services 
stated  the  May  14,  1991  offer  had  been  reviewed  and  rejected. 
Included  in  the  same  letter  was  a  proposal  from  Pillar  Real 
Estate  Services  to  sell  the  property  for  $790,000.00.  No 
mention  was  made  in  this  proposal  about  non-refundable  fee  to 
process  the  sales  offer. 

4.  Prairie  Mound  Limited  Partnership  immediately  accepted,  signed 
and  returned  Pillar's  proposal,  along  with  a  contract  of 
Purchase  of  Sale  on  RTC  form. 

5.  In  a  letter  dated  June  6,  1991  from  Pillar  to  this  prospective 
purchaser,  Pillar  stated  that,  in  order  to  process  the 
document  for  presentation  to  the  review  committees  of  Pillar 
and  the  RTC,  the  following  items  were  needed: 

1.  Signed  personal  financial  statement  of  the  buyer 

2.  Resume  and  background  history  of  the  buyer 

3.  Non-refundable  option  fee  of  $3,000.00 

Jim  Douglas  states  that  after  receiving  the  June  6  letter  from 
Pillar,  he  was  told  by  Pillar  the  offer  by  his  customers  would  not 
be  considered  until  the  $3,000.00  was  paid.  In  a  later  telephone 
call  Douclas  was  told  Pillar  would  now  accept  $1,500.00  in  lieu  of 
the  $3,000.00 
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Next,  I  wrote  to  Ms.  Sullivan,  RTC  Regional  Director,  and 
hand  delivered  the  letter  to  Ms.  Sullivan  on  June  06.   Her 
assistant,  Ms.  Mary  Kiesewetter  promised  to  look  into  the 
matters  but  not  to  my  satisfaction.   From  the  letter  I 
received  on  6/25  signed  by  Mr.  Joel  James,  I  have  the 
impression  that  the  letter  was  dictated  by  Ms.  Diane  Landen 
(Chairman  of  Pillar) .   Price  was  the  only  issue  discussed 
and  that  issue  was  no  longer  valid.   Pillar,  since  then  has 
cut  prices  in  half  to  sell  to  Builders!  (See  attached 
letters) 

At  this  point,  the  internal  investigation  of  Pillar  R/E 
started: 

•  Somehow,  Pillar  R/E  learned  of  my  grievances  against 
the  company  within  24  hours.   Mr.  Ron  Landen  called  me  on 
June  7  and  he  laughed  at  my  efforts.   Some  of  his  comments: 

«  RTC  can  not  do  a  damn  thing  for  you!   RTC  has  their 
own  problems  to  worry  about,  they  don't  worry  about  your 
little  offer!   we  have  the  authority  to  sell  and  make 
decision,  not  RTC! 

•  Your  Chinese  buyers  want  something  for  nothing!  If 
they  want  to  buy  something  cheaper  then  you  need  to  take 
them  somewhere  else! 

•  It  doesn't  matter  how  long  will  it  takes  to  sell  the 
lots!   We  will  be  here! 

•  To  save  you  time,  there  were  people  complained  about 
us  before.   They  wrote  to  everybody:  RTC,  Congressman,  Mr. 
Siedman,  everybody  you  can  think  of  but  President  Bush. 

But  they  did  not  get  any  results  and  they  still  have  to  come 
back  to  deal  with  us. 

The  lot  that  I  was  negotiating  was  priced  at  $84,000  like 
the  others  3  corners  lot  of  the  same  intersection.   All  the 
lots  were  reduced  to  s75,00O  except  the  one  I  worked  with. 
It  stayed  at  the  counter  offered  price  578,750! 

"  Mr.  Ron  Landen  told  me:  Good  things  happened  if  you 
deal  directly  with  Pillar  instead  of  wasting  your  time  going 
behind  Pillar's  back!   It  sounds  like  Mr.  Ron  Landen 
penalized  me  for  going  to  RTC? 

•  Mr.  Ron  Landen  also  mailed  me  a  letter  dated  6/26  and 
gave  me  two  days  to  submit  a  full  price  offer.   I  received 
the  letter  on  6/28,  the  deadline  in  the  letter! 

All  of  the  above  statements  represented  indications  of 
discrimination  from  Pillar  R/E  Services.   RTC  is  a 
government  agency  and  I  don't  understand  how  discrimination 
can  be  practiced  by  a  contractor  doing  business  with  the 
go  /ernme.nt? 

Enclosed  are  all  the  ccrrespcndences  and  the  new  price  list. 
I  hc?e  ycu  can  help  and  I  look  forward  to  hear  from  ycu 
soon. 


C  -i 


ncsreiy  yours. 


\ 


I 
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Exhibit  3 

July    16,    1991 

Mr.  Jim  Romer 
Contract  Specialist 
RTC  Regional  Sales  Center 
3500  Maple  Avenue 
Dallas,  Texas  75219-3935 

RE:  Marketing  Practice  &  Discrimination  of  Pillar  R/E. 

Dear  Mr.  Romer: 

I  have  had  a  lot  of  difficulties  in  dealing  with  Pillar  Real 
Estate  Services.   I  would  like  to  call  your  attention  into 
the  matter. 

Problems  arose  when  I  submitted  a  offer  on  behalf  of  buyers 
for  lot  16,  block  C  of  The  Hills  of  Indian  Creek.   The  offer 
was  a  cash  purchase  for  S68,000  for  the  above  lot.   Pillar 
R/E  rejected  the  offer  and  they  said  they  will  not  take 
anything  less  than  the  $78,750  list  price.   Because  I  was 
dissatisfied  with  Pillar's  cold  attitude,  the  inexperienced 
of  their  Marketing  Director,  Mr.  William  Mach,  (Mr.  Mach 
told  me  he  was  new  on  the  job  and  knew  little  about  the 
subdivision),  and  Pillar's  understanding  about  market 
conditions,  I  contacted  Mr.  Corky  Barton  of  RTC.   He 
referred  me  to  Mr.  Joe  Williams  but  I  did  not  get  any 
results.   Mr.  Williams  told  me   about  Pillar's  promises  with 
a  land  developer  not  to  discount  lots  at  The  Hills.   The 
result : 

•  In  early  June,  Pillar  R/E  reduced  prices  unevenly. 
Let  16A,  block  B,  a  golf  course  lot  was  reduced  from  596,200 
to  S49.00O  and  was  sold  to  Builders.   Several  other  golf 
course  lots  was  reduced  from  $113,000  to  $60,000  and  again 
sold  immediately  to  Builders  (Lot  2,3,30,31,32,39,40  of 
block  B,  lot  1  of  block  D).   There  are  others  goT  ^  courgp 
lets  reduced  from  5115,000  to  $75,000  (lot  23,24,25,26,27,28 
29  of  block  E) .   When  I  asked  Mr.  Ron  Landen  about  these 
lots  and  hope  he  would  consider  for  the  Buyers  to  change 
lot,  he  then  told  me  that  he  would  not  pay  my  office  full 
commission. 

'   A  worthy  note:  The  reduction  was  not  publicized  -on 
Multiple  Listing  Services  or  News  media  nor  Pillar  informed 
me  about  it.   I  only  knew  about  the  price  change  from  a 
builder. 

•  Their  sub-contractor,  Clarem  Realty  Partners  is  not  a 
member  of  Dallas  nor  Collin  County  Board  of  Realtors  as  RTC 
stated  in  SOS  requirements.   There  are  no  signs  posted  from 
Clarem  or  Pillar  R/E  at  the  subdivision.   The  only  signs 
which  the  public  would  see  since  early  2/91  are  from  A  G 
Allen.  (Mr.  Alien  is  a  Builder  not  working  for  Pillar). 
Anybody  called  from  the  sign  then  have  to  deal  with  A  G 
Allen.  (He  likes  to  tell  orospects  that  he  owns  all  the 
lets: ) 
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Ms.  Car-nen  Sullivj 
Regional  Direocor 
Resolution  Trust  Corporation 
3500  Maple  ;>venue 
Dallas,  Texas  TSIIS 


Dear  Ms.  Sullivan: 


•  JUL- 


'^ 


yj 


This  letter  is  to  advise  you  of  an  occurrence  in  the  Dallas 
Metroplex  Consolidated  Office  which  requires  your  ianediate 
attention.  v»e  have  been  infonaed  froa  several  sources  at  tne  RTC 
Regional  Office  and  the  MCO  that  Mr.  Jira  .Rocer  has  issued  a 
aenorandun  which  accuses  representatives  cf  this  firz  of  asKinc 
for  "bribes"  m  connection  with  the  processing  of  REC  Sales 
Contracts.  The  "bribe"  refers  tc  an  Optio.".  Fee  requested  froE  a 
prospective  buyer  m  connection  wit.h  the  sal.  of  land  in  the 
Prairie  CreeJc  Subdivision  m  Flower  Mound.  The  standard  RTC 
contract  provides  for  taki.-.c  an  Option  Fee  i.n  connection  wit."  the 
sale  of  real  estate.  Pillar  has  done  this  on  several  occasions 
and  all  funds  received  as  Option  Fees  have  been  placed  m  ac- 
counts designated  for  the  RTC  as  Receiver. 

The  action  take.n  by  this  enployee  is  sla.nderous  to  the  reputation 
of  t.his  fira  and  its  principals  a.nd  represents  a  defamation  of 
character  assault. 

This  situation  is  ridiculous  when  one  considers  t.hat  representa- 
tives of  the  RTC  Inspector  General  Office  have  been  virtually 
"livmc"  m  tiie  ;ffice  of  Pillar  during  the  last  three  aont.^s, 
and  would  have  reported  any  aisapprcpr lation  cf  funds.  Adciticn- 
ally  ,  this  fira  .las  been  awarded  a  second  .i.sset  Management  and 
Disposition  Agreer.ent  froa  the  Kansas  City  Consolidated  Office. 


We  seek  t:  have  the  contents  of  t.he  foregoing  aencrancur.  to  _e 
publicly  disavowed  bv  its  writer  and  by  yourself.  Since  t.^.e 
riiaors  m  t.-.e  Metroplex  Consolidated  Office  have  becoce  so  wide- 
spread, we  are  ccncerned  about  its'  future  i-plicaticrs  that  r.ay 
hinder  Pillar's  arilitv  to  obtain  additional  Asset  Manaceaent 
assicr.-er.t5  . 


Caraen,  our  reputation  is  extreaely  iaportant  to  us.  Therefore 
we  must  request  a  neetirc  wit.h  ycu  as  soon  as  possible.  The 
seriousness  *of  t.-.is  situation  cannot  be  ic.-.cred. 


LOOK  :or"-'arc  to 


'.earinc  rroa 


.■ou . 


trulv  yours, 
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Exhibit  5 

MEMORANDUM 

TO:       Corky  Barton 
Jim  May 
Brent  Ciurlino 

FROM:     Jim  Romer 

DATE:      June  25,  1991 

Subject:   Phone  inquiry  -  Jim  Douglas  on  $3,000  Non-Refundable 

Option  Fee  before  a  sales  contract  would  be  considered, 
by  Pillar  Real  Estate  Services  a  SAMOA  contractor. 

June  24,  1991  -  Jim  Douglas  inquired  of  Jim  Romer,  Contact 
Specialist  about  RTC's  requirements  of  non  refundable  processing 
fees  to  get  a  cash  sale  of  50  lots  considered  by  Pillar  Real 
Estate  Services,  a  SAMOA  contractor  for  RTC  in  charge  of  the  lots 
for  sale. 

In  40  years  as  a  Real  Estate  Broker  and  Appraiser,  I  had  never 
encountered  a  processing  fee  having  to  be  paid  to  the  selling  agent 
before  a  sales  contract  would  be  considered.  Not  being  in  a 
position  of  authority  on  RTC  sales  of  assets,  I  contacted  Corky 
Barton  in  the  RTC  Sales  Department.  Corky  Barton  took  me  to  Jim 
Mays  of f i>  e  where  Brent  Ciurlino  was  meeting.  I  presented  the  up 
front  fee  problem  to  Corky,  Jim  and  Brent.  Brent  Ciurlino  stated 
that  if  I  could  get  written  proof  he  would  take  appropriate  action. 

I  drove  to  Jim  Douglas  office  to  get  copies  of  the  payment  request 
from  Pillar.   Attached  are  the  following: 

1.  Pillar  Real  Estate  offer  for  sale  of  Asset  #141,  54  remaining 
lots  in  Prairie  Creek  Addition  Phase  II.  with  an  attached 
price  list  on  4  6  of  the  54  lots. 

2.  May  14  offer  of  $12,500  each  for  50  lots  or  a  total  of 
$625,000  with  a  contract  drawn  on  RTC  forms 

3.  May  16,1991  counter  offer  received  from  Pillar  stating  they 
would  consider  $790,000  cash  offer.  The  proposal  was 
accepted,  signed  and  returned  to  Pillar  along  with  a  Contract 
of  Purchase  of  Sale  on  RTC  forms.  No  mention  was  made  in  the 
counter  offer  about  up-front  non-refundable  fees. 

4.  June  6,  1991  letter  from  Pillar  Real  Estate  Services  to  Jim 
Douglas,  the  selling  broker,  stating  that  in  order  to  process 
the  sales  offer  a  non-refundable  fee  of  $3,000.  would  have  to 
be  paid. 
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5.  June  14,  1991  letter  from  Jim  Douglas  to  Pillar  about  bank 
contacts  regarding  the  buyer. 

In  a  personal  interview  with  Jim  Douglas  the  following  facts  were 
stated: 

1.  When  Jim  Douglas  said  he  would  not  pay  the  $3,000,  Pillar 
stated  that  they  would  consider  the  offer  for  §1,500.  Without 
payment  of  the  $1,500  the  offer  would  not  be  considered  when 
the  Pillar  committee  met  on  Monday  June  24. 

2.  Douglas  refused  to  pay  the  $1,500. 

3.  Jim  Douglas  was  listing  agent  on  three  properties  prior  to 
Pillar  SAMOA  contract  and  was  excluded  from  the  opportunity  to 
compete  for  the  listing  agreements  when  Pillar  took  over. 

A.  Bethany  409,  Allen,  Texas 

Douglas  had  previously  sold  two  tracts,  one  for  $40,000 
per  acre  for  50  acres  and  25  acres  for  $25,000  per  acre 
in  the  previous  year.  There  is  a  lawsuit  on  the  property 
involving  RTC  and  Wayman  Lavell  who  has  offered  to  settle 
the  lawsuit  for  $8,000  per  acre.  Bill  Lacy  now  has  the 
listing  and  is  now  trying  to  sell  at  $10,000  per  acre  on 
a  bid  sutuation  that  requires  a  $5,000  non-refundable 
option  fee.   The  new  appraisal  is  $21,000  per  acre. 

B.  1000  Oa'-s  Subdivision,  Lake  Dallas  &  Cornith.  Jim 
Douglas  l.as  sent  in  two  offers  to  Pillar  but  has  received 
no  response.  On  this  subdivision  there  are  a  number  of 
unresolved  problems,  an  illegal  sewer  line  across  the 
property  and  a  $4  0,000  fee  is  owed  to  the  City  of  Lake 
Dallas.  Douglas  has  offered  information  to  Pillar  to 
help  resolve  these  situations,  which  Pillar  declined. 

C.  West  Gate  at  Wiley.  Jim  Douglas  sold  100  lots  to  Fox 
Jacobs  Builders  and  submitted  contracts  on  the  balance  of 
the  lots  to  Pillar  and  was  told  they  were  not  part  of  the 
assets.  After  6  or  7  weeks  Douglas  convinced  Pillar  that 
the  lots  were  part  of  their  assets  but  Fox  &  Jacobs  is 
now  out  of  lots  and  Pillar  states  that  they  cannot  sell 
any  more  lots  until  they  get  a  new  appraisal,  by  that 
time  Fox  &  Jacobs  will  be  gone. 

It  appears  the  new  agents  do  not  know  any  of  the  past  history  of 
the  property  and  Pillar  has  told  Douglas  they  do  not  care  what 
happened  in  the  past.  Ron  Landon  told  Douglas  the  reason  he  was 
not  considered  to  continue  listing  the  properties  was  that  he  did 
not  come  up  on  the  list. 
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Jim  R'omer  checked  on  the  selection  of  a  broker  by  Pillar  for 
property  located  in  Lewisville  one  half  mile  from  the  listing 
brokers  office.  The  list  of  brokers  for  the  property  were  selected 
from  a  zip  code  in  Denton,  Texas  which  is  several  zip  codes  away 
from  the  property. 

To  get  further  information  in  writing,  I  drove  to  ERA  First  City 
Realty,  2312  Trinity  Mills,  Road,  Carrollton-  Tx.  and  visited  with 
Mike  Doan  and  his  broker  Fred  Marsh.  Below  is  what  I  learned  from 
the  conversation. 

Mike  Doan  had  a  customer  for  a  lot  in  Hills  of  Indian  Creek.  Mike 
drove  to  the  lot  sites  and  the  only  for  sale  signs  that  were  on 
the  property  were  those  of  R.  G  Allen.  R.  G.  Allen  told  Mike  the 
lots  belonged  to  RTC  but  would  not  give  him  the  name  of  the  agent. 
Mike  learned  that  Pillar  was  in  charge  of  the  RTC  lots.  On 
contacting  Pillar,  Mike  talked  to  William  T.  Mach,  Jr.  marketing 
manager  for  Pillar  about  a  lot  for  his  client  and  was  given  a  one 
page  outline  of  the  project  the  only  information  Pillar  had 
available  for  a  prospective  buyer  although  Pillar  had  been  managing 
the  property  since  last  December.  Mach  explained  that  he  was  new 
to  the  job  and  knew  very  little  about  the  properties. 

Mike  Doan  produced  a  copy  of  a  letter  to  Carmen  Sullivan  dated  June 
2,  1991  explaining  his  not  being  able  to  get  an  offer  accepted  for 
$68,500  cash  for  a  lot  not  joining  the  golf  course  that  was 
appraised  at  $84,000  when  a  lot  that  was  appraised  at  $103,000  was 
sold  for  $49,000  to  the  b>-ilder,  R.  G.  Allen  who  had  his  for  sale 
signs  on  the  RTC  properties  for  months.  It  was  also  learned  that 
the  same  builder  had  purchased  several  lots  at  $60,000  that  were 
appraised  at  $103,000. 

Ron  Landon  told  Mike  Doan  he  liked  to  sell  to  builders  and  not  to 
individuals  but  if  he  would  work  with  him  he  would  get  a  better 
deal  than  with  RTC. 

Joe  Williams  told  Mike  that  his  offer  was  a  good  offer  but  that 
Pillar  is  not  going  to  sell  that  lot  because  Pillar  promised  to 
sell  only  to  builders. 

Mike  talked  to  Ron  Landon,  Thursday,  20th  of  June  and  was  told  that 
he  had  sent  letter  to  RTC  and  it  does  no  good  and  he  knows  the  man 
who  will  do  the  investigating. 

Mike  talked  to  Dianne  Landon  and  she  said  she  wanted  to  sell  the 
lot  but  he  needed  to  get  buyer  to  go  up  on  price. 

Ron  Landon  called  back  and  laughed  at  Mike,  stating  contacting  RTC 
doesn't  do  any  good.  Bring  the  price  to  full  price  and  you  will 
get  paid  6%.  From  now  on  he  will  only  get  3%  and  the  other  3%  will 
go  to  Clarion  Realty  after  July  1.  Ron  said  he  will  decide  who 
gets  a  contract. 
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Attac.'ied  are  the  following  documents  received  from  Mike  Doan: 

1.  June  2,  1991  letter  to  Carmen  Sullivan. 

2.  June  6,  1991  answer  to  letter  by  Mary  Kieswetter. 

3.  Copy  of  Pillar  Price  list  for  Hills  of  Indian  Creek. 

4.  Copy  of  a  new  June  price  list  from  Clarion  Realty  Partners 
showing  lot  F16A  priced  at  $49,000  and  marked  sold  with  the 
adjoining  lots  priced  at  $84,000. 

5.  Copy  of  lot  plans  for  Hills  of  Indian  Creek. 

6.  Copy  of  letter  to  Mike  Doan's  friend  Richard. 

After  the  meeting  with  Mike  Doan,  I  drove  to  the  subject  lots  and 
took  pictures  to  show  the  comparison  of  the  two  lots,  the  one  sold 
for  $49,000  located  on  the  golf  course  and  the  one  refused  at 
$68,500  located  off  the  golf  course.  I  also  took  pictures  of  the 
builders  for  sale  signs  on  RTC  property  and  noted  that  there  is  no 
way  for  a  prospective  buyer  to  know  that  the  lots  belong  to  RTC  and 
are  for  sale  by  a  broker. 

Attached  are  following: 

Copy  Pillar's  price  list  for  Asset  /114 

Copy  price  list  from  Claren  Realty  Partners 

Pictures  of  Lot  C  16  taken  from  W,  N,  E  i  S.  priced  $78,750  to 

Mike  Doan.   This  lot  is  off  golf  course  and  not  level. 

Pictures  of  Lot  F  16  A  taken  from  W,  N,  E  i  S.  Sold  for 

$4  9,000.   This  lot  is  located  on  golf  Course  and  is  flat. 

Pictures  of  Lot  B  39  taken  from  W,  N,  E  &  S.   Located  on  golf 

course  sold  for  $60,000. 

Pictures  of  Lot  B  40  taken  f re n  W.  N,  E  &  s.   Located  on  Golf 

course. 

Normally  golf  course  lots  are  priced  from  $15,000  to  $40,000  higher 
than  the  lots  not  on  the  golf  course.  Because  of  view  and  golf 
course  location  of  the  three  lots  sold  above.  Lot  C  16  which  Mike 
Doan  is  trying  to  buy  value  is  at  least  $15,000  less  than  the  lots 
sold. 

Pillar  Real  Estate  Services  is  discriminating  against  a  Minority- 
Oriental  Real  Estate  Agent.  If  this  discrimination  continues,  it 
will  cause  a  lot  of  bad  publicity  for  RTC  and  possible 
Congressional  investigation. 

On  Monday,  June  24,  1991,  Ron  Landon  and  Dianne  Landon  in  a  phone 
conversation  with  Mike  Doan  demanded  full  price  on  the  lot  of 
$78,750. 

I  believe  these  are  the  written  facts  that  Brent  Cirlino  asked  for 
so  that  he  could  take  the  proper  action. 

cc        Fred  Born 

Lloyd  Edwards 
Don  Epperson 
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Exhibit  6 


TO:  Fred   Born 

Lloyd  Edwards 
Don  Epperson 

FROM:      Jim  Romer 

DATE:      April  8,  1992  \^/Jk^ 

SUBJECT:   TnnlTil  1  iniT  an-  ijBa<7in<7  system  on  Banyon  Netvork,1*  reduc«>-^  , 
operating  costs  and  ispe«7e  quality .-of-vorit  y  « 

Production  of  RTC  personnel  can  be  increased  by  over  30%  by  usin? 
inaging  software  on  the  computer  netvorlc. 

Please  review  this  neae  for  presentation  to  the  RTC  Automation 
Committee  at  its  next  meeting.  ^~~^_ 

Installing  and  using  an  imaging  system  for  storing  and  retrieving 
documents  will  reduce  operation 'costs.  • 

•  Save  time  in  document  retrieval 

•  Reduce  file  storage  space  and  costs 

•  Eliminate  lost  files 

•  R^<5ord  chronologically  faxes  sent  and  received 

•  M^Jce  disaster  recovery  quick  ana  inexpensive 

Time  saved  in  document  retrieval  time  will  reduce  costs. ^ 

A  document  c«i  be  retrieved  by  any  word  or  combination  of 
words  in  less  than  15  seconds.  That  is  less  time  than  it 
takes  to  tell  a  secretary  to  bring  a  file.  Time  for  action  can 
be  increased  from  20%  to  60%  by  reducing  the  time  finding 
document  from  50%  of  our  time  to  10%.  Time  saved  will  pay  for 
the  total  system  in  less  than  60  days. 

Storage  space  and  cost  of  file  cabinets  will  be  reduced. 

An  optical  disk  the  size  of  your  hand  will  store  20,000 
documents  or  the  equivalent  of  a  4  drawer  file  cabinet.  File 
space  will  be  saved"  and  cost  of  file  cabinets  will  be  reduced. 

y 

Eliminating  lost  files  will  improve  productivity. 

Three  per  cent  of  all  files  are  lost.  Lost  files  cost  time 
and  money.  In  the  future  files  will  be  permanently  stored  on 
optical  WORM  drives  for  permanent  legal  record.  Any  file  can 
be  brought  up  on  computer  screen  quickly. 
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Time  wasted  standing  at  the  fax  machine  will  be  eliminated. 

May  hours  are  lost  by  people  standing  at  the  fax  machine.  On 
the  proposed  software  system  faxes  are  received  automatically 
on  computer.  Fax  is  relayed  to  the  correct  person  or  persons 
on  the  network  where  it  can  be  read  or  printed.  Any  document 
can  be  sent  by  fax  by  typing  the  phone  number  and  pressing  F. 
The  time  saving  from  hours  lost  at  the  fax  machine  will  pay 
for  the  installation. 

Disaster  recovery  vill  be  a  reality  at  a  very  low  cost. 

Duplicating  the  optical  disk  and  storing  at  another  location 
will  insure  recovery  of  records  should  a  disaster  happen. 
Disaster  Recovery  without  duplicate  records  could  cost 
millions. 


I 
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Please  present  this  program  at  the  next  meeting  of  the  RTC 
Automation  Committee.  This  investment  will  increase  productivity 
by  over  30%.  The  software  to  cover  20  users  can  be  purchased  for 
$8,000.00.  The  savings  in  personnel  costs  will  pay  for  the 
installation  of  the  system  in  less  than  60  days. 

Thank  you  for  your  consideration  of  this  document  imaging  plan.  If  ' 
you  desire  further  details  please  call  Jin  Romer  at  443  2298. 


Sirtcere/y, 
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TESTIMONY  OF  DEBBIE  SHERRILL 

My  name  is  Debbie  Sherrill.  I  am  from  Russellville,  Alabama,  near  Florence,  and 
I  work  at  the  RTC  office  in  Atlanta,  Georgia  as  a  Claims/Settlement  Specialist,  I 
have  been  at  the  RTC  three  years.  Previously,  I  worked  for  a  bank. 

I  came  to  the  RTC  in  1990  in  hopes  that  I  would  be  able  to  help  the  government 
take  over  the  failed  savings  and  loans  and  sell  off  their  assets  and  learn  something 
in  the  process.  I  expected  that  RTC  would  do  its  job  according  to  the  law  and  rea- 
sonable business  practices.  I  found,  unfortunately,  that  RTC  could  not  do  this  job. 
So  I  am  here  today,  as  a  concerned  taxpayer  as  well  as  an  employee  of  the  RTC 
to  tell  this  committee  of  the  waste,  fraud,  abuse  and  mismanagement  that  I  have 
personally  seen.  Frequently,  managers  were  promoted  to  positions  that  they  could 
not  perform  properly.  Because  unqualified  people  were  hired,  they  were  often  not 
competent  to  perform  their  jobs,  and  very  substantial  sums  of  money  were  lost.  I 
also  found  that  unqualified  people  were  especially  unlikely  to  accept  suggestions  for 
improvements.  Such  suggestions  were  taken  very  personally  and  rejected,  often  with 
the  employee  being  reprimanded  for  making  the  suggestion.  Because  unqualified 
people  were  hired,  they  protected  one  another,  promoted  one  another,  and  too  often 
drove  out  the  good  people. 

The  following  stories  are  only  a  few  examples  of  the  waste,  fraud  and  abuse  I 
have  encountered  at  the  RTC.  ^me  of  the  examples  are  directly  due  to  incompetent 
management.  Others  are  fundamental  institutional  problems. 

•  One  example  of  management  incompetence:  RTC  is  legally  required  when 
it  sells  financial  assets  to  a  bank  to  pay  interest  on  any  assets  that  are  not  delivered 
on  time.  When  a  deal  is  made,  assets  must  be  moved  within  a  certain  time  frame 
so  that  RTC  does  not  have  to  pay  interest  to  the  acquiring  bank.  Our  staff  is  not 
competent  to  make  decisions,  and  often  defers  making  those  decisions.  While  the 
staff  waits,  because  of  the  department  head's  ability  to  make  decisions,  the  money 
sits  there.  Deals  that  should  take  place  the  next  business  day  instead  are  taking 
three  days  to  three  weeks  or  more,  and  during  that  time,  the  RTC  is  accumulating 
liabilities  to  the  acquiring  bank.  We  have  to  pay  the  acquiror  interest  based  on  the 
T-bill  rate  plus  100  basis  points.  At  one  institution  I  had  over  $4  million  dollars  sit- 
ting in  an  account  paying  approximately  8  percent,  interest  on.  The  RTC  wastes 
tens  of  thousands  of  dollars  a  aeal. 

•  Contractor  waste,  fraud  and  abuse  is  a  rampant  problem.  For  example: 

1.  Padding  of  bills.  Firms  are  billing  for  more  hours  than  were  actually  worked 
and/or  billing  for  more  hours  than  is  reasonable  to  complete  the  task. 

2.  Unqualified,  incompetent  staff.  Firm  sends  untrained  and  unqualified  personnel 
to  field  site  even  though  contract  calls  for  experienced  personnel.  Result  is  inac- 
curate data  and  inferior  work  product. 

3.  Under  bidding  for  contract,  then  once  awarded  contract  firm  is  re-submitting 
an  amendment  to  contract  increasing  the  cost  2  to  3  times.  Example:  A  Big  Six  ac- 
counting firm  original  bid  was  $95,000  for  the  Claims/Settlement  portion  only.  They 
were  awarded  the  contract.  Within  the  first  few  weeks  of  the  contract  the  firm  sub- 
mitted an  amendment  for  over  $270,000.  That's  an  increase  cost  of  $175,000  for  just 
mv  department.  I  shutter  to  think  of  what  the  entire  contract  cost  was!  RTC  accept- 
ed the  adjustment. 

4.  Delaying  review  of  contractor  work  and  responsive  action  when  problems  occur. 
Example:  Firm  was  hired  to  conduct  an  Furniture,  Fixture  &  Equipment  appraisal 
and  branch  facility  appraisal  in  South  Ctirolina.  When  the  appraisals  were  submit- 
ted it  was  evident  that  the  appraisals  were  blatantly  wrong.  There  was  furniture 
and  equipment  listed  that  didn't  even  exist.  Furniture  and  equipment  items  were 
listed  as  being  located  in  one  branch  when  in  reality  they  were  at  another  location. 
Due  to  geographic  location  of  the  branches  a  reasonable  time  frame  to  complete  this 
pTOjject  would  he  three  to  four  days.  The  project  was  completed  in  one!  The  presen- 
tation and  quality  of  work  submitted  was  very  poor.  Yet  knowing  all  of  this,  RTC 
paid  for  the  appraisal  anyway.  RTC's  response  was  to  hire  another  contractor  for 
a  second  appraisal;  costing  the  RTC  approximately  $100,000  for  a  project  that 
should  have  cost  approximately  $30,000. 

Another  example  of  RTC  management's  unwillingness  to  take  action  to  confront 
contractors  was  with  a  Big  Six  accounting  firm  hired  to  complete  a  project  in  Rich- 
mond, VA.  RTC  needed  to  cancel  the  contract.  The  quality  of  work  was  very  poor, 
inaccurate  data,  deadlines  were  not  met.  Even  the  acquiring  institution  complained 
about  the  contractors  performance.  I  discussed  these  problems  many  times.  I  re- 
fused to  sign-off  on  bills  submitted  by  the  firm.  I  refused  to  sign-off  of  actual  institu- 
tion work  submitted  by  the  firm.  I  discussed  these  problems  with  the  firms  man- 
agers and  RTC  managers.  RTC  paid  the  firm  anyway. 
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These  type  of  incidents  are  very  disturbing  to  me  because  these  same  contractors 
and  appraisers  are  submitting  bids  for  new  jobs  and  getting  them  even  though  the 
work  product  has  been  proven  to  be  sub-standard  quality.  We  hired  these  people, 
we  could  also  fire  these  people.  But  because  of  the  insecurity  and  incompetence  of 
the  management  staff  they  are  not  willing  to  take  responsibility  for  firing  or  cancel- 
ing a  contract.  We  are  tedking  about  hundreds  of  thousand  of  dollars  of  waste  on 
this  single  project. 

5.  Hiring  of  too  many  contractors  to  audit  other  contractors.  This  is  ludicrous  be- 
cause someone  in  my  position  audits  the  work,  then  PCR  audits  the  work,  IG  audits 
the  work  and  GAO  audits  the  work.  Despite  all  of  these  audits,  we  hire  a  contractor 
to  audit  the  work  again.  These  audits  are  costing  hundreds  of  thousemds  of  doUars. 
We  already  know  what  the  problems  are  long  before  these  extra  audits  reveal  them. 
But  although  we  know  it,  too  often  nothing  is  done  about  it  because  no  one  is  willing 
to  take  the  responsibility  for  initiating  any  action.  Why,  because  incompetent  man- 
agers are  often  too  afraid  to  make  a  decision. 

6.  Much  of  the  work  conducted  by  the  contractors  could  he  done  in-house.  We  al- 
ready have  the  trained  staff  to  do  what  the  contractors  are  hired  to  do.  But  we  hire 
the  contractors  anyway,  usually  more  than  are  needed  for  the  job.  When  I  expressed 
concern  about  this,  my  manager  said,  "don't  worry  about  it.  Congress  wants  us  to 
hire  contractors."  The  consensus  of  the  office  is:  If  we  don't  want  to  do  a  particular 
task  simply  hire  a  contractor.  The  result:  We  wind  up  paying  them  when  they  do 
no  work  and  unnecessary  work  to  justify  hiring  them  so  it  doesn't  look  bad. 

When  you  don't  conduct  timely  and  stringent  oversight  of  the  contractors  the 
waste,  abuse  and  fraud  are  going  to  happen.  I  cannot  say  for  sure  how  much  fraud 
there  is,  but  when  you  give  people  an  open  door  to  rob  you,  how  many  people  are 
going  to  take  advantage  of  you?  Audits  six  months  later  won't  protect  you. 

The  most  frustrating  part  of  all  of  this  many  of  these  problems  are  very  fixable. 
But  all  too  often,  when  suggestions  are  made  to  correct  these  problems  you  are  rep- 
rimanded and  criticized  by  management  for  doing  so.  Because  you  are  asking  man- 
agers to  do  what  managers  are  supposed  to  do:  To  make  decisions  that  may  require 
certain  actions  to  be  taken  to  either  correct  or  prevent  a  problem.  Unqualified,  inse- 
cure managers  are  not  capable  of  doing  this.  Result:  The  problems  get  worse. 

•  Other  examples  of  upper  managements  lack  of  response  to  complaints 
and  issties  of  concern.  I  was  given  an  "detailed"  assignment  in  West  Virginia 
which  required  that  I  stay  at  the  field  site  until  a  person  could  be  hired  to  perma- 
nently fill  that  position,  llie  person  hired  had  a  severe  drinking  problem.  He  missed 
key  meetings  with  the  banks  staff  and  the  acquiring  institution.  His  secretary  found 
liquor  in  his  desk.  Twice  the  local  police  found  him  on  the  street  "passed-out"  and 
had  to  take  him  to  his  hotel.  Many  complaints  from  the  president  of  the  acquiring 
bank,  his  own  staff  and  myself  were  brou^t  forward.  I  discussed  these  problems 
with  our  director,  wrote  memo's;  yet  weeks  went  by  with  no  action  taken  by  man- 
agement. Action  was  finally  taken  when  RTC  realized  the  acquiring  bank  was  going 
to  take  the  issue  to  CNN  media  news  network.  Result:  The  employee  transferred 
back  to  the  office  in  Atlanta,  no  reprimands  were  given,  and  within  six  months  was 
given  a  promotion.  I  could  go  on  and  on  with  similar  stories. 

•  Other  areas  of  waste  and  abuse  due  to  mismanagement.  The  key  person- 
nel's apathy  for  RTC  rules  and  regulations  and  their  display  of  this  apathy  to  their 
peers  and  subordinates.  I've  had  two  supervisors  who  blatantly  disregarded  policies 
and  procedures.  Who  practiced  intimidation,  various  forms  of  sexual  discrimination 
and  harassment  to  manage  their  staff,  reprimanding  or  firing  anyone  who  ques- 
tioned these  actions.  Yet,  no  actions  were  taken  by  the  supervisors  for  their  conduct. 
Result:  The  managers  are  promoted,  your  most  qualified  employees  either  leave  or 
are  fired,  the  employees  that  do  stay  are  too  afraid  to  do  anything  about  problems 
they  encounter  for  fear  of  losing  their  jobs. 

Often  Fve  heard  these  supervisors  and  other  department  heads  say,  "RTC  is  a 
special  entity  that  is  not  held  accountable  under  the  same  rules  and  regulations  as 
other  government  agencies.  This  type  of  attitude  leads  to  abuse  and  waste  at  every 
level.  From  employees  abusing  sick  time  and  overtime  to  management  discriminat- 
ing and  harassing  employees.  Written  policies  and  procedures  are  in  place  at  RTC 
but  they  are  not  enforced. 

As  I  have  told  Committee  staff,  I  have  seen  various  form  of  sexual  discrimination 
and  harassment  at  the  RTC  and  other  personnel  problems  there,  some  of  which  has 
been  quite  serious,  which  I  would  be  willing  to  discuss  to  some  extent  in  the  event 
that  you  wished  to  question  me  about  it. 
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TESTIMONY  OF  WILLIAM  A.  HENDERSON 

RTC  Employment  History 

My  name  is  William  A.  Henderson.  I  reside  in  Atlanta,  Georaa,  I  am  a  legal  in- 
formation technician  in  the  Resolution  Trust  Corporation's  (RTC)  Atlanta  office, 
Legal  Division.  Prior  to  my  RTC  assignment,  I  worked  as  a  case  management  techni- 
cian in  the  Federal  Deposit  Insurance  Corporation's  (FDIC),  Atlanta  Office,  Legal 
Division.  I  was  an  FDIC  employee  from  September  2,  1986  through  August  9,  1989, 
the  date  the  RTC  was  established  under  the  Financial  Institutions  Reform,  Recov- 
ery, and  Enforcement  Act  (FIRREA).  In  order  to  staff  its  newly  created  offices,  hun- 
dreds of  experienced  FDIC  employees,  including  myself,  were  "loaned"  to  the  RTC. 

Mismanagement 

As  a  legal  information  technician,  I  was  reassigned  to  the  RTC  to  input,  and 
maintain  data  pertaining  to  legal  biUs  submitted  by  law  firms  hired  to  perform  legal 
services  for  the  RTC.  I  currently  work  in  the  RTC's  Legal  Information  System 
(RLIS)  Unit.  Since  its  inception,  the  RLIS  Unit  has  been  plagued  with  mismanage- 
ment. Attorneys  representing  outside  law  firms  with  overdue  RTC  bills  have  been 
allowed  to  enter  the  RLIS  Unit,  often  times  unescorted.  Presumably  a  breech  of  se- 
curity, they  have  been  allowed  direct  access  to  the  RLIS  computerized  system  which 
enabled  them  to  have  access  to  confidential  billing,  and  pajmient  information.  As  a 
result,  these  attorneys  were  given  the  authority  to  use  the  RLIS  system  to  pay  their 
own  bills. 

Due  to  management's  negligence,  I  have  seen  duplicate,  and  even  triplicate  pay- 
ments dispensed  to  law  firms  for  a  single  invoice  for  legal  services.  Such  blatant 
negligence,  and  unethical  practices  directly  violates  the  KTC's  mission  to  maximize 
return,  minimize  the  losses  of  managed,  and  resolved  savings  &  loans. 

Waste 

Following  the  restructuring  of  the  RTC,  which  closed  and  consolidated  several  of- 
fices around  the  country,  the  RTC  had  been  inundated  with  numerous  gratuitous 
moves.  Several  sections,  and  divisions  of  the  RTC  have  been  required  to  move  three 
or  more  times  in  less  than  a  year.  Most  of  the  moves  do  not  unite  these  sections 
or  divisions,  nor  do  they  generate  additional  work  space  for  them.  Although  the 
moves  are  often  within  a  close  proximity,  and  do  not  involve  furniture  to  be  moved, 
professional  movers  are  hired.  Professional  movers,  under  contract  with  the  RTC, 
move  employee  boxes  from  one  building  to  another,  or  from  one  floor  to  the  next 
within  the  same  building.  The  moving  section  or  division's  computers,  and  tele- 
phones are  moved  or  electronicallv  reassigned  internally.  The  internal 
aepartment(s)  bill  the  time  for  moving  tne  equipment  to  the  movmg  section  or  divi- 
sion. 

Generally,  the  moves  last  approximately  eight  hours  which  means  the  profes- 
sional moving  contractor  bills  the  RTC  eight  or  more  hours  for  every  move.  The  in- 
ternal department(8)  responsible  for  moving  the  computers,  and  telephones  bill  the 
moving  sections  or  division  for  the  move,  and  any  preliminary  time  spent  to  prepare 
for  the  move.  All  moves,  necessary  or  otherwise  unnecessary,  are  billed  at  taxpayer 
expense.  In  addition,  during  a  move  the  employees  of  the  moving  section  or  division 
are  unable  to  perform  their  designated  tasks  for  an  entire  work  day.  Therefore,  the 
entire  section  or  division  is  incapacitated  for  an  entire  work  day. 

Disregard  for  Federal  Rules  and  Regulations 

The  flagrant  disregard  for  rules  and  regulations  is  pervasive  throu^-out  the 
RTC.  Managers  often  chide  "we  are  RTC:  not  FDIC  or  nJiis  does  not  apply  to  the 
RTC,"  therefore  implying  the  RTC  does  not  have  to  abide  by  the  same  rules  and 
regulations  as  the  FDIC.  Management's  perception  that  the  RTC  is  "a  quasi  govern- 
ment organization"  has  breed  an  atmosphere  of  arrogance.  Since  they  believe  they 
are  not  a  full  fledged  government  agency,  they  have  a  mandate  to  pick  and  choose 
which  Federal  government  rules  and  regulations  they  want  to  follow,  and  those  they 
wish  to  disregard.  This  has  led  to  numerous  ethics,  Equal  Employment  Opportunity 
(EEO),  and  Office  of  Persormel  Management  (0PM),  violations. 

When  addressing  the  concerns  of  career  Federal  employees  (General  Graded  em- 

gloyees),  and  their  return  to  the  FDIC,  commonly  referred  to  as  the  "putbadc,"  the 
TC's  actions  not  only  demonstrate  a  disregsu-d  for,  but  an  ignorance  of,  0PM  guide- 
lines, rules,  and  regulations.  As  a  result,  the  RTC  did  not  use  0PM  guidelines. 
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rules,  and  regulations  to  plot  the  course  of  the  "putback"  when  it  began  over  a  year 
and  a  half  ago. 

EEO:  Inefficient  and  Ineffective 

The  RTC  has  reduced  EEO  to  a  puppet  operation.  EEO's  autonomy  to  resolve 
coniplaints  without  management's  interference  is  nonexistent.  Essentially,  the 
RT(7s  EEO  office  is  a  pro-management  organization  used  by  management  to  quash 
rather  than  resolve  EEO  complaints.  Currently,  the  RTC's  EEO  Office  is  clogged 
with  complaints  that  are  still  in  the  informal  preliminary  stage  of  the  complaint 
process,  and  have  been  stalled  in  that  stage  for  more  than  a  year. 

As  an  EEO  representative,  I  have  represented  at  least  five  complainants  in  the 
past  year  and  a  half.  During  that  time,  I  witnessed  management's  refusal  to  cooper- 
ate with  EEO  officials.  This  refusal  to  cooperate  includes  the  failure  to  provide  in- 
vestigators with  request  for  documents,  and  oral  testimony.  As  a  result,  investiga- 
tors nave  difficulty  following  the  EEO  timetable  which  governs  every  step  of  the 
complaint  process.  Therefore,  employees  have  no  viable  means  of  resolving  oiscrimi- 
nation  complaints  against  the  RTC. 

Conclusion 

The  RTC's  propagandist  tactics,  discriminatory  practices,  and  unethical  behavior 
have  bred  an  atmosphere  of  distrust  and  paranoia  within  the  organization.  Manage- 
ments attempts  to  address  the  problems  I  have  just  discussed  are  nothing  more 
than  superficial  remedies  used  to  cloud  the  issues  and  pacify  its  employees.  It  is  my 
hope  that  my  testimony  today  illustrates  a  need  to  provide  meaningful  solutions  to 
the  problems  which  ail  the  RTC.  Thank  you. 


STATEMENT  OF  DEANNA  SMITH 

I  am  pleased  to  appear  before  the  Committee  today  in  response  to  your  request 
concerning  my  experience  at  the  RTC.  I  am  today  employed  by  the  FDIC  in  the  At- 
lanta Regional  Ouice  as  an  administrative  assistant  with  resjponsibility  for  payrolls 
and  travel  vouchers.  I  had  one  particular  experience  at  the  RTC  which  I  believe  rep- 
resents a  clear  case  of  waste,  fraud  and  abuse.  I  held  a  similar  position  at  the  RTC 
to  the  one  I  have  now  at  the  FDIC. 

I  was  originally  hired  by  the  FDIC  Legal  Division  in  the  Atlanta  Regional  Office. 
FDIC  trained  me  in  the  handling  of  vouchers  and  receipts  by  employees  when  they 
claim  reimbursement  for  business  related  expenses.  Obviously,  one  of  the  main 
things  you  are  looking  for  when  you  handle  such  vouchers  is  to  protect  the  FDIC 
insurance  funds  by  making  sure  that  people  are  not  getting  paid  by  the  government 
for  personal  business.  I  was  trained  by  the  FDIC  to  look  out  for  such  practices. 

Our  office  was  converted  from  the  Atlanta  Regional  Office  of  the  FDIC  to  the 
Eastern  Regional  Office  of  the  RTC,  which  is  taxpayer  funded.  After  management 
was  changed  from  FDIC  to  RTC  in  1991,  I  found  an  apparent  problem  on  a  travel 
voucher  submitted  by  the  net  Deputy  Regional  Counsel. 

The  nature  of  the  problem  was  chai^ng  a  rental  car  for  personal  use  and  billing 
the  RTC.  I  was  askea  to  review  the  manager's  travel  voucher  prior  to  its  formal  sub- 
mission, and  I  did  so.  When  I  did,  I  confronted  him  about  the  rental  car  charge. 
He  acknowledged  that  he  had  used  the  car  for  personal  business.  I  told  him  he  was 
not  authorized  to  charge  personal  expenses  on  the  government's  Diner's  Club  charge 
card,  and  I  wanted  to  give  him  an  opportunity  to  correct  the  voucher  before  he  sub- 
mitted it  for  reimbursement  and  auditing.  He  screamed  at  me  and  told  me  that  I 
didn't  know  my  job.  I  told  him  that  it  was  very  hard  for  me  to  confront  someone 
in  his  position  with  this,  and  hoped  it  would  not  be  held  against  me.  I  told  him  I 
would  caU  Washington  about  this.  He  told  me  he  would  call  Washington  as  well. 

I  called  Washington  and  spoke  with  the  person  in  the  travel  unit.  I  asked  if  the 
charge  was  appropriate  and  whether  I  was  correct.  They  told  me  I  was.  I  told  them 
they  might  want  to  start  pulling  his  vouchers  to  check  them.  They  told  me  to  tell 
him  the  charge  was  wrong,  and  that  he  should  not  do  it  again.  I  relayed  the  mes- 
sage to  him  and  it  made  him  even  madder.  Nothing  was  ever  done  to  mscipline  him 
that  I  know  of.  I  don't  recall  seeing  the  voucher  again.  I  have  no  way  of  knowing 
whether  he  corrected  the  voucher.  If  he  didn't  correct  the  voucher,  I  do  not  know 
whether  he  ever  paid  the  charge  back.  I  later  heard  from  employees  in  other  offices 
that  he  had  a  problem  with  travel  vouchers.  As  of  today,  this  manager  is  still  at 
the  RTC. 
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Needless  to  say,  I  believe  that  I  experienced  retaliation  as  a  result  of  having  in- 
sisted on  following  the  rules  and  reporting  the  travel  voucher  problem.  Several 
times  it  had  been  suggested  to  me  by  the  head  of  the  office  that  I  would  be  selected 
for  an  adnoinistrative  assistant,  training,  jxjsition  which  had  promotion  potential.  I,  ^ 
was  not  selected.  RTC  later  sought  to  relocate  me  to  the  Philadelphia  RTC  office,  \i. 
which  I  fought.  About  eighteen  months  after  the  incident,  I  was  fortunate  to  be  re-  '; 
turned  to  the  FDIC. 

This  experience  was  very  chilling  to  me.  It  makes  me  hesitant  to  pick  up  the 

Fhone  to  report  waste,  fraud,  or  abuse  to  the  Inspector  General  hotline,  because  if 
do,  someone  may  find  out  and  I  may  be  punished.  As  a  taxpayer,  I  also  was  very 
angry,  because  it  was  a  case  of  the  government  being  ripped-oii.  I  thank  the  Com- 
mittee for  the  opportunity  to  testify  today. 


TESTIMONY  OF  ANNETTE  LePIQUE 

Hello,  my  name  is  Annette  LePique,  I  am  an  employee  of  the  RTC  Newport 
Beach,  California  Office.  I  wish  to  begin  by,  thanking  Chairman  Reigle,  Senator 
Barbara  Boxer  and  all  the  Members  of  the  Committee  for  the  invitation  to  appear 
this  morning.  I  am  here  today  to  speak  about  my  personal  experiences  at  the  RTC 
regarding  fraud,  waste  and  mismanagement,  specifically  as  it  relates  to  the  han- 
dling of  claims  of  discrimination  and  harassment. 

Professional  Background 

I  am  a  native  of  St.  Louis,  Missouri,  with  an  undergraduate  degree  in  Social 
Work,  and  a  Masters  Degree  in  Public  Administration  from  the  University  of  Mis- 
souri. I  came  to  work  at  the  RTC  in  February,  1990,  after  many  years  experience 
in  the  affordable  housing  field.  I  transferred  to  the  California  Office  from  the  Kan- 
sas City  Office  to  assume  the  position  of  Affordable  Housing  Specialist,  responsible 
for  that  program  in  the  states  of  California,  Hawaii,  Oregon,  Washington  and  Alas- 
ka. After  enjoying  years  of  success  working  primarily  in  the  Midwest,  Southeast  and 
Colorado,  I  viewed  this  as  a  tremendous  opportunity  to  truly  gain  a  national  per- 
spective on  Affordable  Housing  issues.  I  felt  particularly  challenged  and  excited 
about  working  in  California,  a  state  with  a  tremendous  need  for  affordable  housing. 
I  left  family  and  friends  to  begin  my  new  life  and  career  in  California  July  2,  1990. 

Personnel  Perspective  of  RTC's  Affordable  Housing  Program 

RTC's  Affordable  Housing  Program  was  created  in  1989  in  the  original  Financial 
Institutions  Reform,  Recovery,  Enforcement  Act  (FIRREA).  The  program  has  proven 
itself  to  be  one  of  the  truly  bri^t  spots  in  the  Savings  and  Loan  clean  up,  providing 
rental  opportunities  for  thousands  of  low-income  Americans,  and  home  ownership 
to  low-  and  moderate-income  taxpayers  who  had  previously  only  dreamed  the  Amer- 
ican dream.  I  was  proud  to  be  a  part  of  this  program  in  the  early  days,  establishing 
sales  guidelines,  pwlicies  and  procedures.  We  successfully  took  the  message  of  our 
program  to  the  local  communities  in  California,  so  desperately  in  need  of  this  pre- 
cious commodity.  I  worked  closely  with  the  staff  of  all  the  offices,  including  D.C.  The 
California  Ofiice  found  itself  the  owner  of  affordable  housing  in  over  thirty  states 
besides  California.  This  was  a  result  of  California  savings  and  loans  having  made 
or  purchased  loans  with  underlying  collateral  in  other  parts  of  the  country.  My  af- 
fordable housing  experience  was  to  oecome  truly  national  in  a  very  short  time. 

Sexual  Harassment  and  Gender  Based  Discrimination 

Over  a  period  of  nearly  two  and  one  half  years,  I  endured  the  sexist  remarks,  de- 
rogatory statements  and  actions  of  my  supervisor,  as  senior  management  look  on 
and  did  nothing.  One  complaint  filed  against  this  individual  in  September,  1991  re- 
sulted in  a  settlement  with  the  woman,  who  left  the  REC  shortly  after  that.  He  on 
the  other  hand,  was  promoted  several  times.  His  actions  were  totally  inappropriate 
for  the  work  place,  and  almost  always  involved  women  subordinate  to  him.  The 
truth  is,  given  the  hiring  policies  of  the  REC,  it  would  have  been  difficult  to  find 
any  women  who  weren't  subordinate  to  him.  Women  simply  do  not  exist  in  the 
upper  levels  of  management  at  the  REC. 

As  a  witness  in  one  of  his  previous  EEO  actions,  I  was  targeted  for  retaliation. 
With  the  arrival  of  Mr.  A.J.  Felton,  personal  friend  of  Mr.  Stanley  Tate,  and  Philip 
V.  Jones  Jr.  to  the  California  office,  as  Vice  President  and  Deputy  Vice  President 
respectively,  the  stage  was  set.  Having  no  knowledge  of  the  operations  of  the  Cali- 
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fomia  ofiice,  my  harasser  became  the  de  facto  head  of  the  ofiice.  My  harasser  wield- 
ed tremendous  power  and  influence  in  the  office,  promoting  friends  and  punishing 
enemies,  usually  women  and  minorities.  When  I  was  reconunended  for  a  promotion 
to  the  LG-15  in  July  1992,  commensurate  with  my  duties  as  now  Department  Head 
of  the  Affordable  Housing  section,  the  silence  from  top  management  was  deafening. 
Finally  in  November,  1992,  after  searching,  several  months  for  a  reason,  Mr.  Philip 
Jones  Jr.  informed  me  that  I  would  not  receive  the  promotion  to  LG-15.  In  that 
same  two  week  period,  rumors  of  my  alleged  sexual  activities  again  surfaced  at  the 
office,  and  I  was  once  again  subjected  to  a  sexist  comment,  this  time  in  the  presence 
of  my  family  and  friends  at  an  REC  sponsored  function.  Enough  was  enough.  On 
November  19,  1992  at  approximately  10  a.m.  I  called  Washington  D.C.  and  initiated 
a  claim  of  sexual  harassment,  gender  based  discrimination  and  retaliation  against 
three  most  senior  managers  at  the  REC  California  Office. 

Filing  an  EEO  Claim 

Since  California  senior  management  had  never  bothered  to  appoint  EEO  coun- 
selors, I  requested  an  EEO  counselor  from  the  Kansas  City  office,  one  I  knew  to 
have  a  fairly  strong  commitment  to  affirmative  hiring  and  a  fair  and  equitable  work 
place.  Of  course  everything  is  relative  when  you  work  at  the  California  Office!  A 
counselor  was  assigned  immediately,  and  the  investigation  began. 

The  investigation  was  informal,  but  comprehensive  and  weU  documented.  The  as- 
signed EEO  counselor,  Don  Sears,  was  objective,  thorough  and  completed  the  inves- 
tigation in  a  timely  manner.  EEO  staff  from  our  D.C.  office,  were  professional  and 
very  responsive  to  my  questions  and  concerns.  The  investigation  was  completed  on 
December  18,  1992  a  month  after  it  began.  During  that  thirty  day  period,  my  har- 
asser was  transferred  to  another  Executive  level  position.  The  final  report  affirmed 
my  claims  of  harassment,  gender  based  discrimination  and  retaliation.  The  findings 
where  presented  to  senior  management  over  the  phone  the  same  day. 

Retaliation 

On  November  19,  1992  at  approximately  5:30  p.m.,  I  was  handed  what  was  to  be 
the  first  of  many  adverse  personnel  actions  taken  against  me.  Less  than  eight  hours 
after  filing  for  protected  activity  under  Title  VII,  Philip  V.  Jones  Jr.  led  the  charge 
against  me,  in  the  form  of  this  first  action.  I  had  dared  to  challenge  his  decision, 
and  I  had  taken  on  the  "good  old  boy"  system. 

Before  the  EEO  counselor  could  begin  his  investigation,  Mr.  Felton  and  Mr.  Philip 
Jones  began  an  independent,  unauthorized  investigation  of  their  own.  My  depart- 
ment, as  well  as  myself  were  the  subject  of  this  investigation. 

Throughout  the  remaining  days  of'^November  into  the  first  week  of  January  1993, 
my  entire  operation  was  reviewed,  every  transaction  put  under  a  microscope,  and 
every  file  was  pulled  for  review.  The  final  investigation  was  completed  and  pub- 
lished in  early  January.  Since  there  were  no  negative  findings,  it  was  never  men- 
tioned again,  and  I  was  not  given  a  copy  of  it  until  March  22,  1993,  long  afler  I 
gave  up  asking  for  it. 

Having  failed  to  turn  up  information  to  support  the  claims  against  me,  a  meeting 
was  scheduled  to  review  my  performance.  Four  separate  performance  reviews  were 
completed,  all  back  dated,  some  for  periods  I  had  already  been  reviewed.  All  showed 
progressively  deteriorating  performance.  A  letter  of  termination  was  prepared  as 
well,  but  was  not  given  to  me  at  that  meeting.  At  that  time  I  was  represented  by 
counsel,  and  attended  the  meeting  with  my  newly  hired  attorney,  John  W.  Lewis. 

I  was  to  receive  in  the  next  two  and  one  half  months,  a  total  of  seven  reprimands, 
all  of  which  I  added  to  my  EEO  complaint,  or  filed  administrative  grievances.  Not 
once  did  senior  management  grant  me  any  type  of  relief.  In  a  letter  to  my  attorney 
Mr.  AJ.  Felton  denied  the  existence  of  my  signed  annual  performance  review.  He 
refused  to  acknowledge  the  existence  of  the  original  signed  document,  regardless  of 
the  proof  offered. 

Fraud,  Waste  and  Mismanagement  at  the  RTC 

My  reason  for  appearing  today  is  not  to  discuss  in  any  great  detail  the  afTect  these 
events  have  had  on  me  personally,  rather  to  outline  for  you  the  costs  to  the  corpora- 
tion in  time  wasted,  actual  dollars  spent,  and  staff  turnover  resulting  from  severe 
moral  problems  related  to  these  injustices. 

The  investigation  of  the  Affordable  Housing  Department  took  approximately  six 
weeks  with  three  stafT  persons  working  full  time  on  it.  In  addition,  my  entire  staff, 
then  four  people  devoted  a  significant  amount  of  time  daily  to  assisting  the  inves- 
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tigative  team.  This  represents  a  needless  waste  of  thousands  of  dollars  of  taxpayers 
money,  simply  in  an  act  of  retaliation. 

This  was  not  the  only  investigation  ordered  by  Mr.  Jones  and  Mr.  Felton  relative 
to  my  complaint.  Ignoring  the  findings  of  the  EEO  investigation,  and  against  the 
advice  of  REC  legal  staflVMr.  Jones  launched  an  internal  investigation  of  the  sexual 
harassment  claim.  Interviewing  only  certain  employees,  ultimately  totalling  ninety- 
four  persons,  a  court  reporter  documented  answers  to  a  series  of  questions  osten- 
sibly to  get  to  the  truth.  Employees  who  did  speak  out,  even  with  the  promise  of 
confidentiality,  were  inmiediately  summoned  to  Mr.  Jones'  office  and  queried  about 
their  statements.  In  spite  of  the  adversarial  nature  of  the  proceedings,  some  thir- 
teen hundred  pages  confirmed  what  management  refused  to  oelieve.  Sexual  harass- 
ment and  improprieties  were  widespread  and  unchecked  in  the  California  Office. 
After  spending  several  more  thousand  dollars  on  this  investigation,  something  had 
to  be  done. 

The  senior  manager  alleged  to  have  harassed  me  was  never  at  any  time  rep- 
rimanded by  his  superiors,  Mr.  Scott  Darling,  Mr.  Jones  and  Mr.  Felton.  On  the 
other  hand,  I  had  a  personnel  file,  prior  to  November  19,  1992  unblemished,  full 
of  adverse  actions.  They  had  something  a  little  different  in  mind  for  him. 

Following  the  third  investigation,  the  alleged  harasser  was  "detailed"  to  a  subsidi- 
ary of  Home  Fed  Bank,  Home  Capitol,  in  San  Diego,  California.  Here  he  was  to  re- 
main for  the  next  seven  months,  on  fiill  pay,  ostensibly  on  a  "special  assignment." 
Travel  records  that  I  have  attached  to  my  written  statement  clearly  show  that  his 
assignment  did  not  include  going  into  the  office,  he  was  hiding  out  in  San  Diego, 
courtesy  of  Mr.  Jones,  Mr.  Felton  and  most  importantly,  the  Federal  taxpayer.  At 
a  cost  of  approximately  $700  per  week  in  lodging,  per  diem,  and  travel  expenses, 
in  addition  to  his  approximate  $2,000  a  week  salary,  he  was  kept  in  hiding  in  San 
Diego,  California.  Travel  records  clearly  show  there  was  no  "special  assignment"  he 
in  fact  was  not  even  going  in  to  the  office. 

These  events  related  to  an  EEO  claim,  have  now  cost  the  taxpayers  hundreds  of 
thousands  of  dollars  in  excessive  and  sometimes  useless  investigations,  lost  staff 
hours,  and  plummeting  moral  at  the  California  Office. 


TESTIMONY  OF  SANDRA  CRISMAN 

I  would  like  to  begin  by  thanking  the  Chairman  and  the  Committee  for  the  invita- 
tion to  appear  this  morning.  I  am  here  to  describe  my  personal  experience  with  gen- 
der based  discrimination  at  the  RTC  and  Senior  Management's  response  to  my  fuuig 
an  EEO  complaint.  I  believe  my  experiences  can  be  summarized  in  five  statements. 

1.  I  was  denied  a  promotion  which  I  had  earned. 

2.  Management's  attempts  to  justify  the  denial  were  false  and  inappropriate. 

3.  Following  the  filing  of  my  EEO  Complaint,  Management  engaged  in  acts  of 
reprisal  against  me. 

4.  Management's  stated  stsmdards  of  performance  were  not  applied  consistently 
between  male  and  female  Department  Heads. 

5.  Despite  the  RTC's  confirmation  of  discrimination  and  reprisal  in  my  case, 
RTC's  Executive  Management  here  in  Washington  promoted  the  individual  who 
discriminated  against  me. 

Promotion  Denied 

My  professional  career  has  spanned  both  the  public  and  private  sectors.  Prior  to 
joining  the  RTC,  my  career  included  five  years  experience  with  the  Internal  Reve- 
nue &rvice  in  Human  Resources  Management  and  three  years  experience  with 
Hughes  Aircraft  Company  in  Aerospace  Contracting.  I  possess  a  Bachelor's  Degree 
in  Management  and  a  Master's  Degree  in  Finance. 

My  employment  with  the  RTC  began  in  July  1990,  when  I  was  hired  by  the  Cali- 
fornia Office  as  a  Contract  Specialist  LG— 13.  m  March  1991  I  was  appointed  as  Act- 
ing Department  Head  for  the  Contracts/REO  Department.  The  position  was  posted 
at  the  LG— 15  level  in  June.  I  applied,  was  selected  for  the  position,  and  promoted 
to  LG-14  in  August  1991.  At  that  time  I  was  told  by  my  supervisor  WiUiam 
Sylvestre,  Assistant  Director,  Contract  Management,  that  if  I  performed  satisfac- 
torilv  I  would  be  promoted  to  the  LG-15  in  one  year.  Working  one  grade  below  the 
level  of  the  position  was  not  uncommon  as  0PM  regulations  prohibited  advancing 
more  than  one  grade  per  year.  Mr.  Sylvestre  left  the  Contracts  Department  in 
March  1992,  and  Janie  Thomas  was  appointed  as  Acting  Assistant  Director,  Con- 
tract Management. 
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In  June  1992,  I  received  a  Superior  Performance  Award.  On  July  13,  1992,  I  re- 
ceived an  excellent  performance  review  from  Ms.  Thomas.  Her  supervisor,  Al 
Porterfield,  Director  of  Administration,  added  the  following  comment  to  my  ap- 

{iraisal  Thank  you  for  the  fine  performance,  please  keep  up  the  outstanding  per- 
ormanoe  next  year."  Ms.  Thomas  recommended  mv  promotion  to  LG-15  and  Mr. 
Porterfield  submitted  the  recommendation  to  Phil  Jones,  Assistant  Vice  President, 
California  Ofiice.  On  August  11,  1992  I  was  informed  by  Janie  Thomas  that  Mr. 
Jones  had  denied  my  promotion. 

Management's  Attempts  at  Justification 

I  believe  that  Mr.  Jones'  reasons  for  not  promoting  me  were  contrived  in  failed 
attempts  to  justify  his  discriminatory  actions. 

Sales  Goals' 

At  the  time  my  promotion  was  denied,  I  was  told  that  Mr.  Jones  would  not  con- 
sider approving  my  promotion  until  after  September  30,  1992,  at  which  time  he 
would  know  whether  the  California  Office  had  met  its  annual  sales  goals.  However, 
I  had  never  been  told  my  performance  would  be  tied  to  the  sales  of  the  office.  This 
requirement  was  not  in  my  position  description,  nor  was  it  a  factor  on  my  perform- 
ance evaluation.  I  was  aware  that  a  promotion  in  the  Contracts  Department  had 
been  approved  in  July  for  a  male  Contract  Specialist.  I  was  also  aware  that  made 
Department  Heads  in  the  California  Ofiice  were  routinely  promoted  to  the  LG-15 
level  after  one  year  in  grade  at  the  LG-14  level.  Therefore,  in  August  1992  I  filed 
an  EEO  complaint.  However,  because  there  were  no  EEO  counselors  at  the  Califor- 
nia Office,  my  complaint  was  assigned  to  a  counselor  in  the  Kansas  City  Ofiice. 

During  the  EEO  investigation  I  was  informed  that  management  fabricated  new 
reasons  Tor  the  denial  of  my  promotion.  Mr.  Jones  stated  that  a  poor  Program  Com- 
pliance Review  and  Inspector  General's  Office  investigation  were  sufficient  grounds 
to  deny  my  promotion.  The  facts  do  not  support  this  aflegation. 

Program  Compliance  Review 

A  Program  Compliance  Review  (F*CR)  is  an  annual  review  of  each  department 
that  is  conducted  by  Washington  Ofiice  staff.  The  Contracts  Department  PCR  took 
place  in  June  1992.  The  rating  scale  is  compliant,  substantially  compliant,  ade- 
quately compliant,  or  noncompliant.  Upon  completion  of  the  review,  it  is  customary 
for  the  leader  of  the  review  team  to  have  an  exit  conference  with  senior  manage- 
ment. Mr.  Bert  Stacey  headed  the  review  of  the  Contracts  Department.  In  the  June 
1992  exit  conference  with  Messrs.  Felton  and  Jones,  President  and  Vice  President 
of  the  California  Office,  Mr.  Stacey  indicated  that  the  Contracts  Department  re- 
ceived a  "substantially  compliant"  rating.  Mr.  Stacey  noted  that  during  his  review 
he  became  aware  of  the  fact  that  officials  outside  tne  Contracts  Department  were 
taking  inappropriate  actions  that  ultimately  impacted  the  Contracts  Department. 
For  example,  program  officials  were  making  contractual  agreements  without  proper 
authority.  The  Contracts  Department  was  affected  because  we  were  forced  to  fix 
problems  created  by  these  unauthorized  agreements.  Mr.  Stacey  stated  that  these 
problems  were  the  result  of  improper  actions  by  the  program  areas,  not  the  Con- 
tracts Department.  He  suggested  that  Messrs.  Felton  and  Jones  address  the  issues 
directly  with  the  program  offices  and  take  appropriate  steps  to  ensure  that  program 
officials  stopped  these  unauthorized  contracting  activities. 

In  his  affidavit,  Mr.  Jones  was  asked  to  state  the  specific  deficiencies  noted  in  the 
PCR.  He  responded  that  there  had  been  some  sole  source  contracting,  contracts 
awarded  and  increased  without  following  proper  contracting  guidelines,  and  inad- 
equate oversight  on  some  of  the  contracts.  Mr.  Jones's  statement  was  blatantly 
wrong,  as  there  were  no  such  findings  in  the  PCR.  Contrary  to  his  allegations  of 
poor  performance,  the  PCR  actually  supported  the  Contract  Department's  solid  per- 
formance. It  was  the  Program  Offices — not  Contracts — whose  performance  was  criti- 
cized. 

Inspector  General's  Report 

The  Inspector  General's  (IG)  investigation  referenced  by  Mr.  Jones  involved  my 
former  supervisor  William  Sylvestre,  Assistemt  Director,  Contract  Management,  his 
former  supervisor  Fred  Douglas,  Deputy  Director,  and  David  Stewart,  Contract  Spe- 
cialist. These  three  men  acted  together  to  award  sole  source  contracts  without  prop- 
er authority  and  increase  fees  on  awarded  contracts  without  foUowing  proper  con- 
tracting guidelines.  I  know  this  for  a  fact  because  it  was  one  of  my  employees  who 
referred  the  issue  to  the  IG  ofiice,  and  that  employee  and  I  discussed  the  issue  in 
advance  of  reporting  it.  During  the  investigation,  I  was  interviewed  by  the  IG  on 
seversd  occasions.  However,  I  was  never  the  subject  of  the  investigation,  nor  were 
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the  contracts  in  question  handled  by  staff  in  my  department.  Upon  learning  of  this 
allegation,  I  called  Harry  Shields,  IG  Inspector  in  Charge  at  tne  California  Office 
who  confirmed  that  there  was  no  negative  information  about  me  or  anyone  who 
worked  for  me  in  the  report. 

At  the  conclusion  of  the  investigation,  Mr.  Sylvestre  was  transferred  out  of  the 
Contracts  Department,  Mr.  Douglas  was  transferred  to  Washington,  DC  and  Mr. 
Stewart  resigned.  I  understand  that  the  IG  recommended  firing  the  individuals,  but 
Messrs.  Felton  and  Jones  refused.  Why  am  I  to  be  held  accountable  for  the  covert 
actions  of  these  individuals? 

Reprisal 

After  filing  my  complaint,  management  took  actions  which  constituted  reprisal 
and  were  apparently  an  attempt  to  intimidate  me.  Those  actions  demonstrate  the 
California  Ofnce's  blatant  disregard  for  the  EEO  process.  The  EEO  Investigator's  re- 
port of  my  case  has  confirmed  the  following  acts  of  reprisal. 

Loccd  Office  Review 

In  early  September  1992,  Senior  Management  ordered  another  review  of  the  Con- 
tracts Department.  This  review  was  headed  by  a  local  team.  Each  unnecessary  re- 
view prohibits  me  and  my  staff  from  doing  the  job  that  we  were  hired  to  do.  Al- 
though I  was  never  given  a  copy  of  the  report,  I  was  told  by  my  supervisor  that 
the  outcome  was  favorable. 

Yet  Another  Review 

Following  completion  of  the  local  office  review  in  late  September,  Senior  Manage- 
ment initiated  yet  another  review.  This  time  they  requested  that  the  Washington 
PCR  team  return  to  the  Ctdifomia  Oflioe  immediately  for  another  PCR  of  the  Con- 
tracts Department. 

A  team  of  ten  individuals,  again  headed  by  Bert  Stacey,  arrived  in  February  1993. 
The  review  lasted  for  one  wedt.  At  the  conclusion  of  the  review,  the  Contracts  De- 

gartment  received  a  compliant  rating  and  the  team  leader  noted  that  the  California 
office  had  one  of  the  best  Contracting  Departments  in  the  country. 
No  other  Department,  with  the  exception  of  Affordable  Housing,  who  is  also  head- 
ed by  a  female,  has  been  subjected  to  multiple  reviews. 

Inconsistent  Performance  Standards 

In  his  affidavit,  Mr.  Robert  Hughes,  Director  of  Administration  and  my  second 
line  supervisor  stated  "Management  believes  that  when  a  formal  PCR  shows  defi- 
ciencies, then  the  supervisor's  performance  had  not  been  entirely  satisfactory  and 
should  not  result  in  a  promotion  until  the  deficiencies  have  been  corrected." 

K  this  is  management's  policy,  then  such  policy  must  be  consistently  applied  to 
males  and  females.  This  did  not  happen  in  the  California  Office.  Male  managers 
whose  departments  had  significant  deficiencies  noted  in  PCR's  were  promptly  pro- 
moted, with  no  follow  up  local  reviews"  or  second  PCR's.  The  EEO  investigation 
confirmed  this  fact  as  evidenced  in  the  following  statement  from  the  Investigator's 
Report: 

"During  the  period  in  which  deficiencies  were  noted  in  the  SAMDA  and  REO 

Program  Areas,  the  promotions  to  LG-15's  of  male  Department  Heads  were  not 

held  pending  a  resolution  of  the  deficiencies." 

Rewarding  Illegal  Behavior 

The  EEO  investigation  has  concluded,  and  confirmed  discrimination  in  my  case. 
A  resolution  is  pending.  I  would  like  to  comment  that  the  RTC's  Washington  Office 
of  Equal  Employment  Opportunity  has  been  very  responsive  to  my  complaint,  and 
has  made  eflorts  to  educate  all  managers  within  the  organization  about  sexual  har- 
assment and  discrimination.  Until  recently,  I  believed  that  management  throughout 
the  organization  was  making  a  good  faith  effort  to  eradicate  the  discrimination. 

However,  I  am  here  today  because  this  is  not  the  case.  The  individual  who  denied 
my  promotion,  Mr.  Phil  Jones,  has  been  recently  PROMOTED  to  the  Washington, 
DC  oflice.  I  am  outraged  by  the  Corporation's  decision  to  promote  this  individual. 
He  not  only  discriminated  against  me,  but  he  discriminatea  against  another  female 
manager  in  the  California  Office,  who  is  also  here  today. 

My  attorney  has  contacted  Senator  Boxer's  office  requesting  an  explanation.  Sen- 
ator Boxer  promptly  requested  a  response  from  the  RTC  in  Washington.  Unoffi- 
cially, the  RtC  has  said  that  Mr.  Jones  was  not  the  individual  responsible  for  dis- 
crimination. If  not  him,  then  who?  Two  levels  of  management  above  me  gave  affida- 
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vits  stating  that  they  recommended  my  promotion.  Next  in  the  chain  of  command 
was  Mr.  Jones.  He  was  the  most  senior  management  oflicial  who  gave  an  affidavit 
during  the  EEO  investigation.  In  his  affidavit,  he  stated  the  reasons  why  my  pro- 
motion had  been  denied.  Mr.  Jones  was  the  management  official  who  denied  my  pro- 
motion. 

By  its  action,  the  RTC  is  clearly  saying  that  its  managers  are  not  held  account- 
able for  their  discriminatory  actions.  I  find  this  situation  untenable.  I  believe  that 
RTC  supports  a  good  ol'  boy  network  at  the  most  senior  ranks  of  its  management 
which  is  why  Mr.  Jones  was  promoted  in  spite  of  his  discriminatory  activity. 

Clearly  RTC  Management  has  abdicated  responsibility  for  correcting  discrimina- 
tion and  reprisal  within  the  organization.  I  am  thankiul  to  Members  of  the  Conmiit- 
tee  for  their  concern  and  exhoil  you  to  put  an  end  to  this  heinous  conduct. 


STATEMENT  OF  J.  HANS  MANGELSDORF 
AssEn"  Speciaust,  OAM/REO,  California  Office,  RTC 

I  would  like  to  express  my  appreciation  for  the  opportunity  to  meet  with  you.  It 
is  both  an  honor  and  a  pleasure  to  be  here.  Before  I  begin  I  would  like  to  say  that 
the  RTC  is  staffed  with  dedicated,  hard  working  employees.  I  am  proud  to  serve 
with  them. 

A  pattern  of  mismanagement  and  misconduct  has  developed  at  the  California  of- 
fice. Charges  of  harassment  and  reprisal  are  pervasive.  RTC's  own  independent  in- 
vestigations have  confirmed  these  allegations,  however,  the  RTC  has  been  real  slow 
when  taking  corrective  action.  My  supporting  the  EEO  process  through  testimony 
to  the  Inspector  General's  Office,  the  EEOC  and  the  numerous  in  house  investiga- 
tions has  resulted  in  reprimands,  written  warnings  and  the  continual  denial  of  a 
promised  promotion. 

Voicing  my  opinion  is  part  of  my  job  description.  It  seems  that  every  time  I  do, 
I  suffer  Tor  it.  My  supervisors  are  hostile  and  I'm  called  a  "native,"  meaning  con- 
structive criticism  has  no  place  at  the  RTC. 

Fm  here  to  discuss  RTC's  operations  and  its  impact  on  the  local  marketplace — 
primarily  commercial  property  in  the  Los  Angeles,  Orange  and  San  Diego,  Califor- 
nia, counties.  My  comments  are  based  on  my  tenure  at  RTC  and  more  than  17  years 
in  the  California  real-estate  and  savings-and-loan  industries.  I  am  the  senior  Asset 
Specialist  in  California's  REO  department. 

I  started  with  the  RTC  in  June  of  1990.  Since  then  I  have  served  at  a  dozen  insti- 
tutions including  Columbia,  Pacific,  Santa  Barbara,  and  Great  American.  I've  read 
a  lot  of  appraisals  and  spend  a  lot  of  time  with  real-estate  brokers.  I  probably  talk 
to  20-30  taxpayers  every  day. 

After  RTC  opened  its  doors,  out  of  necessity  it  expanded  its  operations  to  meet 
its  obligations  and  goals.  Since  then  sales  have  been  brisk  and  operations  have  pro- 
duced results.  This  year  alone,  we've  already  met  our  goals  by  disposing  of  more 
than  17  billion  worth  of  loans  and  real-estate. 

This  amount  represents  a  significant  sector  of  the  marketplace.  According  to  local 
sources  the  RTC  holds  a  17  percent  market  share.  In  hind  site,  RTC's  policy  of  dis- 

t>osing  assets  as  rapidly  as  possible  has  achieved  its  goals,  however  with  risk  to 
ocal  economies.  With  RTC's  sunset  at  hand,  it's  time  to  consider  alternatives  for 
its  remaining  inventory. 
For  example,  one  avenue  RTC  has  taken  when  disposing  properties  are  auctions. 
Unfortunately,  not  only  have  past  real-estate  auctions  disposed  of  properties  using 
discounts  but  the  high  operating  costs  compared  to  listing  property  with  a  local 
broker,  have  reduced  the  return  to  the  taxpayer  while  negatively  impacting  the 
market. 

To  be  specific,  a  typical  minimum  bid  for  property  at  RTC  auction  is  70  percent 
of  the  appraised  value;  auction  selling  costs  are  reportedly  22  percent  of  the  selling 
price,  compared  to  an  industry  average  of  17  percent.  Listing  with  a  local  broker 
generally  costs  8-10  percent  of  the  sales  price  and  properties  are  sold  closer  to  ap- 
praised market  value.  In  effect,  through  tnese  auctions,  the  RTC  and  the  American 
Taxpayer,  pay  a  high  cost  for  sales  only  to  achieve  discounted  sales  prices.  The  dif- 
ference equates  to  millions. 

Another  avenue  involves  structured  sales  transactions,  where  the  RTC  vaduates 
property  based  on  its  income  strength.  For  example,  using  this  approach,  if  the  RTC 
has  an  80-room  hotel  that  sits  on  5,000  prime  acres,  it  would  determine  the  selling 
price  based  on  the  income  the  hotel  produced  without  consideration  to  the  value  ol" 
the  land.  This  leads  to  more  discounting  compared  to  the  true  value  of  the  property. 
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Because  of  the  extended  escrow  periods,  the  straw  buyers  and  the  secrecy  associ- 
ated with  this  process,  these  transactions  also  take  more  than  a  year  to  close,  com- 
pared to  a  more  typical  short-term  transactions.  Once  again  discounting  property  re- 
quires more  attention  than  the  typical  local  sales  approadi. 

The  local  communities  feel  that  RTC's  continued  discounting,  through  auctions 
and  structured  sales,  are  depressing  an  already  fragile  msirketplace.  According  to 
local  appraisers,  discounting  the  value  of  real  estate  to  enhance  sales,  can  depress 
real-estate  values.  L.A.  and  San  Diego  are  starting  to  look  like  ghost  towns.  It's  not 
too  late  to  re-engineer  the  sales  process  that  the  RTC  is  using.  RTC  is  "Ready  To 
Change." 

The  solution  requires  management  that  will  support  the  real-estate  market. 
Workable  solutions  are  available.  I  would  be  happy  to  address  any  questions.  .  .  . 


STATEME^^^  of  THOMAS  J.  BURNSIDE 

Failed  Texas  S&L's  could  cost  the  American  taxpayers  $560  billion  over  the  next 
forty  years.  Yet,  after  spending  tens  of  millions  of  dollars,  the  RTC  and  the  FDIC 
combined  have  only  recovered  one  tenth  of  1  percent  of  the  Texas  losses  from  the 
insiders  and  professionals  for  the  Texas  S&L's. 

Stated  differently,  Texas  S&L's  could  cost  every  man,  women,  and  child  in  the 
United  States  $2,200  each.  The  Texas  insiders  and  professionals  that  caused  the 
problems  will  pay  back  about  $2  of  that  $2,200. 

What  Happened? 

Early  this  year,  several  RTC  managers  and  I  reported  serious  flaws  in  the  RTC's 
pursuit  of  Texas  S&L  officials  and  professionals  who  presided  over  the  gutting  of 
an  entire  industry.  The  RTC  reaction  to  such  memos  was  swift  and  violent.  Yet  high 
level  RTC  documents  now  reveal  that  RTC  managers  concede  the  total  breakdown 
of  the  RTC  efforts  to  investigate  the  collapse  of  the  Texas  S&L  industry.  Only  the 
finger  pointing  remains. 

The  top  RTC  lawyer  in  Dallas  directly  responsible  for  the  investigation  and  pur- 
suit of  civil  cases  against  S&L  insiders  recently  told  other  high-level  RTC  managers: 
...  we  share  similar  concerns  raised  by  increasing  evidence  of  deficiencies  in 
the  management  of  the  investigation  and  pre-litigation  stages  of  professional  li- 
ability matters  in  the  Dallas  Oflice.  .  .  . 

It  seems  evident  that  some  cogs  are  either  worn  or  broken  and  need  immediate 
fixing. 

I  really  think  it  is  imperative  we  inspect  the  soundness  of  the  foundation  now, 
rather  than  face  an  autopsy  of  the  rubble  after." 

An  RTC  Vice  President  reportedly  issued  a  caustic  response  to  the  lawyer's  bla- 
tant attempt  to  'Svash  his  hands"  of  any  blame  for  the  collapse  of  the  Dallas  profes- 
sional liability  program: 

"I  will  be  the  first  to  admit  major  management  failures  on  the  part  of  Investiga- 
tions in  Dallas.  I  am,  however,  distressed  by  the  conclusions  you  have  drawn  that 
level  charge  after  charge  at  the  Investigations  side  of  the  equation  while  failing 
to  find  the  slightest  fault  in  your  own  managers. 

Let  me  remind  you  of  the  turbulent  history  of  Dallas  PLS,  exemplified  by  the 
Tom.  Bumside  matter,  that  wrought  changes  in  PLS  management  and  constant 
turnover  in  line  attorneys  resulting  in  the  current  cadre  of  newly  hired,  inexperi- 
enced PLS  attorneys. 

The  one-sided  arguments  and  self-serving  solutions  presented  in  your  memoran- 
dum lead  me  to  conclude  that  you  and  your  staff  need  to  significantly  rethink 
your  methods  of  operation  in  order  to  better  address  the  shared  goals  and  re- 
sponsibilities implicit  in  carrying  out  a  productive  PLS  program.  We  will  be  close- 
ly monitoring  this  situation  until  we  are  comfortable  the  Dallas  PLS  and  In- 
vestigation staffs  are  back  on  track," 

This  memorandum  outlines  the  "Tom  Bumside  matter"  and,  more  importantly, 
describes  the  total  disintegration  of  the  civil  pursuit  of  Texas  S&L  insiders  and  pro- 
fessionals. 

Unfortunately,  the  Texas  statutes  of  limitations  on  insider  abuse  have  expired. 
The  issue  is  not  getting  the  program  "back  on  track"  but  rather  the  recognition  of 
a  "i-rain  wreck."  Or,  to  paraphrase  the  RTC  lawyer  in  Dallas  who  helped  cause  the 
train  wreck,  this  report  is  "an  autopsy  of  the  rubble." 
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I.  The  Texas  S&L's 

A.  The  Costs  of  the  S&L  Bailout 

Estimates  of  the  "cost"  of  the  S&L  bailout  have  varied  widely.  In  1988,  M.  Danny 
WaU  claimed  that  the  taxpayers  would  not  have  to  pay  any  of  the  costs  for  failed 
S&L's.  These  cost  projections  have  increased  exponentially  ever  since.  Surprisingly, 
most  of  these  estimates  "omit"  the  cost  of  interest  in  funding  the  S&L  bailout.^ 

A  Stanford  Law  &  Policy  Review  report,  however,  has  calculated  the  interest  cost 
of  the  S&L  bailout  as  follows: 

"Table  2. 
Cost  of  the  Thrift  Rescue  Over  40  Years:  1989-2029 

[BillionB  of  Dollars] 


Year 


1989-1999  Costs  (from  Table  1) 
Non-Treasury  Debt,  2000-2029 

Treasury  Debt,  2000-2029  

Total  40  Year  Cost  


Amount 


$  456.3 
256.8 
638.8 

$1369.9 


NOTE:  Calculation  assumes  that  all  costs  except  interest  end  by  1999.  It  excludes  the 
interest  of  borrowing  to  pay  Treasury  interest  (i.e.,  the  compound  effect  of  paying  interest  on 
interest)." 

Other  studies  may  quibble  with  the  cost  or  conceal  the  interest  component  of  the 
S&L  bailout.  The  fact  remains,  however,  the  cost  to  the  taxpayers — whether  $1.4 
trillion  or  just  many  hundreds  of  billions — is  incomprehensible.  Even  more  stagger- 
ing is  that  one  state,  Texas,  caused  the  bulk  of  the  losses. 

B.  The  Texas  Share 

The  S&L  debacle  has  resulted  in  the  single  largest  transfer  of  wealth  between 
states  in  history.  Insolvent  Texas  S&L's  account  for  41.19  percent  of  total  costs  for 
the  S&L  bailout  from  1986  until  1992.  As  one  observer  noted: 

"No  doubt  the  bailout  has  been  the  nation's  largest  financial  disaster.  Less  well 
understood  is  that  the  bailout  transfeiTed  enormous  wealth  from  the  Northeast- 
Midwest  region  to  Texas  and  a  few  other  Sunbelt  states. 

Yet  olenty  of  other  states  suffered  economically  in  the  1980's,  but  their  S&L's 
didn't  become  basket  cases.  Texas  simply  dropped  the  regulatory  reins  on  its 
state-chartered  S&L's,  encouraging  an  orgy  of  speculative  and  insupportable  in- 
vestment. While  depositors  surely  must  be  protected,  no  one  should  overlook  the 
fact  that  Texas  thrifts  sponsored.,  in  essence,  an  economic  development  program 
for  which  the  rest  of  the  country  must  pay."  Lara  Thyagarajan,  "Stuck  with  the 
Tab  ,  .  .  Part  III:  The  Bailout  Continues  Northeast-Midwest  Congressional  Coali- 
tion Report,  May,  1993. 

Texas'  41  percent  share  of  the  total  S&L  costs  of  $1,369,900,000,000  is  $560  bil- 
lion. On  a  more  comprehensible  level,  Texas  S&L's  will  cost  every  man,  woman,  and 
child  in  the  United  States  $2,200  apiece.  On  an  even  more  personal  level,  the  bail- 
out of  Texas'  S&L's  will  cost  my  wife,  myself,  and  our  four  children  $13,200  over 
the  next  forty  years. 

Texas  S&L's  not  only  led  the  nation  in  total  costs,  it  led  the  nation  in  fraud  and 
criminal  conduct.  In  1990,  the  Department  of  Justice  announced  that  37  percent  of 
all  criminal  referrals  on  financial  institution  fraud  across  the  United  States  came 
from  Texas.  The  National  Commission  on  Financial  Institution  Reform,  Recovery 
and  Enforcement  described  the  Texas  S&L  debacle  as  follows: 

"The  situation  was  most  out  of  control  in  Texas,  which  became  the  breeding 
ground  for  imprudent  and  abusive  practices.  The  S&L's  it  chartered  were  allowed 
to  engage  in  high-risk  activities  virtually  without  limit,  and  supervision  and  ex- 
amination were  essentially  nonexistent  for  several  years.  It  was  no  accident  that 
over  40  percent  of  all  taxpayer  losses  came  from  Texas  S&L's."  Origins  and  causes 
of  the  S&L  Debacle:  A  Blueprint  for  Reform,  A  Report  to  the  President  and  Con- 
gress of  the  United  States,  (July  1993). 


Any  homeowner  readily  recognizes  the  cost  of  interest  in  proportion  to  the  overall  loan." 
Homeowners  who  pay  $10,000  a  year  on  house  payments  find  themselves  paying  very  little  prin- 
cipal in  the  early  years.  The  Federal  government  penchant  for  "forgetting"  interest  is  one  reason 
why  we  have  the  deficit. 
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Texas  should  have  been  the  focus  of  the  RTC's  efforts  to  pursue  S&L  wrongdoers. 
Instead,  the  collapse  of  the  RTC  pursuit  of  the  insiders  and  professionals  of  failed 
Texas  S&L's  in  the  1990's'  rivaled  the  same  type  of  abuses  that  caused  the  Texas 
debacle  in  the  1980's. 

n.  The  Collapse  of  the  RTC  Pursuit  of  Texas  Insiders  and  Professionals 

A.  The  Recovery  Scorecard^ 

As  noted  above,  Texas  had  the  largest  losses  and  the  largest  percentage  of  fraud 
and  criminal  wrongdoing  in  the  country.  Yet,  almost  four  years  after  the  failure  of 
most  of  the  Texas  S&L's,  the  RTC  has  very  little  to  show  for  its  efforts: 

•  The  RTC  has  recovered  less  than  $10  million  from  the  Texas  directors  and  officers 
that  presided  over  the  failure  of  the  Texas  S&L's.  (4  cents  of  the  $2,200  Texas 
S&L  bUl  for  every  man,  woman,  and  child  in  the  United  States) 

•  The  RTC  has  only  recovered  from  two  law  firms  that  represented  failed  Texas 
thrifts.  The  $1.7  million  recovered  from  the  law  firms  only  slightly  exceeded  the 
RTC's  cost  of  investigating  and  pursuing  attorney  malpractice  cases,  (less  than 
one  penny  of  the  $2,200  Texas  S&L  bill) 

•  The  RTC  has  only  recovered  $150,000  from  the  appraisers  that  gave  inflated  ap- 
praisals that  underlay  many  "land  flips"  and  other  criminal  conduct  that  allowed 
S&L  insiders  to  loot  the  federally  insured  thrifts,  (less  than  one  penny  of  the 
22,000  Texas  S&L  bill  for  a  family  often) 

•  The  RTC  has  only  recovered  $15.5  million  from  the  securities  and  commodities 
brokers  and  investment  bankers  that  flocked  to  Texas  to  get  quick  profits  at  tax- 
payer expense.  (6  cents  of  the  $2,200  Texas  S&L  bill) 
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•  Two  thirds  of  all  RTC  Texas  recoveries  came  from  two  accounting  firms  who, 
while  clearly  culpable,  may  later  question  whether  they  caused  66.4  percent  of  the 
Texas  losses.  (21  cents  of  the  $2,200  Texas  S&L  bill) 

All  told,  the  RTC  has  recovered  slightly  more  than  $90  million  from  its  Texas  Pro- 
fessional Liability  cases.  A  lot  of  money  for  a  private  citizen!  But  here,  the  RTC  was 
collecting  the  money  for  taxpayers  faced  with  hundreds  of  billions  in  losses  and 
nothing  to  show  for  the  bill  that  will  extend  for  the  next  forty  years. 

B.  Analysis  of  the  Scorecard 

An  analysis  of  the  RTC  scorecard  in  Texas  actually  reveals  much  more  serious 
problems  in  Texas  than  meets  the  eye.  Not  only  are  the  total  recoveries  shockingly 
low,  the  distribution  of  WHO  paid  the  RTC  is  equally  revealing.  For  example,  the 
RTC  has  recovered  very  little  from  the  former  officers  and  directors  of  the  failed 
S&L's.  Similarily,  recoveries  from  attorneys  and  appraisers  are  almost  nonexistent. 


'The  RTC  Texas  scorecard  figures  come  directly  from  the  RTC  Office  of  Investigations  1983 
Semi-Annual  Report  as  ofJunt  30,  1993,  which  is  attached  to  this  statement. 
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j  TYPE  OF  DEFENDANT 

NUMBER  OF  CASES 

AMOUNT  OF                      1 
RECOVERIES 

D&O 

13 

$  9,995.750 

ATTORNEY 

2 

$  1.675.000 

APPRAISER 

1 

S     150.000 

BOND 

8 

$9,156,500 

ACCOUNTANT 

5 

$53,940,000 

OTHER 

8 

$15,510,800 

TOTAL 

37 

$90,428,050 

As  evidenced  by  this  hearing,  the  RTC  often  defends  itself  by  "attacking  their  ac- 
cusers." The  following  numbers  preempt  any  RTC  attempts  in  my  case.  The  RTC 
cases  under  my  supervision  as  a  fine  attorney  for  over  two  years  per  case  have  re- 
sulted in  recoveries  in  excess  of  $66  million  dollars.  The  case  recoveries  represent: 

•  73  percent  of  all  RTC  Professional  Liability  recoveries  on  failed  Texas  S&L's. 

•  37  percent  of  all  RTC  recoveries  nationwide  on  the  global  settlement  with  Ernst 
and  Young. 

•  The  second  largest  collective  Professional  Liability  recovery  for  any  RTC  thrift 
across  the  country.  It  was  second  only  to  Charles  Heating's  Lincoln  Savings. 

•  70  percent  of  all  RTC  Director  and  Officer  recoveries  in  Texas. 

•  The  two  largest  RTC  settlements  with  investment  bankers  who  dealt  with  Texas 
S&L's. 

•  The  largest  RTC  settlement  with  a  commodities  broker. 

•  The  largest  RTC  or  FDIC  recovery  from  a  single  accounting  firm  attributable  to 
a  failed  S&L. 

When  I  left  the  RTC  in  March  of  1993,  the  case  recoveries  on  matters  under  my 
sujjervision  for  over  two  years  exceeded  the  combined  total  recoveries  of  all  matters 
supervised  by  the  fifty  plus  field  and  regional  Professional  Liability  attorneys 
throughout  the  country. 

Do  I  deserve  all  the  credit  on  those  cases?  Of  course  not.  Indeed,  I  can  not  even 
take  most  of  the  credit  on  any  single  case.  Fm  proud  to  say  that  they  were  aU  truly 
"team  efforts"  that  had  truly  great  RTC  investigators  and  wonderful  fee  counsel.  I 
also  had  strong  suppwrt  from  Washington,  D.C.  Professional  Liability  lawyers. 

The  following  chart  graphically  illustrates  the  distribution  of  RTC  Texas  Profes- 
sional Liability  recoveries  according  to  PLS  attorney: 


Ttxat  PLS  R*eov»rlM 


»^^^^^^^^^^^^^^^v.^^^^y.v.yAVA^^^v.VAV.^^^^^^^^^^v.v.v.^^^^v.^^^v.'.^^^^ 
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m.  The  Reasons  for  the  Collapse 

A.  The  Failure  to  Investigate 

The  key  to  any  lawsuit  is  an  understanding  of  the  facts.  The  only  way  to  under- 
stand the  cause  of  the  failure  of  a  billion-dollar  S&L  is  to  interview  peoole  associ- 
ated with  the  S&L  and  to  obtain  relevant  records.  Congress  gave  the  RTC  a  simple, 
tried  and  true  tool  to  interview  witnesses  and  to  investigate  claims — the  administra- 
tive subpoena. 

Subpoenas  are  the  RTC's  most  powerful  tool  in  evaluating  and  pursuing  Profes- 
sional Liability  claims.  A  PLS  lawyer  may  use  administrative  subpoenas  to  obtain 
documents  outside  the  control  of  the  RTC,  compel  oral  testimony,  determine  the  net 
worth  of  potential  defendants,  and  a  host  of  other  purposes.  If  used  properly,  the 
subpoena  power  permits  the  RTC  to  obtain  early  favorable  settlements.  Conversely, 
the  failure  to  use  subpoenas  often  results  in  making  decisions  with  incomplete  infor- 
mation and  inferior  recoveries. 

The  RTC  boasts  of  99  percent  voluntary  compliance  with  its  subpoenas  and  has 
won  virtually  every  significant  challenge  to  its  use  of  subpoenas.  Courts  have  ap- 
proved RTC  use  of  subpoenas  for  virtually  any  conceivable  investigatory  purpose. 
The  administrative  subpoena  coupled  with  the  three-year  extension  of  the  statute 
of  limitations  gave  the  RTC  professional  liability  attorney  the  ability  to  completely 
develop  a  case  oefore  even  making  the  decision  to  sue. 

The  use  of  the  administrative  subpoenas  should  have  been  a  routine  component 
of  professional  liability  investigations  in  Texas.  In  some  parts  of  Texas,  it  was  wide- 
ly used.  I  issued  over  200  subpoenas  on  the  cases  that  were  under  my  control. 

The  issuance  of  subpoenas  in  other  cases  paled  in  comparison.  For  example: 

•  Three  RTC  attorneys  stationed  in  Houston  issued  only  3  subpoenas  in  their  inves- 
tigation of  over  43  failed  S&L's.  Three  subpoenas  for  an  entire  oflice! 

•  The  three  attorneys  in  the  Dallas  field  office  only  issued  43  subpoenas  for  37 
S&L's. 

In  retrospect,  the  taxpayers  will  receive  less  than  one  subpoena  for  each  billion 
dollars  in  taxpayer  losses  from  Texas  S&L's  over  the  next  forty  years.  Expensive 
subpoenas. 

Numbers  tell  only  part  of  the  story.  Without  subpoenas,  what  did  the  RTC  law- 
yers base  their  decisions  upon?  The  big  question  in  Texas  was: 

Who  Got  the  Money  and  What  Did  They  Do  With  It? 

Without  subpoenas,  the  RTC  will  simply  never  answer  such  basic  questions.  In- 
deed, the  RTC  never  really  sou^t  the  answer. 

The  importance  of  subpoenas  was  readily  proved  when  I  subpoenaed  the  account- 
ants' workpapers  for  the  holding  company  oi  a  large  failed  S&L.  Our  review  of  the 
workpapers  revealed  that  two  officers  whom  we  thought  had  marginal  net  worth, 
in  fact  nad  received  eighteen  million  dollars  over  eighteen  months.  The  S&L  insid- 
ers had  also  concealed  that  income  from  the  outside  directors.  That  single  fact  dra- 
matically increased  the  value  of  the  case.  Yet  how  many  other  Texas  cases  involved 
such  gross  self  dealing  that  went  undetected  because  tne  RTC  lawyer  never  issued 
a  subpoena. 

In  case  after  case,  the  Investigations  Unit  begged  its  lawyers  to  issue  subpoenas. 
The  Dallas  lawyers  always  found  excuses.  The  most  outrageous  excuse  came  from 
a  DaUas  Professional  Liability  manager  who  refused  because  "it  would  send  the 
wrong  message."  The  perplexed  investigator  then  came  to  me  and  said:  "Tom,  what 
tjrpe  of  message  are  we  trying  to  send  by  not  sending  out  subpoenas?"  Good 
question. 

B.  The  Purge  of  Experienced  Attorneys  and  Investigators 

The  RTC  staffing  on  S&L  professional  liability  cases  in  Texas  doomed  most  of  the 
investigations  of  failed  Texas  S&L's  to  failure.  In  three  years,  the  Texas  cases  suf- 
fered through  five  "reorganizations"  of  the  lawyers  assigned  to  investigate  the  fail- 
ures. Eventually  the  fourth  or  fifth  attorney  assigned  to  the  S&L  could  only 
halfheartedly  "go  through  the  motions"  of  "papering  the  file"  rather  than  trying  to 
conduct  a  true  investigation.  The  "numbers  tell  the  impact  of  the  "reorganization" 
of  the  Texas  Professional  Liability  office: 

•  Not  one  attorney  that  recommended  the  filing  of  a  Professional  Liability  case  in 
Texas  still  handles  the  case  today. 

•  After  the  1992  reorganization,  the  percentage  of  RTC  Texas  suits  filed  dropped 
from  37  percent  to  amiost  nothing. 

•  The  use  of  administrative  subpoenas  plummeted  after  the  reorganization.  Other 
than  subpoenas  that  I  issued,  the  four  Texas  professional  offices  only  issued  ten 
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subpoenas  on  failed  Texas  S&L's  in  the  seven  months  following  the  1992  reorga- 
nization. 
•  RJC  management  ordered  the  closing  offices  to  "box  up"  many  files  on  failed 
S&Ls  until  thev  could  find  some  one  to  work  on  the  files.  Many  of  these  cases, 
particularly  in  San  Antonio,  were  ignored  for  months  afterwards. 
The  RTC  staffing  of  the  Texas  Investigations  Unit  was  equally  disruptive.  In  their 
pre-election  year  haste  to  bury  the  S&L  debacle,  RTC  management  announced  their 
intention  to  close  three  of  the  four  Investigation's  offices  responsible  for  failed  Texas 
thrifts.  Suddenly,  the  RTC  abandoned  three  vears  of  investigative  work  and  termi- 
nated the  on-site  investigators  who  had  develo^d  the  cases.  The  RTC  then  started 
to  transfer  entire  warehouses  of  documents  to  Dallas.  Local  S&L  prosecutors  vigor- 
ously objected  to  the  mass  shuflling  of  files.  Some  prosecutors  stared  to  issue  "blan- 
ket   grand  jury  subpoenas  on  the  RTC  to  prevent  the  destruction  of  their  cases 
through  the  mass  transfer  of  RTC  records. 

The  Baton  Rouge  story  illustrates  the  chaos  created  by  the  reorganization.  In  mid- 
1992,  the  RTC  announced  the  prospective  closure  of  the  Baton  Rouge  office.  Many 
Baton  Rouge  Investigators  found  other  jobs  and  their  cases  bounced  among  inves- 
tigators until  they  too  left  the  RTC.  To  solve  the  problem,  RTC  officials  assigned 
Houston  investigators  to  handle  the  cases.  A  few  months  later,  the  RTC  accelerated 
the  closing  date  of  the  Houston  office  and  its  investigators  started  leaving.  RTC 
then  started  transferring  the  files  to  Dallas.  Two  weeks  after  the  Houston  office 
closed  its  doors  and  ripped  out  its  computers,  RTC  management  decided  to  reopen 
the  ofike.  Not  surprisingly,  many  departed  Houston  investigators  refused  to  return 
to  the  RTC. 

The  RTC  has  now  announced  another  cutback  of  Texas  investigators.  Simulta- 
neous with  the  cutback  of  line  investigators,  the  RTC  is  increasing  "field  manage- 
ment" from  three  supervisors  to  ten.  Soon  Dallas  will  have  "all  chiefs"  and  "no  Indi- 
ans.  Perhaps  the  RTC  has  its  own  spin  on  "re-inventing  government." 

C.  Failure  to  Work  as  a  Team 

Any  professional  liability  case  can  only  succeed  as  part  of  a  team  effort.  The  PLS 
attorneys  were  the  "quarterback"  of  the  team  and  had  the  ultimate  responsibility 
to  investigate  failed  S&L's  and  to  fUe  the  official  recommendation  to  sue  or  not.  Be- 
cause of  this  responsibUity,  the  RTC  gave  the  line  attorney  the  exclusive  authority 
to  issue  subpoenas  and  to  supervise  outside  lawyers.  The  Investigations  Unit  pro- 
vide the  offensive  and  defensive  linesmen  to  the  team.  They  provide  the  "heart  and 
soul"  to  the  investigation. 

Before  the  1992  RTC  reorganization,  the  Texas  investigators  and  attorneys 
worked  closely  together.  In  the  Spring  of  1992,  however,  the  RTC  legal  managers 
ousted  the  top  Texas  professional  liability  manager  in  a  nationwide  purge.  The  new 
management  radically  changed  the  relationship  between  the  lawyers  and  investiga- 
tors. Suddenly,  the  investigators  were  the  enemy.  Rather  than  work  as  a  team,  tke 
Dallas  lawyers  began  concealing  information  from  the  RTC  business  officials  that 
had  the  responsibUity  to  sign  off  on  all  significant  professional  liability  decisions. 

For  example,  when  I  objected  to  a  decision  that  I  believed  would  gut  a  Texas  case 
that  was  second  only  to  Charles  Keating's  Lincoln  Savings,  my  bosses  ordered  me 
to  conceal  my  objections  from  the  very  business  officials  that  were  relying  on  my 
legal  advice.  When  I  objected  to  this  gag  order  to  Washington  RTC  management, 
Arturo  Vera-Rojas  placed  me  under  a  second  gag  order  that  restricted  such  commu- 
nications. When  I  reported  my  concerns  to  the  Government  Accounting  Office, 
Arturo  Vera-Rojas  locked  me  out  of  the  Dallas  Legal  Division. 

IV.  The  Consequences  of  the  Collapse 

Poorly  investigated  claims  result  in  bad  decisions  on  both  ends  of  the  spectrum. 
Obviously,  a  failure  to  investigate  can  result  in  neglecting  to  bring  meritorious  suits 
that  the  RTC  has  a  fiduciary  duty  to  pursue.  Similarly,  a  poor  investigation  severely 
undermines  the  RTC  to  prevail  on  those  meritorious  suits  that  it  does  file.  Just  as 
importantly,  however,  pcwr  investigation  can  result  in  the  filing  of  unjust  or  frivo- 
lous suits.  All  these  problems  flowed  from  the  collapse  of  the  Daflas  PLS  effort, 

A.  Failing  to  Pursue  Vlvble  Claims 

The  most  egregious  wrongdoers  seldom  leave  a  paper  trail  in  an  S&L  that  they 
know  will  be  seized  bv  the  regulators.  Rather,  the  truly  big  crooks  attempt  to  hide 
their  theft.  Accordingly,  a  myopic  examination  of  the  records  remaining  in  the  gut- 
ted S&L  cannot  result  in  the  big  cases  against  those  S&L  officials  who  deliberately 
fashion  schemes  that  are  difficult  to  detect. 

The  only  way  to  build  a  case  against  someone  who  had  enough  foresight  to  try 
to  hide  the  wrongdoing  was  to  go  beyond  the  RTC  files.  For  example,  talking  to  peo- 
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pie  who  were  at  the  S&L  certainly  helps  the  investigation.  Additionally,  using  ad- 
ministrative subpoenas  was  essential.  As  discussed  above,  however,  several  omces 
in  Texas  issued  few  subpoenas.  We  will  never  know  what  happnened  to  much  of  the 
money  because  the  RTC  lawyers  refused  to  subpoena  necessary  information. 

When  the  statutes  started  to  expire,  case  after  case  was  officially  closed  without 
any  real  investigation.  The  Texas  RTC  attorneys  issued  five  or  fewer  subpoenas  on 
more  than  90  percent  of  their  cases.  No  wonder  the  line  attorney  could  honestly 
write;  "We  found  no  evidence  that  would  justify  the  pursuit  of  the  case." 

B.  Pursuit  of  Poorly  Investigated  Claims 

Just  as  crooks  tend  to  hide  their  wrongdoing,  honest  (albeit,  perhaps  negligent  or 
grossly  neghgent)  S&L  officials  tend  to  leave  a  pretty  good  paper  trail.  Accordingly, 
a  failure  to  use  subpoenas  will  result  in  a  disproportionate  amount  of  claims  against 
individuals  that  dia  not  have  the  foresight  or  incentive  to  cover  their  tracks.  Indeed, 
those  individuals  may  themselves  have  been  deceived  by  more  culpable  wrongdoers. 
Additionally,  a  complete  investigation  coupled  with  frank  and  candid  pre-suit  dis- 
cussions with  potential  defendants  can  result  in  the  RTC  avoiding  the  filing  of  bad 
lawsuits.  Such  pre-suit  discussions  rarely  succeed  when  the  RTC  has  done  no  inves- 
tigation at  all.  Potential  defendants  either  believe  (1)  that  the  RTC  is  not  genuinely 
concerned  about  making  a  fair  decision  based  on  the  facts;  or  (2)  that  the  RTC  is 
so  off  base  that  they  perceive  a  tactical  litigation  benefit  to  fighting  an  unprepared 
RTC.3 

A  prominent  Dallas  S&L  defense  attorney,  Schuyler  Marshall,  cogently  expressed 
the  oesire  to  deal  with  competent,  prepared  RTC  attorneys  because: 

.  .  .  this  leads  to  reasonable  settlements  of  cases  that  should  be  settled,  the  op- 
portunity for  a  decision  not  to  file  suits  that  should  not  be  filed  and  an  early  un- 
derstanding of  situations  where  it  is  inevitable  that  suit  must  be  filed  and  litiga- 
tion pursued.  Conversely,  it  is  extremely  frustrating  (and  it  happens  most  of  the 
time)  to  deal  with  attorneys  who  are  not  prepared,  not  knowledgeable  on  the 
facts,  merely  posturing,  want  a  minimum  of  a  hundred  million  to  settle,  no  matter 
what  the  facts,  etc.  My  reaction  as  a  defense  lawyer  is  that  it  is  impossible  to  set- 
tle or  even  have  a  reasonable  discussion  in  these  situations  and  therefore,  I  sim- 
ply prepare  to  litigate."  -Schuyler  Marshall  letter  of  September  17,  1993. 

Even  RTC  management  has  conceded  that  its  decision-making  process  on  Texas 
cases  had  serious  flaws.  In  one  major  case,  the  Dallas  lawyer  failed  to  issue  any 
subpoenas  or  to  hire  counsel  until  just  months  before  the  statute  expired.  On  the 
day  the  statute  expired,  Dallas  RT(J  lawyers  presented  RTC  business  officials  with 
two  antithetical  recommendations — to  sue  and  to  close  out  the  claim. 

Understandably,  senior  RTC  business  officials  were  aghast.  Jim  Messec,  the  top 
RTC  business  official  in  Dallas  reportedly  questioned  the  Dallas  attorneys:  "(Gen- 
tleman, what  is  it?  Are  you  recommending  that  the  RTC  sue  or  closeout  the  case? 
It  can't  be  both."  He  never  received  an  answer.  A  senior  Washington,  DC  business 
official  apparently  complained  that  the  decision  to  sue  was  ".  .  .  made  more  on 
what  (could)  be  done  in  the  short  run  as  opposed  to  how  it  should  have  been  han- 
dled." 

Assistant  General  Counsel  Arturo  Vera-Rojas — the  lawyer  responsible  for  the 
management  of  the  Dallas  office,  including  the  Professional  Liability  cases — later 
conceded  that  the  case  filed  by  the  RTC  suffered  from  "deficient  preparation"  and 
was  based  upon  ".  .  .  totally  speculative  factual  averments  that  are  in  no  way  sup- 
ported Iry  provable  facts.  .  .  ."  He  went  fiarther  to  say  that:  "Three  years  of  inves- 
tigation (whether  or  not  diligent)  have  not  produced  sufficient  facts  to  siipport  the 
development  of  anything  resembling  an  actionable  claim.Tet  Arturo  Vera-Rojas  was 
the  chief  lawyer  in  Dallas.  Lawyers  that  reported  to  him  had  the  direct  responsibil- 
ity to  investigate  the  case.  Only  RTC  lawyers  had  the  authority  to  issue  subpoenas. 
Only  RTC  lawyers  have  the  authority  to  recommend  suit.  Just  months  before  the 
three-year  deadline  expired,  the  Dallas  lawyers  had  failed  to  issue  a  single  subpoena 
to  investigate  the  case.  The  Dallas  legal  manager  that  had  direct  line  responsibility 
for  the  case  only  logged  40  hours  in  a  one  year  period  on  the  case.  That  same  year, 
he  logged  almost  1,900  hours  of  "administrative  time"  supervising  two  other  law- 
yers. Stated  differently,  the  "buck  stops"  with  the  lawyers. 

Was  this  an  isolated  case?  Arturo  Vera-Rojas  later  confessed  that: 


'  I  can  readily  understand  the  reluctance  to  negotiate  with  a  party  that  appeared  to  make  its 
decisions  without  an  investigation.  On  the  other  hand,  I  personally  disagree  with  this  "tactical 
benefit"  of  an  innocent  person  going  into  litigation  with  the  RTC  without  attempting  to  dissuade 
them.  Even  a  remote  chance  of  persuading  the  RTC  to  drop  a  claim  seems  worth  the  risk  of 
"educating"  the  RTC.  No  one  wins  "in  litigation  with  the  Federal  government  because  of  the 
expense  and  trauma  of  defending  a  suit 


138 

".  .  .  reports  to  me  have  revealed  many  similar  cases  evidencing  poor  investiga- 
tory planning  and  performance." 

V.  Who  Will  Bear  the  Consequences? 

Every  one  sufFered  from  the  failure  of  the  Dallas  RTC  ofiice  to  investigate  the 
Texas  cases. 

The  taxpayers  were  the  most  obvious  victim  of  the  RTC  Texas  debacle.  They  paid 
for  the  bailout  of  the  Texas  S&L  industiy — in  exchange,  they  expected  the  RTC  to 
make  a  reasonable  investigation  and  pursuit  of  the  wrongdoers.  No  one  expected  a 
100  percent  recovery  from  the  Texas  insiders  and  professionals. 

The  taxpayers  did  expect  the  RTC  to  at  least  try  to  find  out  who  was  responsible 
for  the  $2,300  Texas  S&L  tax  on  every  man,  woman,  and  child  in  the  United  States. 

Appendix  A 

The  Management  Admission  of  Collapse 
The  Finger  Pointing  Begins 

After  all  attempts  to  coverup  the  Dallas  PLS  collapse,  RTC  management  now  con- 
cedes the  existence  of  the  problems — they  only  disagree  on  whom  to  olame. 

(1)  The  July  26,  1993  Vera-Rojtu  Memo 

In  a  memo  to  RTC  national  management,  Dallas  Assistant  General  Counsel 
Arturo  Vera-Rojas  finally  admitted  that  the  Dallas  Professional  Liability  program 
had  severe  management  problems. 

His  memo  of  July  26,  1993  described  the  Dallas  situation  as  follows: 

•  ".  .  .  We  share  similar  concerns  raised  by  increasing  evidence  of  deficiencies  in 
the  management  of  the  investigation  and  pre-litigation  stages  of  professional  li- 
ability matters  in  the  Dallas  Office." 

•  "It  seems  evident  that  some  cogs  are  either  worn  or  broken  and  need  immediate 
fixing.  ...  I  really  think  it  is  imperative  we  inspect  the  soundness  of  the  founda- 
tion now,  rather  than  face  an  autopsy  of  the  ruble  later." 

•  "...  I  cannot  comprehend  how  any  case  for  initiation  of  litigation,  regardless  of 
importance,  visibility  or  priority,  can  be  allowed  to  reach  criticality  with  such  defi- 
cient preparation.  .  .  .  [njeports  to  me  have  revealed  many  similar  cases  evidenc- 
ing poor  investigatory  planning  and  performance.  A  few  examples  should  suffice 
to  demonstrate  the  seriousness  of  the  deficiencies." 

•  ".  .  .  When  an  investigation  is  carefully  planned  and  directed  by  the  lawyer  who 
is  ultimately  to  fashion  the  culpability  or  liability  theories,  excellent  results  can 
be  obtained  with  great  efficiency  and  minimal  cost.  Lamentably,  that  has  not  been 
the  case  with  PLS  investigations  in  Dallas  ETC." 

•  "...  I  can  and  will  ensure  that  investigational  deficiencies  not  be  the  cause  of 
repeated  poor  preparation  of  PLS  cases  assigned  to  my  office." 

Arturo  Vera-Rojas'  July  26  memo  then  tried  to  shift  the  blame  for  his  own  mis- 
management to  high-level  RTC  managers  who  designed  the  system: 

•  ".  .  .  [T]he  severability  of  reporting  lines  [of  PLS  and  Investigations]  has  (not 
surprisingly)  caused  lack  of  proper  planning  and  coordination.  In  my  opinion, 
chaos  is  inevitable  when  responsibility  ana  accountability  are  not  clearly  de- 
fined. ..." 

•  "Investigations  has  been  assigned  multiple  and  sometimes  unreconcilable  respon- 
sibilities while  being  given  woefully  inadequate  resources." 

•  "Investigations  has  suffered  from  conflicting  statements  of  corporate  priorities. 
Then  political  imperatives  have  caused  said  conflicting  priorities  to  weigh  in  favor 
of  support  for  criminal  investigations  at  the  detraction  of  PLS-civil  investiga- 
tions. 

•  "[TJhere  has  been  an  incomprehensible  bias  on  the  part  of  the  RTC  Investigators 
against  using  the  contracting  process  to  supplement  their  meager  in-house  re- 
sources." 

(2)  The  August  1 7,  1993  Resporue 

RTC  Vice-President  of  Operations  Edward  D.  Maheney  issued  a  blistering  re- 
sponse to  the  charges  of  AGC  Vera-Rojas  on  August  17,  1993.  As  with  the  Vera- 
Rojas'  memo,  Mr.  Maheney  conceded  the  existence  of  severe  problems  with  the  Dal- 
las PLS  program  with  the  following  descriptions  of  the  Dallas  PLS  situation: 

•  ".  .  .  Apparent  deficiencies  in  the  management  of  PLS  claims  and  investigations 
in  Dallas  which  came  to  light  when  decisionmakers  were  confronted  with  poorly 
documented  and  incompletely  reasoned  recommendations  to  either  close  or  au- 
thorize litigation  ...  on  the  day  the  statute  was  to  run." 
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•  ".  .  .  What  appears  to  be  a  major  failure  to  communicate  and  cooperate  to 
achieve  corporate  goals." 

•  ".  .  .  Major  management  failures  on  the  part  of  Investigations  in  Dallas." 

•  ".  .  .  Seeming  inability  of  Dallas  lawyers  and  investigators  to  communicate  and 
do  their  jobs.  .  .  ." 

•  ".  .  .  The  turbulent  history  of  Dallas  PLS,  exemplified  by  the  Tom  Burnside  mat- 
ter, that  wrought  changes  in  PLS  management  and  constant  turnover  in  line  at- 
torneys resultmg  in  the  current  cadre  of  newly  hired,  inexperienced  PLS  attor- 
neys. 

•  ".  .  .  Managers  in  both  PLS  and  Investigations  failed  to  direct  and  motivate  their 
subordinates  to  work  together." 

•  "We  will  be  closely  monitoring  this  situation  until  we  are  comfortable  the  Dallas 
PLS  and  Investigation  staffs  are  back  on  track." 

RTC  Vice-President  Maheney  admirably  distributed  the  blame  for  the  collapse  of 
the  Dallas  PLS  program  throughout  the  RTC: 

•  "Let  me  remind  you  of  the  turbulent  history  of  Dallas  PLS,  exemplified  by  the 
Tom  Burnside  matter,  that  wrou^t  changes  in  PLS  management  and  constant 
turnover  in  line  attorneys  resulting  in  the  current  cadre  of  newly  hired,  inexperi- 
enced PLS  attorneys." 

•  "To  my  way  of  thinking,  our  current  problem  arose  because  managers  in  both  PLS 
and  Investigations  failed  to  direct  and  motivate  their  subordinates  to  woric  to- 
gether." 

•  ^Tie  one-sided  arguments  and  self-serving  solutions  presented  in  your  memoran- 
dum lead  me  to  conclude  that  vou  and  your  staff  need  to  significantly  rethink 
your  methods  of  operation  in  order  to  better  address  the  shared  goals  and  respon- 
sibilities implicit  in  carrying  out  a  productive  PLS  program." 


/ 
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flSOlUTION  TRUST  COBPOBATION 

SjKlyta*  r¥r  Criui 
B/«toHn(  The  Coandcfiec 


March  23,  1993 


Thomas  Hindes 
Assiscanc  General  Counsel 
Professional  Liability  Section 
RESOLUTION  TRUST  CORPORATION 
1717  H  Street,  10th  Floor 
Washington,  D.C.   20006 

Re:   Resignation  in  Protest 
Dear  Tom: 

For  the  reasons  set  forth  in  my  memoranda  of  March  18,  1993  and 
March  3,  1993,  I  do  not  believe  that  I  can  work  effectively  for  the 
Resolution  Trust  Corporation  any  longer.  Accordingly,  I  hereby 
submit  my  resignation  from  the  RTC  as  of  April  4,  1993  (or  at  some 
other  mutually  acceptable  date.) 

I  attach  the  memoranda  of  March  18  and  3  as  an  integral  part  of 
this  resignation  letter  and  strongly  urge  you  to  look  into  this 
matter  further.  As  we  discussed,  I  would  like  to  have  an  exit 
interview  with  you  in  Washington  to  explain  more  fully  my  views  on 
the  situation  down  here  and  the  reasons  for  my  resignation  in 
protest.  Please  advise  me  of  a  convenient  time  for  such  exit 
interview. 

I  look  forward  to  our  meeting. 

Sincerely  yours, 

Thomas  ii.    Bumside 
Enclosure 

cc:  William  DePugh  (with  enclosures) 
Diane  Mendoza 
■  Chris  Jones 
Mark  Gabrellian 
Arturo  Vera-Rojas 
David  Stoc)cwell 
D.  Rex  Taylor 
Mark  Greenwald        ■  « 
Bruce  Pederson        " 
Thomas  Bambrick 
Wayne  Pogle 
John  Adair 
Edward  Stephenson 
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Memorandum  to:      James  R.  Dudine 

Director 


Office  of  Investigations 

and 

Thomas  Hindes 

Assistant  General  Counsel 

Professional  Liability  Section 


Prom:  Thomas  J.  Burns ide 

Senior  Attorney  (PLS) 
RTC  Dallas  Office 

Date:  March  18,  199  3 

Re:  Dallas  PLS  Problems 


'^^ 


I.  BZEcnrzvs  scxxxry 

Why  did  some  PLS  investigations  in  Texas  succeed  and  others  fail? 

This  memorandum  seeks  to  explain  some  of  the  reasons  underlying 
the  success  and  failure  of  PLS  investigations  in  Texas  by 
analyzing  the  impact  of  the  1992  RTC  Reorganization  on  the 
ultimate  recoveries  from  Texas  PLS  cases.   In  particular,  the 
1992  Reorganization  had  the  following  consecpaences : 

♦  The  closing  of  five  offices  which  contributed  to  a  mass 
exodus  of  experienced  PLS  attorneys  and  corresponding 
decline  in  PLS  recoveries  as  files  were  transferred  to 
inexperienced  attorneys; 

♦  The  ouster  of  a  successful  PLS  manager  who  had 
implemented  a  proven  "Teas  approach"  to  PLS  cases  which 
has  resulted  in  recoveries  and  settlement  offers  in 
excess  of  $70  million  dollars.   Such  approach  involved 
working  closely  with  the  Investigations  Unit, 
aggressively  using  subpoenas,  developing  novel  legal 
theories,  and  early  retention  of  high  calibre  fee 
counsel; 
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♦  The  proBotion  of  a  subordinate  PLS  manager  who 
advocated  an  "ostrich  approach"  to  PLS  claims  that  has 
resulted  in  numerous  "close-outs",  and  only  $  2.2 
million  in  recoveries.   Such  approach  involved  ignoring 
the  Investigations  Unit,  failing  to  use  subpoenas, 
resisting  any  new  ideas,  and  a  reluctance  to  expend 
legal  fees  during  the  Investigation  of  PLS  claims; 

♦  A  reduction  in  the  use  of  administrative  subpoenas,  a 
key  tool  available  to  the  RTC  in  developing  successful 
PLS  claims  and  obtaining  favorable  pre-suit 
•ettleaents; 

♦  An  almost  total  elimination  of  any  substantive 
supervision  by  first-line  PLS  management  in  Dallas; 

♦  The  rigid  implementation  of  a  "rate  schedule"  that 
recklessly  disregarded  the  consequences  of  turnover  of 
experienced  PLS  fee  counsel  at  the  very  time  that  the 
1992  Reorganization  caused  massive  turnover  in  PLS  and 
the  Investigations  Unit. 

While  this  memo  discusses  only  'the  consequences  of  the  1992 
Reorganization  on  the  Texas  PLS  cases  over  the  last  eight  months, 
the  long  term  impact  of  the  current  practices  of  the  Dallas  PLS 
management  could  result  in  the  collapse  of  any  effective  pursuit 
of  PLS  claims  involving  Texas,  Mississippi,  and  Louisiana 
institutions.   On  the  positive  side,  however,  the  immediate 
implementation  of  remedial  measures  could  reverse  the  collapse 
and  salvage  the  Dallas  PLS  program. 

XX.  TEE  IKPACT  07  PLS  RSORGAMXSATXOMS 

A.  TEE  KI7LTIPLS  PLS  REOROAXXSATXOMS 

The  Texas  PLS  offices  have  undergone  four  major  reorganizations 
since  the  formation  of  the  RTC.   In  1989,  all  Texas  PLS  cases 
vcre  handled  out  of  Washington.   In  January  of  199  0,  many  of  the 
Texas  PLS  cases  were  transferred  down  to  a  newly  formed  Southwest 
Regional  PLS  office  led  by  Counsel  (Section  Chief)  Sharon 
Howard,  who  reported  directly  to  Washington  PLS.   It  was  the  only 
PLS  office  outside  of  Washington  and  was  staffed  with  five  line 
attorneys . 

When  the  RTC  established  Regional  and  Field  PLS  offices 
throughout  the  country  in  April,  1991,  the  Southwest  Regional 
office  was  partially  dismantled  in  order  to  form  a  smaller 
Regional  Office  in  Dallas  and  three  field  offices  located  in  San 
Antonio,  Houston,  and  Dallas.   Sharon  Howard  and  I  remained  in 
the  Regional  Office  and  Rex  Taylor  was  appointed  the  Counsel  for 
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the  "Metr^plex-C-MCO")  office  in  Dallas.   In  that  capacity,  he 
reported  to  Sharon  Howard  and  directly  euper-visad  two  attorneys 
who  transferred  from  the  old  Regional  PLS  office. 

As  a  result  of  the  Reorganization  in  the  Spring  of  1992,  all  four 
offices  of  the  old  Southwest  Region  and  the  for»er  Central  Region 
office  in  Baton  Rouge  were  collapsed  into  a  single  office. 
Sharon  Howard  was  ousted  as  Section  Chief  and  replaced  by  Rex 
Taylor.   Of  the  original  15  PLS  attorneys  hired  in  April  of  1991 
to  handle  PLS  cases  in  Texas,  Mississippi,  and  Louisiana,  only 
four  reaain.   Of  those  four,  I  aa  the  only  attorney  who  works 
exclusively  and  directly  on  PLS  cases. 

Under  the  Winter  of  1993  reorganization,  the  Dallas  office  will 
be  staffed  with  three  managers  (who  survived  the  previous 
reorganizations)  and  between  nine  to  twelve  staff  attorneys.   Of 
those  staff  attorneys,  one  has  been  with  PLS  for  almost  two 
years;  two  have  been  with  PLS  for  approximately  eight  months;  and 
one  has  been  with  PLS  for  just  a  few  months.   The  other  five  to 
eight  attorneys  have  not  yet  reported  for  duty. 

B.  THB  IMPACT  07  TKB  RBOROAVIBATIOMS 

Because  of  the  complexity  and  extended  investigation  period  for 
PLS  claims,  a  change  of  PLS  attorneys  almost  inevitably  leads  to 
some  disruption  on  the  file.   Each  file  must  be  "re-learned"  by 
the  new  attorney  while  precious  time  elapses.   Many  times,  the 
transfer  of  the  file  results  in  losing  much  of  the  intangible 
"institutional  memory"  on  the  file  or  in  shifts  in  strategy  in 
the  pursuit  of  the  case.   Additionally,  a  case  that  may  once  have 
been  cost-effective  under  the  original  line  attorney  (who,  for 
example,  may  have  planned  to  internalize  some  of  the  work)  can 
lose  its  cost-effectiveness  upon  transfer.   Further,  the  new  PLS 
attorney  receiving  the  transferred  case  often  has  little  or  no 
PLS  experience  or  is  already  overburdened  with  his  or  her  own 
caseload.   The  problem  becomes  greatly  exacerbated  when  the 
Investigations  Unit  also  suffers  turnover  on  the  same  file 
because  of  the  same  reorganization.' 

The  impact  of  the  turnover  of  attorneys  on  results  of  cases  is 
dramatic.   Those  Texas,  Mississippi,  and  Louisiana  cases  that 
have  been  handled  with  minimal  or  no  turnover  of  PLS  attorneys  in 
1992  have  resulted  in  recoveries  of  $  69  million  or  98.8%  of  all 


'  The  Dallas  Investigations  Unit  is  undergoing  a  reorganization 
of  its  own,  albeit  the  reorganization  has  been  far  less  abrupt. 
The  San  Antonio  Investigations  office  recently  closed,  and  the 
Baton  Rouge  and  Houston  offices  are  slated  to  close  soon. 
Accordingly,  cases  from  those  offices  will  suffer  turnover  on  both 
the  Investigations  and  PLS  side. 
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PLS  recoveries  cade  in  1992  and  1993  froB  those  states.   Those 
cases  that  experienced  turnover  of  the  PLS  attorney  in  1992  have 
recovered  less  than  Si  Billion  or  1.2%  of  recoveries  froa  those 
states. 


IZI.   THS  —TtXX   XPPSOACH"  TO  PLS  CXBtB 

The  reorganization  resulted  in  sore  than  a  "Bere"  turnover  in  PLS 
line  attorneys;  it  has  resulted  in  a  coBplete  change  in 
Banageaent  philosophy  froB  the  "teas  approach"  followed  by  the 
forser  Regional  PLS  office  to  the  "ostrich  approach"  used  by  Rex 
Taylor  during  his  tenure  as  PLS  Section  Chief  of  the  Metroplex 
Office.   The  iapact  of  this  change  in  Banageaent  philosophies  of 
the  results  on  PLS  cases  is  just  beginning  to  be  felt. 

A.  TEE  DXLLXS  RBGXOHXL  OPPZCS  "TSAM  XPPROXCH" 

A  successful  PLS  investigation  usually  involves  a  tightly 
coordinated  effort  by  a  teaa  coaprised  of  representatives  of  the 
Investigations  Unit,  the  Professional  Liability  Section,  fee 
counsel,  and  outside  consultants.   The  Investigations  Unit 
provides  the  Bost  internal  RTC  resources  for  the  investigation 
through  its  line  Investigators,  Accountant  Liability 
Investigator,  docunents  control,  asset-search  capability,  and 
other  functions.   The  PLS  line  attorney  provides  legal  insight 
and  focus  to  the  investigation  and  often  serves  as  the 
"quarterback"  of  the  teaa.  Additionally,  the  PLS  attorney  has  the 
ability  to  hire  fee-counsel  or  other  experts  to  assist  in  the 
investigation  as  veil  the  power  to  issue  administrative 
subpoenas.   The  outside  fee-counsel  and  experts  often  supplement 
the  internal  resources  of  the  RTC  in  pursuing  PLS 
claims. 

The  Southwest  Regional  Office  PLS  personnel  from  the  Counsel 
(Section  Chief)  to  the  support  staff  subscribed  fully  to  the  team 
approach  whether  it  applied  to  work  on  individual  cases  or  to 
internal  office  management.   Every  member  of  a  teaa  working  on  a 
particular  case  took  pride  in  working  toward  a  common  goal  and 
willingly  contributed  to  the  overall  project. 

While  most  of  the  Regional  projects  involved  my  cases,  one  high 
profile  region-wide  case  was  handled  directly  by  Section  Chief 
Howard  with  substantial  support  from  our  paralegal  and  secretary 
and  client  representatives.   In  that  case,  the  RTC  seized  control 
of  a  corporation  owned  by  multiple  thrifts  and  commenced 
liquidation  of  the  corporation  and  distribution  of  the  assets  to 
the  RTC  thrifts  that  owned  stock  in  the  corporation.   The  RTC 
recovered  3.3  million  dollars  from  the  case  with  minimal  outside 
legal  fees.   Unfortunately,  the  ouster  of  Ms.  Howard  has  resulted 
in  the  case  languishing  while  money  is  »till  to  be  recovered  and 
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th«  potential  for  RTC  liability  if  thv  corporation  is  not 
properly  dissolved. 

B.  RSSOLTB  or  TKZ  KSSZOIOL  *>'ttXX   XPP&OXCH" 

The  iaportance  of  teaavork  and  continuity,  including  strong 
involveaent  by  the  PLS  line  attorney  at  the  investigative  stage, 
is  best  exenplified  by  the  results  of  cases  in  which  I  served  as 
the  PLS  aeaber  of  the  RTC  teas  for  over  two  years.   The  following 
table  segregates  actual  recoveries  on  cases  directed  by  (1)  PLS 
attorneys  from  Washington;  or  (2)  PLS  attorneys  fron  the  PLS 
regional  or  field  offices: 


mnr  "cro" 

Deslgaatioxt' 

©C 
Case 

Pield 
Case 

Total 

ATL 

$63.6 

$12.7 

$76. 3 

DAL-w/O 
Burnside 

12.4 

11.6 

24.0 

Burns ide 



59.1 

59.1 

DEN 

4.4 

10.8 

15.3 

KAK 

15.9 

16.0 

31.9 

KEW 

124.8 



124.8 

VAL 

1.0 

1.8 

2.8 

-  Totals 

222.1 

112.0 

334.3 

While  I  take  great  pride  in  ay  role  in  the  recoveries  on  the 
cases  that  I  handled,  I  was  only  one  aeaber  of  the  various  teams 
that  worked  together  closely  in  order  to  achieve  the  RTC  success. 
In  each  case,  the  Investigations  Unit  assigned  aultiple 
investigators  to  the  project  who,  in  aost  cases,  worked  on  the 
case  for  over  two  years.  Additionally,  the  fee-counsel  in  each 
case  were  ertraordinarily  able  and  experienced.   Finally,  I 
worked  closely  with  various  PLS  attorneys  in  Washington  during 
the  final  stages  of  each  case. 

That  such  teaawork  paid  off  for  the  RTC  is  exeaplified  by  the 


'  This  table  was  prepared  froa  inforaation  obtained  froa  the 
PLS  case  tracking  database  which  usually  identifies  the  source  of 
recoveries  by  the  Investigations'  Office  handling  the  case  rather 
than  the  PLS  office  responsible  for  the  institution.  Accordingly, 
I  adjusted  the  Washington  versus  Field  Office  figures  according  to 
the  location  of  the  PLS  line  attorney  assigned  to  the  institution. 
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recoveries  for  just  three  natters: 

♦  The  three  natters  account  for  over  50%  of  all 
RTC  PLS  recoveries  on  cases  supervised  by  the 
seventeen  PLS  regional  or  field  offices 
throughout  the  country. 

♦  The  cases  presently  account  for  alaost  20%  of 
all  RTC  PLS  recoveries  nationally,  and  the 
RTC  is  considering  an  additional  $8.6  Billion 
in  settlement  offers  on  the  saae  cases. 

♦  The  cases  account  for  over  50%  of  all  RTC  PLS 
recoveries  fron  institutions  with  total 
assets  under  one  billion  dollars. 

XXZ.  TBB  "08TRICB  XPPROACH"  TO  VLB    CXStS 

X.    TEE  MCO  XPPROXCH 

The  Dallas  Metroplex  ("MCO")  PLS  unit'  under  Section  Chief  Rex 
Taylor  adopted  an  "ostrich  approach"  that  sought  ways  to  avoid 
the  development  or  pursuit  of  claims.   In  order  to  justify  the 
closing-out  of  cases  in  which  it  was  stated  that  there  was  a 
"lack  of  evidence"  of  net  worth  or  merit,  the  MCO  PLS  attorneys 
used  a  combination  of  the  following  techniques: 

♦  They  waited  for  the  cases  to  be  delivered  to  them  on  a 
"silver-platter"  rather  than  working  as  part  of  a  team 
in  the  investigation  stage.   Instead  of  working  side- 
by-side  with  the  Investigations  Unit,  the  MCO  PLS 
attorneys  relied  upon  E-mail  directives  designed  to 
shift,  as  much  as  possible,  the  responsibility  for  the 
PLS  investigation  of  an  institution  to  the  line 
investigator.   Under  this  method,  it  was  not  "the  fault 
of  PLS"^  if  a  potentially  viable  claim  was  not 
sufficiently  developed  when  the  limitations  period 
expired. 
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'  The  MCO  PLS  and  MCO  Investigations  Unit  do  not  overlap 
completely  on  their  cases.  The  MCO  PLS  unit  continued  to  handle 
some  Houston  and  San  Antonio  cases,  and  the  MCO  Investigations  Unit 
worked  on  several  cases  that  were  not  bandied  by  MCO  PLS. 

*  This  attitude  ignored  the  fact  that  the  ultimate 
responsibility  for  the  recommendation  to  sue  or  close-out  a  case 
sqn^arely  rested  with  the  PLS  office  charged  with  responsibility  for 
the  institution.  It  also  ignored  the  tools,  such  as  the  ability  to 
issue  subpoenas  or  hire  fee  counsel,  available  to  the  line  attorney 
that  were  not  available  to  the  Investigations  Unit. 
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♦  The  PLS  attorneys  under  Taylor  Beldon  hired  fee-counsel 
without  a  specific  order  to  hire  counsel  on  a  case.  In 
one  case,  Rex  Taylor  waited  for  over  a  year  and  a  half 
to  hire  counsel  on  a  nulti-billion  dollar  institution 
when  projected  losses  were  in  excess  of  one  billion 
dollars. 

♦  As  noted  below,  MCO  PLS  attorneys  aeldoa  used  their 
subpoena  power.   They  closed  out  130  claims  without 
ever  issuing  a  subpoena  on  the  institution.  Indeed, 
during  1992,  the  MCO  attorneys  only  obtained  four 
Orders  of  Investigation  for  all  of  their  institutions. 

♦  The  MCO  PLS  attorneys  relied  alaost  exclusively  upon 
prelininary  and  limited  asset  searches  and  upon 
institution  records  in  order  to  opine  that  potential 
defendants  did  not  have  sufficient  net  worth  to  make  a 
case  cost-effective.   They  failed  to  pursue 
aggressively  other  avenues  to  determine  net  worth  (such 
as  interviews  or  use  of  subpoenas)  that  may  have 
revealed  income  or  non-real  estate  assets. 

♦  The  MCO  PLS  attorneys  were  loathe  to  pursue 
aggressively  "deep-pockets"  who  had  the  resources  to 
fight  vigorously  against  the  RTC.   The  MCO  PLS 
attorneys  only  "recommended"  one  suit  against  a  "Big 
Six"  accounting  firm.  In  fact,  they  even  tried  to  close 
out  that  claim,  but  the  client  refused  to  acquiesce. 

As  Rex  Taylor  noted  in  closing  out  one  potentially 
viable  accounting  claim,  "Big  Six  firms  take  a 
scorched-earth  policy."   Similarly,  the  MCO  attorneys 
have  yet  to  file  a  single  successful  attorney 
malpractice  claim,  nor  have  they  initiated  any  claims 
against  securities  brokers.   Such  fear  of  risk  in 
pursuing  deep-pocket  defendants  eliminated  any 
potential  to  achieve  significant,  cost-effective 
recoveries  on  the  MCO  PLS  cases. 

♦  The  MCO  PLS  attorneys  refused  to  consider  imaginative 
or  novel  legal  theories  in  pursuing  claims.  Indeed,  Rex 
Taylor  severely  criticized  the  legal  theories 
underlying  the  recoveries  in  two  institutions  and,  in 
his  opinion,  the  mere  investigation  of  such  claims 
(which  have  resulted  in  ov*r  $60  million  in  cash 
recoveries  for  the  RTC)  seemed  to  b«  "...  ia  Tiolatioa 
of  the  lavs  eontrolliag  bov  RTC  moaeT  Bay  be  speat." 
Similarly,  the  MCO  PLS  attorneys  led  by  Taylor  actively 
resisted  a  consolidated  investigation  of  a  sec\irities 
broker  which  ultimately  resulted  in  a  $6  million  dollar 
settlement  for  the  RTC  and  FDIC. 

♦  Rex  Taylor  seldom  worked  on  those  institutions  assigned 
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directly  to  him.   For  example,  he  only  worked  40  hours 
over  an  entire  year  on  a  multi-billion  dollar  thrift. 

B.  TES  RXST7LT8  07  THS  NCO  XPPROXCH 

The  gross  "nuiLbers"  underlying  the  performance  of  the  MCO  PLS 
attorneys  reveal  the  "results"  of  the  MCO  "ostrich  approach". 
At  various  times,  the  MCO  attorneys  had  responsibility  for  42 
thrifts  totalling  over  $10.7  billion  in  assets  and  almost  $5 
billion  in  projected  losses  to  the  RTC.    In  addition,  the  MCO 
office  was  the  oldest  PLS  field  office  in  the  country  and  was 
staffed  by  attorneys  who  each  had  more  than  a  year's  experience 
as  a  PLS  attorney  (often  on  the  very  cases  they  were  assigned 
when  the  MCO  office  was  formed]  prior  to  the  staffing  of  the 
office. 

The  following  table  contrasts  the  "opportunity"  for  recoveries 
for  each  Texas  PLS  office  with  actual  recoveries: 


orricB 

TOTAL  ABSST8 

&EC0VBIXS8   1 

Regional 

$2.5  billion 

$59.7  million 

Metroplex 

$10.7  billion 

$2.2  million 

San  Antonio 

$8.2  billion 

$4.4  Billion 

Housjton 

$4.8  billion 

S3. 6  million 

TOTAL 

$26.2  billion 

$69.9  million 

I 


By  all  objective  criteria,  the  office  should  have  out-performed 
all  other  PLS  field  offices.   Instead,  the  office  under  Rex 
Taylor  resulted  in  net  losses  to  the  RTC  and  almost  no  successful 
PLS  results. 


IV.  THB  USB  07  SUBPOKHXSi  A  COXPA&ATrTB  AXALT8X8 


The  contrast  between  the  "team"  and  "ostrich"  approach  perhaps  is 
illustrated  best  by  contrasting  the  usage  of  the  RTC's 
administrative  subpoena  power  by  the  respective  offices. 


Subpoenas  may  well  be  a  PLS  attorney's  single  most  powerful  tool 
in  evaluating  and  pursuing  professional  liability  claims.  A  PLS 
attorney  may  use  administrative  subpoenas  to  obtain  documents 
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outside  the  control  of  the  RTC,  compel  oral  testimony,  determine 
the  net  worth  of  potential  defendants,  and  a  host  of  other 
purposes.  If  used  properly,  the  subpoena  power  permits  the  RTC  to 
obtain  early  favorable  settlements.   Conversely,  the  failure  to 
use  subpoenas  often  results  in  making  decisions  with  incomplete 
Information  and  inferior  recoveries. 


X,    TSS  KSaZOUa.  approach!  XOORBSSZYI  TJSB  op  8CBP0EKAB 


In  order  to  obtain  early  settlements  on  PLS  claims,  the  RTC  must 
convince  the  potential  defendants  that  the  RTC  is  prepared  to 
proceed  with  a  well-prepared,  meritorious  case  and  that  the  RTC 
has  the  advantage  in  litigation.   Aggressive  use  of 
administrative  subpoenas  gives  the  RTC  an  enormous  advantage 
since  the  RTC  can  fully  prepare  its  case  prior  to  filing  suit  and 
outside  the  presence  of  the  potential  defendants. 

During  calendar  year  1992,  the  Dallas  Regional  office  issued 
approximately  180  subpoenas.   The  following  table  illustrates  the 
relationship  between  the  aggressive  use  of  subpoenas  and  early 
settlements  on  the  cases: 


msTiTtn'. 

SUBPOEKA 

KK8ULTS                   1 

B  1 

100 

Investment  bankers  settled  for  $7.5 
million  cash  within  days  of  filing  suit 

• 

n 

Accountants  settled  for  $3.55  million  in 
a  global  settlement  prior  to  suit 

■ 

u 

Two  directors  settled  for  $1.15  million 
prior  to  suit;  a  third  director  settled 
for  $300,000  prior  to  discovery 

B  2 

35 

Five  directors  offered  $7.3  million  to 
settle  prior  to  suit 

m 

■ 

Accountants  claim  allocated  $43.69 
million  in  global  settlement  prior  to 
suit 

Global 
Securit. 

10 

Securities  broker  paid  $6  million  to 
settle  multiple  claims 

TOTAL 

13S 

fC4.«4  millioB 

In  each  of  the  above  cases,  ve  developed  the  cases  thoroughly 
prior  to  settlement  discussions.   Accordingly,  we  could  set 


150 


•arly,  infonaed  settlement  goals  with  confidence  and  could 
effectively  convince  the  defendants  that  the  RTC  was  fully 
prepared  to  litigate  if  the  cases  did  not  settle.   Stated 
differently,  the  RTC's  head-start  in  the  pre-trial  investigation 
gave  the  RTC  an  incredible  advantage  at  the  negotiation  table. 

B.  TBS  MCO  XPPROXCH:  THS  •*LOXDBO  OUV"  PHZLOSOPSY 

Conversely,  the  failure  of  the  old  Netroplex  CFO  to  prop>erly  use 
their  adainistrative  subpoena  power  prior  to  filing  suit 
contributed  to  their  inability  to  obtain  aany  significant  early 
settlements.   The  three  attorneys  in  the  Metroplex  CFO  only 
obtained  four  Orders  of  Investigation  and  issued  only  53 
svibpoenas  for  42  institutions  with  over  $10.7  billion  in  total 
assets  during  the  entire  tenure  of  the  MCO  PLS  program  from  April 
1991  until  June  1992.   Stated  differently,  MCO  PLS  attorneys 
issued  only  53  subpoenas  even  though  they  were  investigating 
thrifts  with  projected  loses  approaching  $5  billion.  Those 
figures  translate  to  only  ten  tubpoenas  per  billion  dollars  in 
losses  to  the  Xaeriean  taxpaverl   To  date,  the  cases  handled  by 
the  MCO  PLS  attorneys  account  for  only  4%  of  the  recoveries  in 
the  Southwest  Region. 

One  MCO  PLS  attorney  who  has  been  promoted  to  PLS  management  in 
Dallas  justified  his  reluctance  to  use  subpoenas  because  they 
were  "intrusive"  and  sought  information  about  net  worth,  which  is 
"....a  vei-y  private  and  confidential  matter."   He  opined  that  the 
use  of  RTC  subpoenas  are  "....  best  used  wisely  and  sparingly, 
just  as  a  police  officer  (hopefully)  uses  his  pistol  only  when 
necessary. " 

The  impact  of  the  failure  to  use  subpoenas  is  even  more  striking 
when  placed  in  the  context  of  individual  cases.   MCO  PLS 
attorneys  have  formally  recommended  suit  on  the  following  cases 
without  using  their  subpoena  power: 


Type  of  Claia 

Subpoenas 

mesults 

Atty 

0 

Sumnary  Judgement  against  RTC; 
appeal  withdrawn  because  RTC  later 
concluded  that  the  law  fira  had 
done  nothing  wrong. 

D&O 

0 

Settlement  at  less  than  RTC  costs 

atty  #1 

0 

MCO  ATS  memo  rejected  within  RTC 

10 
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atty  /  2 

0 

MCO  ATS  Beao  rejected  pending 
fxirther  investigation  under  tolling 
agreement 

D&O 

0 

Suit  pending;  no  )cnown  net  worth  of 
any  defendant 

Accountant 

0 

$850,000  settleaent  as  .7%  of 
global  settleaent  with  RTC 

Bond 

15 

Suit  filed;  subsequent  fee  counsel 
projected  10%  probability  of 
success  a  aonth  before  suit; 
proposed  settleaent  for  less  than 
the  RTC's  attorney  fees 

D&O 

0 

Strong  criticism  regarding  poor 
state  of  preparation  of  case  prior 
to  suit 

attorney 

0 

MCO  ATS  memo  rejected  pending 
further  investigation  under  tolling 
agreeaent 

accountant 

1 

MCO  ATS  aeao  pending;  projected 
probability  of  success  is  between 
2«  and   % 

0(0 

0 

Settleaent  on  eve  of  trial  at  less 
than  2  to  1  recovery  ratio 

D&O 

0 

Pending  suit 

accountant 

2 

Suit  filed;  no  settlement  offers 

TOTALS 

18 

RTC  costs  exceed  settleaent 
recoveries  to  date 

After  the  1992  Reorganization,  Washington  PLS  started  to  obtain 
strong  judicial  support  for  the  use  of  administrative  subpoenas 
and  actively  encouraged  the  PLS  line  attorneys  to  use  the  RTC 
subpoena  powar  aggressively.   Indeed,  Washington  PLS  issued  a 
comprehensive  handbook  and  gave  an  oral  presentation  concerning 
the  use  of  subpoenas  to  aach  of  the  PLS  field  offices. 
Accordingly,  the  uaa  of  adainistrative  subpoanas  should  have 
draaatically  incraasad.   In  fact,  however,  the  usage  not  only 
failed  to  rise.  It  actually  droppad  in  cases  handled  by  the 
Dallas  Office.  Excluding  ay  subpoanas,  the  Reorganized  Dallas 
Office  issued  only  73  subpoenas  over  an  eight-aonth  period  for 
all  the  institutions  in  Texas,  Louisiana,  and  Mississippi. 
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V.  ZMTXIUIAL  SnVERVZBXOM  Or  DXLXJLB  PL8  BY  &XZ  TAYLOR 


The  1992  Reorganization  also  inpacted  the  amount  of  substantive 
supervision  of  PLS  line  attorneys  handling  cases  in  Texas, 
Mississippi,  and  Louisiana.   The  PLS  Section  Chiefs  of  San 
Antonio,  Houston,  Baton  Rouge,  and  the  Dallas  Regional  office  all 
caae  fron  private  practice  and  were  very  actively  involved  in  the 
development  of  the  cases  under  their  first-line  supervision. 
Conversely,   Section  Chief  Taylor  virtually  abdicated  his 
substantive  responsibilities.   In  cases  inherited  by  Rex  Taylor, 
the  RTC  was  not  harmed  by  this  approach.   However,  in  cases 
supervised  by  Rex  Taylor  for  two  years,  this  approach  has 
undermined  the  PLS  program. 


A.  TES  ZMBERZTEO  CABES 


As  noted  above,  the  RTC  reorganization  collapsed  the  Dallas 
Regional  Office  and  the  Baton  Rouge,  Houston,  and  San  Antonio 
field  offices  into  the  new  Dallas  Office  PLS  Section  under  the 
supervision  of  Rex  Taylor.   To  the  extent  those  cases  "inherited* 
by  Rex  Taylor  were  veil  developed  or  the  line  attorneys  were 
self-  sufficient,  the  Rex  Taylor  management  style  generally  did 
not  affect  the  cases.' 


The  following  table  Illustrates  the  almost  complete  lack  of 
substantive  input  that  I  received  from  Rex  Taylor  during  my 
tenure  as  a  Senior  Attorney  under  his  direct  supervision  from 
June  1,  1992  until  the  present. 


DATS 

TYPB  OP  MSMO 

TAYLOR  ZKPUT 

6/9/92 

ATSettle  with  Investment 
Banker  for  $2.5  million  cash 

none 

6/9/92 

ATSue  Inside  director 

none 

*  The  occasional  Input  from  Section  Chief  Taylor  generally 
sought  to  discourage  the  pursuit  of  the  claims.  For  example. 
Section  Chief  Taylor  questioned  whether  some  of  the  larger  Regional 
cases  should  have  even  been  investigated  by  the  RTC.  The  subsequent 
success  of  the  questioned  claims  (with  recoveries  of  almost  $60 
million)  silenced  his  early  criticism. 
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DATS 

TYPS  or  KBtO 

TAYLOR  lir?OT 

6/26/92 

ATSettl*  with  insider  director 
for  one  million  in  CAsh  and  a 
note 

none 

7/21/92 

ATSue  directors,  officers, 
borrowers  and  attorneys 

minor 
substantive 

9/11/92 

ATSettle  with  inside  director 

none 

9/17/92 

ATSettle  with  Znvestaent 
BanXer  for  $5  Billion  cash 

none 

10/2/92 

ATSue  attorneys 

none 

11/5/92 

ATSue  accountants 

minor 
proofreading 

11/16/92 

ATSettle  with  accountants  for 
$200,000 

none 

11/16/92 

ATSue  attorneys 

none 

11/23/92 

ATSue  attorneys 

none 

11/23/92 

ATSettle  global  securities 
claim 

none 

11/27/92 

ATSeek  Asset  Freeze 

none 

12/7/92 

ATOrop  claims  against  D&O's 

none 

12/7/92 

ATDrop  count  against  D&O 

none 

1/11/93 

ATSettle  bond  claim  for 
$135,000 

none 

3/9/93 

ATSettle  with  inside  director 
for  $300,000 

none 

The  "none"  under  the  category  entitled  "Taylor  Input"  includes 
both  oral  and  written  input  either  before  or  after  the  submission 
of  the  memo.   Indeed,  it  was  not  unusual  for  Rex  Taylor  to  be 
unaware  that  Z  was  even  working  on  a  memo  until  I  formally 
submitted  it  to  him  for  transmission  to  his  superiors  and  the 
client.   Z  submitted  an  ATSue  memo  seeking  to  bring  a  $30  million 
fraud  claim  against  a  law  firm  and  40  of  its  partners  ;  Rex 
Taylor's  only  response  was  "Is  this  your  institution?"  Within  a 
few  weeks,  I  had  my  first  and  only  case  review  with  Rex  Taylor 
during  which  time  Z  identified  my  cases  and  their  status. 
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Substantive  conversations  between  Rex  Taylor  and  nyself  never 
exceeded  two  hours  per  quarter,  and  it  was  not  unusual  for  us  to 
have  no  substantive  discussions  for  a  Konth  or  two.   Written 
substantive  comments  from  Rex  Taylor  were  equally  sparse. 


B.  THS  MCO  CX8ES 


If  the  Metroplex  PLS  cases  under  the  supervision  of  Section  Chief 
Taylor  for  the  last  two  years  are  any  example,  the  future  results 
of  the  cases  under  the  reorganized  Dallas  Office  led  by  Taylor 
will  fall  well  short  of  realistic  potential  recoveries. 

The  results  of  the  PLS  cases  under  Rex  Taylor's  first-line 
supervisory  responsibility  for  almost  two  years  suggest  an  almost 
complete  abdication  of  his  substantive  duties  as  a  PLS 
supervisor: 

♦  The  MCO  cases  resulted  in  recoveries  of 
approximately  two  million  (or  3%  of  all 
recoveries  on  Texas  RTC  thrifts)  at  a  cost  in 
excess  of  $  2  million. 

♦  The  MCO  PLS  attorneys  only  filed  seven 
lawsuits  of  which  three  will  not  even  recover 
the  RTC  attorney  fees  and  a  fourth  mav  not 
recover  the  fees.  The  actual  or  projected 
"value"  of  the  remaining  three  suits  is  less 
than  $2.5  million,  assuming  the  original 
projections  are  accurate. 

♦  Three  MC0/PL5  attorney  malpractice  cases  have 
been  under  tolling  agreements  for  over  nine 
months  and  the  defendants  have  yet  to  offer 
any  money  to  settle  the  claims.   In  fact,  I 
just  recommended  that  the  RTC  drop  one  of  the 
claims  because  we  cannot  prove  liability, 
causation  or  damages. 

♦  The  three  MCO  PLS  attorneys  have  issued,  on 
average,  just  slightly  over  one  subpoena  per 
institution  under  their  direction. 


▼ZI.  TEB  DXLLXS  TIB  COUKSSL  PBOBLSM 

The  proponents  of  the  1992  Reorganization  argued  that  any 
transition  problems  from  the  reorganization  could  be  compensated 
for  through  the  use  of  experienced  PLS  fee-counsel.   While  such 
argument  ignored  the  need  for  the  RTC  to  internalize  the 
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supervision  of  fee  counsel,  the  arguaent  at  least  recognized  that 
experienced  fee-counsel  is  a  key  aember  of  the  PLS  teas  on  any 
significant  setter. 

Unfortunately,  the  1992  Reorganization  has  also  resulted  in 
txurnover  in  the  outside  fee-counsel  that  were  supposed  to 
compensate  for  the  turnover  of  PLS  and  Investigations. 

Locating  a  sufficient  number  of  competent  fee-counsel  to  handle 
PLS  cases  in  Texas  has  always  been  a  problem  because  of  the 
extent  of  the  thrift  crisis  in  Texas.   Many  of  the  large  firms 
have  conflicts  with  the  RTC  or  FDIC  because  they  represented 
failed  financial  institutions  and  are  themselves  actual  or 
potential  targets  of  PLS  suits.   Other  firms  simply  do  not  have 
the  experience  or  capacity  to  handle  the  cases.  Still  other  firms 
have  elected  not  to  represent  the  RTC. 

The  fee  counsel  problem  has  been  exacerbated  by  a  recent  "rate 
schedule"  policy  that  the  Dallas  Legal  Division  began  imposing 
several  months  ago.   Under  the  "rate  schedule"  policy,  the  RTC 
Legal  Division  has  given  law  firms  the  ultimatum  to  either  agree 
to  the  RTC '8  approved  rates  (from  Senior  Partner  to  junior 
paralegal)  or  else  they  cannot  do  RTC  work.   Like  many  policies, 
the  original  intent  of  the  "rate  schedule"  policy  was 
commendable.   It  did  result  in  an  overall  reduction  in  the  hourly 
rates  paid  by  the  RTC  for  legal  services.   Unfortunately,  the 
rigid  implementation  of  the  policy  will  have  an  adverse  impact  on 
the  major  PLS  cases. 

Fee  counsel  are  not  fungible  coBusodities .   Some  counsel  have  the 
ability  to  handle  large  volume  foreclosures  cheaply  while  others 
can  handle  large  PLS  cases.   While  the  RTC  needs  each  type  of 
counsel,  it  is  much  harder  to  find  experienced,  qualified  fee- 
counsel  that  have  the  "intangible"  qualities  that  distinguish 
between  those  attorneys  that  merely  "go  through  the  motions"  of 
handling  a  PLS  case  and  those  attorneys  who  can  actually  produce 
results  on  the  high  profile  PLS  matters. 

The  application  of  the  rigid  Dallas  rate  schedule  to  PLS  cases, 
without  any  consideration  of  the  particular  case,  law  firm,  or 
potential  recovery,  ignores  the  policy  considerations  underlying 
the  pursuit  of  PLS  cases. 

The  recent  controversy  described  in  ay  Grievance  highlights  the 
problem.   In  that  case,  ACC  Vera-Rojas  wanted  to  firs  fee-counsel 
if  they  did  not  agree  to  the  rate  schedule,  even  though  the 
termination  would  ham  the  case  as  well  as  cost  the  RTC  money. 
Additionally,  I  was:  (1)  told  that  the  termination  of  ay  PLS 
counsel  was  not  ay  concern;  (2)  repriaanded  for  even  bringing  the 
PLS  issues  to  the  attention  of  the  aanagement  of  the  Dallas  Legal 
Division;  (3)  told  to  conceal  information  from  ay  client;  and  (4) 
cut-off  from  communication  with  PLS  management  in  Washington. 
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While  I  will  not  restate  ay  Grievance  here,   the  facts  supporting 
the  Grievance  illustrate  the  problens  caused  by  the  1992 
Reorganisation.   The  controversy  over  By  fee-counsel  was  not  an 
internal  balancing  of  conpeting  policies  or  a  free  and  open 
discussion  of  what  was  best  for  the  RTC.   Rather,  the  Dallas 
decision-Bakers  sinply  did  not  care  to  hear  about  the  inpact  of 
their  decision  on  a  aajor  PLS  case.   Further,  Arturo  Vera-Rojas 
and  Rex  Taylor  went  to  extraordinary  aeasures  to  prevent  ae  from 
even  talking  to  the  RTC  eaployess  who  did  care  about  the  PLS 
case. 

While  the  RTC  "dodged-the-bullet"  on  the  above  case,  the  systemic 
problen  reaained.   On  soae  aajor  cases,  the  RTC  needs  to  be 
willing  to  pay  a  little  acre  per  hour  than  the  rate  schedule 
allows  in  order  to  get  the  best  results  possible  for  aajor  PLS 
aatters.  These  cases  are  not  the  same  as  foreclosures  or  routine 
litigation  and  deserve  proper  attention.   To  paraphrase  an  old 
adage:   soaetiaes  the  RTC  needs  to  be  willing  to  "spend  aoney  to 
aake  aoney."   The  results  of  the  RTC  cases  illustrate  the  point 
- — -  alaost  90%  of  the  PLS  recoveries  in  Texas  were  froa  cases 
handled  by  fee-counsel  whose  rates  exceeded  the  Dallas  rate 
schedule. 

A  second  systeaic  problea  illustrated  by  the  fee-counsel 
controversy  was  the  callous  disregard  of  PLS  concerns  by  the 
Dallas  Legal  Division.   It  was  not  siaply  •  case  where  Dallas 
aanageaent  listened  to  all  sides  and  aade  an  inforaed  decision. 
In  fact, they  refused  to  even  discuss  the  concerns  of  PLS  and 
iaposed  two  "gag"  orders.   Such  disregard  peraeates  the  Dallas 
PLS  progran  and  was  the  very  danger  that  the  original  structure 
of  PLS  reporting  directly  to  Washington  sought  to  avoid. 

▼I.  COMCLUSIOV 

The  Dallas  PLS  prograa  is  in  serious  trouble. 

It  has  lost  Bost  of  its  experienced  attorneys  and  lacks  any 
aanageaent  "vision"  that  will  proaote  PLS  recoveries.   Indeed, 
the  failure  to  use  subpoenas,  lack  of  first  line  PLS  supervision, 
teraination  of  fee-  counsel,  issuance  of  gag  orders,  and  the 
current  "ostrich  approach"  indicate  a  virtual  collapse  of  the 
Dallas  PLS  prograa. 

Soae  of  the  probleas  caused  by  the  1992  reorganization  are 
irreversible.   Yet,  soae  cases  can  still  be  salvaged  if  reaedial 
measures  are  activated  iaaediately.   The  first  step  is  to 
iaaediately  investigate  soae  of  the  concerns  raised  in  this 
aeaoranduB  and  ay  Grievance. 
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cc: 


Edward  H.  Stephenson,  Jr. 
Assistant  Director 
Government  Accounting  Office 

John  Adair 

RTC  Inspector  General 

Edward  Maheney 
Assistant  Director- 
Conservatorship  Operations 

William  DePugh 
Managing  Investigator 
RTC-Dallas  Office 

Diane  Mendoza 
Assistant  Director- 
Investigations 
RTC-Dallas  Office 


Arturo  Vera-Rojas 
General  Counsel 
RTC-Dallas  Office 

David  Stockwell 
Senior  Counsel 
Litigation 
RTC-Dallas  Office 

D.  Rex  Taylor 
Counsel  (Section  Chief) 
Professional  Liability  Section 
RTC-Dallas  Office 

Bruce  Pederson 
Counsel 
RTC-Denver  Office 


Chris  Jones 
Assistant  Director- 
Investigations 
RTC-Dallas  Office 
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DXLLXB  LBSXL  PTVIBZOW-RgSOLOTIOH  TR08T  COBPORATIOM 


CRirVANCE  APPEAL  FROM 

THOMAS  J.  BURNSIDE 

PLS  SENIOR  ATTORNEY 

RTC  DALLAS  LEGAL  DIVISION 


MARCH  3,  1993 
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ZimtODOCTZOH 

The  attached  materials  describe  vrongful  conduct  of  Assistant 
General  Counsel  Arturo  Vera-Rojas  and  Section  Chief  (PI^)  Rex 
Taylor  that  is  detrimental  to  the  Resolution  Trust  Corporation  and 
which  foro  the  basis  of  my  formal  grievance.  The  conduct  included: 

♦  A  gag  order  intended  to  conceal  material 
information  from  the  RTC  client 
representatives  charged  with  maXing  decisions 
on  a  matter  under  my  supervision 

♦  A  second  gag  order  intended  to  prevent  a  PLS 

attorney  from  freely  communicating  with  PLS 
management  in  Washington 

♦  Personal  attacks  on  a  PLS  line  attorney  whose 
cases  account  for  almost  $60  million  in  cash 
recoveries  for  the  RTC 

♦  Discrimination  against  a  minority-owned  law 
firm 

♦  Actions  taken  in  reckless  disregard  of  the 
conseqruences  to  a  PLS  case  that  is  second  only 
to  Charles  Keating 's  Lincoln  Savings  in  total 
RTC  PLS  recoveries 

♦  Making  a  mockery  of  the  FDIC  Grievance 
Procedure  by  attempting  to  appoint  the 
immediate  subordinate  and  personal  friend  of 
Arturo  Vera-Rojas  as  the  Step  Two  reviewer  of 
the  grievance  against  Messrs.  Vera-Rojas  and 
Taylor 

The  attached  memoranda  seek  "full,  impartial,  and  prompt 
consideration"  of  my  grievance  within  the  prescribed  15  day  period. 
Additionally,  the  materials  inform  you  of  improper  conduct  of  RTC 
employees  under  your  supervision. 
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Kemorandua  to: 


Proa: 

Date: 
Re: 


John  Lomax 
Vice  President 
RTC-Dallas  Office 

E.  Clion  Curtis 

Acting  VP  k   Associate  General  Counsel 

(Corporate  Affairs) 

Washington,  D.C. 


Thomas  J.  Burns ide 
Senior  Attorney  (PLS) 
Dallas,  Texas 

March  3,  1993 
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step  One  Rebuttal  and  Step  Two  Appeal 
of  the  February  5  Grievance  against 
AGC  Vera-Rojas  and  Section  Chief  Taylor 

and 

Report  of  Isproper  Conduct  by  RTC 
Employees  under  your  Supeirvision 
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I.  SXZCUTZVX  ■tnOtARY 

This  meDor£ndum  fulfills  the  dual  purpose  of:  (i)  advising  you  of 
improper  conduct  within  the  Dallas  Legal  Division;  and  (ii) 
obtaining  a  "Step  Two"  review  of  my  grievance  against  Assistant 
General  Counsel  Arturo  Vera-Rojas  and  Section  Chief  D.  Rex  Taylor. 
I  understand  that  you  jointly  have  direct  supervisory 
responsibilities  over  the  Dallas  Legal  Division  and  therefore  have 
a  direct  interest  in  this  aatter. 

On  February  5,  I  presented  a  formal  grievance  against  AGC  Vera- 
Rojas  and  Section  Chief  Taylor  of  the  Dallas  Legal  Division.  Among 
other  things,  the  grievance  objected  to  two  "gag  orders"  iaposed  on 
ae  after  I  protested  conduct  that  I  believed:  (i)  iapaired  the 
probability  of  success  and  the  cost-effectiveness  of  a  aajor  PLS 
case;  and  (ii)  explicitly  discriainated  against  a  ainority-ovned 
law  fira. 

Under  the  gag  orders: 

♦  I  was  instructed  to  conceal  material  inforaation 
iapacting  the  PLS  case  from  the  client  representatives 
who  were  charged  with  making  decisions  on  the  case;  and 

♦  Z  was  placed  under  extraordinary  restrictions  concerning 
aay  coaaunications  between  ayself  and  Washington  PLS 
aanageaent  on  any  matter  I  was  handling. 
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My  attempts  over  the  last  thirty  days  to  resolve  the  natter  within 
the  Dallas  Leqal  Division  have  been  repeatedly  rebuffed  and  have 
resulted  in  threats,  accusations,  and  retaliatory  action  against 
Be.  Additionally,  I  have  yet  to  receive  any  legitisate 
justification  for  the  gag  orders  or  improper  conduct.  Finally,  the 
cover-up  activities  and  i«proper  conduct  have  continued  into  the 
grievance  process. 

Accordingly,  I  an  obliged  to  "go  over  the  heads"  of  AGC  Vera-Rojas 
and  Section  Chief  Taylor  in  order  to  resolve  ay  personal  grievance 
against  thea  and,  sore  importantly,  to  bring  such  wrongful  conduct 
to  the  attention  of  RTC  management  so  that  appropriate  action  may 
be  taken  to  protect  the  RTC  and  the  taxpayers. 

The  actions  of  AGC  Vera-Rojas  and  Section  Chief  Taylor  Involve 
fundamental  issues  that  impact  the  very  foundation  of  the  Legal 
Division  and  raise  questions  which  must  be  addressed: 

♦  Do  lawyers  in  the  Dallas  Legal  Division  have  an 
obligation  to  communicate  material  information  to  the  RTC 
client  representatives  who  have  delegated  responsibility 
on  the  matter? 

♦  Does  an  RTC  lawyer/manager  have  the  authority  to  order  a 
lawyer/subordinate  to  violate  his  or  her  professional 
code  of  ethics?  If  so,  what  is  the  source  of  such 
authority? 

•  Does  12  CFR  1605  constitute  the  sole  and  exclusive 
statement  of  "ethics"  which  governs  the  conduct  of 
lawyers  within  the  Legal  Division?  Does  12  crR  1605 
pre-empt  the  Code  of  Professional  Responsibility  for 
attorneys? 

•  Did  the  Dallas  Legal  Division  improperly  discriminate 
against  a  small  minority-owned  law  firm  when  it  coerced 
the  firm  into  billing  25%  less  than  a  majority  firm  for 
the  same  attorney  working  en  tbe  same  ease,  simply 
because  the  bills  were  submitted  under  the  letterhead  of 
•  minority-ovned  firm? 

♦  Did  the  Dallas  L«gal  Division  act  In  reckless  disregard 
of  the  consequences  of  their  actions  to  a  major  PLS  case 
when  they  instructed  me  to  terminate  two  key  fee-counsel 
only  days  before  a  major  settlement  conference  and  just 
a  week  before  the  tolling  agreements  expired? 

*  Vhat  was  the  Dallas  Legal  Division's  motivation  behind 
the  gag  orders,  threats,  discrimination,  and  interference 
with  the  grievance  procedures? 


162 


The  tbov*  issue*  go  to  th«  very  core  of  the  Legal  Division  end 
Involve  Buch  aore  than  a  "siaple  grievance."  For  that  reason,  I  am 
suboitting  this  nemorandua  for  dual  purposes. 

XZ.  BZOORAPHXCXL  BACKOROOVD 

The  Dallas  Legal  Division  has  begun  en  "attack  the  accuser" 
strategy  in  order  to  avoid  scrutiny  of  their  conduct.  A  brief 
review  of  ay  record  as  a  PLS  attorney  for  the  last  two  and  a  half 
years  belies  this  recent  effort  to  undersine  ay  reputation. 

Z  originally  joined  the  Dallas  PLS  section  In  October  1990.  My 
last  Performance  Appraisal  (co-signed  by  ACC  Vera-Rojas)  contained 
the  following  "ratings"  on  a  1  to  5  scale  in  addition  to  very 
favorable  narrative  coaaents: 


Perfonnance  "warrants  special  recognition" 

14  categories 

Perfomance  "clearly  above  that  expected 
of  a  coapetent  eaployee" 

8  categories 

Performance  "to  the  extent  expected  of  a 
competent  employee" 

1  category 

Performance  "acceptable  but  reflects  some 
weaknesses  that  can  be  overcome" 

none 

Performance  "  exhibits  definite 
weakiesses" 

none 

I  received  an  award  for  Sustained  Superior  Performance  in  1991. 

Since  I  received  the  above  Performance  Appraisal  and  award,  the  RTC 
PLS  recoveries  on  cases  under  ay  supervision  as  a  line  attorney 
have  accounted  for  alaost  $60  aillion,  or  20%  of  all  RTC  PLS 
recoveries  in  the  country.  The  following  table  illustrates  the 
distribution  of  RTC-PLS  recoveries  for  Texas,  Mississippi,  and 
Louisiana  thrifts  by  PLS  attorney  or  office: 


PLS  attorney/Office 

fteoovery 

Percent 

Burnside  eases 

(under  ay  supervision  for 
over  2  yrs) 

$59.7  Billion 

701 

Metroplex  CFO  cases 

(under  the  supervision  of 
Rex  Taylor  for  1  t   1/2  years) 

2.2  Billion 

3% 

Houston,  San  Antonio,  and 
Louisiana  CFO  cases 

9.4  Billion 

111 
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Washington  O.C. 

cases 

12.4  Billion 

15% 

Other 

1.2  Billion 

1% 

TOTXL 

$84.9  Billion 

100% 

Naturally,  I  was  only  one  Bember  of  various  teaas  coaprised  of 
Investigations,  fee  counsel,  experts,  and  others  that  produced  such 
results.  For  exanple,  37  %  of  all  RTC  recoveries  in  the  Ernst  k 
Young  ("EY")  global  settleaent  were  allocated  to  cases  on  which  I 
had  worked  for  two  years  and  had  received  forsal  authority  to  sue 
prior  to  coBBenceaent  of  the  EY  settleaent  discussions.  ■  (With 
respect  to  all  of  the  results  on  ay  cases.  Section  Chief  Taylor 
either  actively  resisted  the  cases  or  added  nothing  to  the  result.) 
My  cases  also  have  generated  an  additional  $8.9  Billion  in 
settlement  offers  either  under  consideration  or  approved  by  the 
RTC. 

In  sumaary,  I  believe  that  ay  record  should  refute  any  atteapts  to 
divert  attention  froa  ay  charges  by  attacking  ae.  To  that  end,  I 
attach  ay  SF  171  and  Perforaance  Appraisal. 

III.  THE  UKDEKLYINQ  CONTROVERSY 

X.    TEE  7L8  CX8E 


The  center  of  this  aatter  involves  a  PLS  case  that  was — and  is — a 
Bajor  highlight  of  ay  professional  career. 

As  the  line  attorney  assigned  to  the  institution  since  January 
1991,  I  spent  over  1000  hours  (aany  of  which  were  uncoapensated)  to 
help  develop  the  claias  froa  the  preliainary  investigation  through 
the  final  stages  of  settleaent  recoveries.  Such  efforts 
necessitated  working  weekends  out-of-town  and  16-hour  days  over  a 
two-year  period.  By  January  1993,  however,  the  efforts  of  Byself 
and  others  (including  fee  counsel)  had  paid  off.  Total  cash 
recoveries  and  settleaent  offers  on  the  RTC  PLS  claias  for  this 
one  institution  exceeded  $50  aillion  and  were  second  only  to 
recoveries  arising  out  of  Charles  Keating's  infamous  Lincoln 
Savings  debacle. 

By  January  1993,  we  were  concluding  the  final  stages  of  pre-suit 
settleaent  discussions  with  the  inside  directors  and  had  recently 
obtained  authority  to  seek  an  asset  freeze  against  one  of  the 
directors.  The  defendants  had  collectively  offered  $5.75  Billion 
cash  while  the  RTC  sought  $7.5  to  8  Billion  and  expressed  a 
willingness  to  discuss  teras. 

While  recognizing  the  apparent  iapasse  on  the  eve  of  the  expiration 
of  the  tolling  agreements,  both  sides  agreed  to  aeet  again  during 
the  week  of  January  25  to  determine  if  we  could  reach  a  settleaent. 
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All  parties  recognized  that  the  RTC  would  probably  file  suit  at  the 
•nd  of  tne  week  unless  the  parties  were  very  close  to  settlement 
when  the  tolling  agreements  expired  on  January  29. 

The  RTC  appeared  to  have  the  upper  hand  going  into  the  settlement 
discussions  because  of  the  pre-suit  preparation  of  the  case.  The 
RTC  had  reviewed  over  7.8  million  documents  and  had  taken  over  35 
key  witness  statements.  The  defendants  were  well  aware  of  the 
RTC'B  head  start  and  their  settlement  offers  appeared  to  recognize, 
•t  least  partially,  the  RTC's  short-term  advantage  in  preparation. 

B.  TKB  TSZ   COCKSZL  PKOBLBN 

The  PLS  case  was  prepared  by  a  majority  fira/minority-owned  firm 
joint-venture.  Prior  to  the  settlement  meeting,  two  of  the 
majority  firm  attorneys,  who  had  been  intimately  involved  in  the 
day-to-day  preparation  of  the  case,  announced  their  interest  in 
becoming  members  of  the  minority-owned  firm. 

Originally,  I  believed  that  the  move  would  have  absolutely  no 
impact  on  the  staffing  of  the  case  since  it  involved  only  a  move  of 
two  attorneys  between  RTC-approved  firms  already  working  on  the 
case.  In  fact,  I  thought  that  the  move  benefited  the  RTC  because 
the  minority  firm  would  be  in  a  position  to  bill  over  50%  of  the 
fees  charged  to  the  case  and  because  the  two  lawyers  were  willing 
to  reduce  their  rates  by  $20  dollars/hour  from  the  RTC  rates 
approved  for  the  majority  firm. 

The  RTC  Legal  Division,  however,  would  not  agree  to  pay  the 
minority  firm  fees  for  the  two  attorneys  unless  the  minority  firm 
would  accept  a  $4  5  dollar /hour  rate  reduction  from  the  RTC-approved 
majority  firm  rates.  AGC  Vera-Rojas  later  rationalized  the  25% 
rate  reduction  for  the  same  attorneys  vorkiag  ob  the  same  file 
merely  because  they  now  would  be  submiting  their  bills  under  the 
letterhead  of  a  minor ity-o%med  firm  and,  as  such,  "they  will  not 
have  the  [majority  firm's]   overhead  to  deal  with. 
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By  mid- January,  I  became  concerned  that  the  RTC  and  the  minority 
firm  had  reached  an  impasse  and  started  communicating  my  concerns 
about  the  impact  of  the  impasse  on  the  PLS  case  to  various  members 
of  the  Dallas  Legal  Division.  My  concerns  escalated  on  Friday, 
January  22  when  AGC  Vera-Rojas  told  me  that  the  RTC  would  not 
approve  the  minority  firm  rates  for  the  two  lawyers  and  to  "Oet  en 
with  [my]  job,  which  is  to  recommend  m  local  qualified  firm  from 
our  approved  list  to  be  referred  the  satter." 

X  was  startled  by  the  decision  and  had  grave  concerns  regarding 
AGC  Vera-Rojas'  order  to  replace  the  two  lawyers  just  days  before 
the  final  settlement  meeting  and  the  expiration  of  the  tolling 
agreements.  I  believed  that  the  termination  of  the  two  lawyers  at 
that  time  would  have  such  a  dramatic  adverse  impact  on  the 
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probability  of  auccess  and  th«  cost-«ffectlv«ne«s  of  the  PLS  casa 
that  I  reluctantly  would  be  forced  to  recomiDend  to  eettle  the  PLS 
case  for  whatever  we  could  get  during  the  week  of  January  25  rather 
than  having  to  file  suit  utilizing  counsel  who  were  unfamiliar  with 
the  case. 

I  went  to  Section  Chief  Taylor  to  explain  nor*  fully  ay  alara  and 
to  determine  his  position  on  the  natter.  At  his  reqpiest,  I 
immediately  drafted  a  memo  that  set  forth  ay  concerns  over  the 
decision  to  terminate  the  two  lawyers  who  were  joining  the 
■inority-owned  firm: 

Substantive  iapaet  on  the  ease 

♦  The  two  lawyers  had  si>ent  1800  hours  at  a  cost  of 
$315,000  to  prepare  the  case  for  trial  and  were  two 
of  the  three  primary  trial  lawyers  on  the  case. 
Much  of  their  knowledge  and  "appreciation"  of  the 
facts  of  the  case  would  be  lost  in  a  transfer  of 
the  file  to  substitute  lawyers. 

♦  The  impending  settlement  discussions  and  tolling 
expiration  did  not  afford  us  sufficient  time  to 
educate  new  counsel.  The  authorization  to  seek  an 
asset  freeze  complicated  the  aatter  because  of  a 
possible  mini-trial  shortly  after  filing. 

♦  The  defendants  vould  view  the  termination  of  the 
attorneys  who  were  most  knowledgeable  about  the 
case  as  a  major  self-inflicted  setback  for  the  RTC 
and  a  sign  of  the  RTC's  lack  of  "will"  to  pursue 
the  case.  I  was  concerned  that  even  the  existing 
settlement  offers  might  evaporate. 

♦  I  also  pointed  out  that  I  do  not  believe  that 
counsel  are  fungible  and  coamunicated  ay 
observations  concerning  the  quality  of  the  two 
attorneys. 

♦  Finally,  I  observed  that  the  termination  decision 
essentially  "hand-cuffed"  the  business-side  and 
ayself  in  the  negotiations.  We  could  not  be  as 
vigorous  in  our  positions  if  we  knew  that  the  RTC 
was  not  prepared  to  litigate  as  effectively  in  the 
event  that  the  defendants  did  not  meet  our 
settlement  goals. 

DialBished  oost  •ffeetiveaess. 

♦  The  teroination  decision  also  vould  increase  rather 
than  decrease  the  cost  of  litigation  because  of  the 
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•stisated  cost  of  duplicating  vork  for  which  the 
RTC  had  already  paid. 

♦    I  estimated  that  the  Bat  Increase  in  the  cost  of 
replacing  counsel   (even  deducting  the  $30/hour 

"savings")  vould  exceed  $220,000  even  if  we 

ignored  the  substantive  inpact  of  the  teraination 
on  the  case. 

Z  felt  that  the  aeoo  nade  a  strong  case  for  keeping  the  PLS  "teas" 
intact  and  believed  that  ACC  Vera-Rojas  would  change  his  position. 
I  was  greatly  aistaken. 

ZZZ.  THZ   XOAO  0R£>ER8" 

A.  TES  7ZR8T  OAQ  OROEK 

On  Saturday,  January  23,  I  received  an  E-mail  from  Section  Chief 
Taylor  that  absolutely  stunned  me.  Despite  the  adverse  impact  of 
the  termination  decision  on  the  case,  Z  was  told  that  it  was 
"...not  a  matter  to  be  discussed  with  the  client  represeBtativee." 
Immediately  following  the  gag  order  instructing  me  to  conceal 
material  information  from  the  client.  Section  Chief  Taylor 
threatened: 

"As  a  warning,  your  conduct  may  be  considered 
insubordination.  Please  do  not  make  a  difficult 
situation  worse  for  yourself." 

After  a  sleepless  weekend,  Z  called  PLS  Senior  Counsel 
Mark  Cabrellian  at  7:00  am  CST  on  Monday,  February  25,  to  inform 
him  of  the  matter.   Then  I  met  with  Section  Chief  Taylor  when  he 
arrived  at  the  office  at  9:30  am  and  informed  him  that: 

(a)  Z  believed  that  his  gag  order  was  both  illegal  and 
unethical  because  I  was  under  an  obligation  both  as  an  RTC 
employee  and  a  lawyer  to  communicate  material  information  to 
the  client  so  that  they  could  make  informed  decisions  and 
recommendations.  In  this  case,  the  business  side  needed  to 
know  of  the  impact  that  termination  of  counsel  could  have  on 
the  probability  of  success  and  cost  of  pursuing  the  lawsuit  as 
opposed  to  accepting  the  pending  settlement  offers. 

(b)  Z  told  Mr.  Taylor  that  Z  had  called  Senior  Counsel 
Cabrellian  and  that  either  he  or  both  of  us  could  call  Mr. 
Cabrellian  to  discuss  the  matter. 

(c)  Additionally,  Z  told  Section  Chief  Taylor  that,  in  view  of 
the  gag  order,  he  himself  had  an  ethical  duty  to  call  Managing 
Znvestigator  DePugh  to  advise  him  of  the  gag  order  and  the 
decision. 
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S«ction  Chief  Taylor  t«nilnat«d  the  ■eeting  without  denying  the 
allegations  or  explaining  his  actions.  Instead,  he  immediately 
vent  to  consult  with  other  aemhers  of  the  Dallas  Legal  Division. 

I  had  no  further  communication  with  Section  Chief  Taylor  until  2:00 
pm  on  Friday,  January  29,  when  I  hand-delivered  an  E-mail  which 
memorialized  our  Monday  conversation  to  him.  I  still  have  never 
received  any  explanation,  justification,  or  clarification  of  the 
gag  order  from  Mr.  Taylor. 

B.  TEE  •BTTLSXZKT  DX8CU88Z0N8 

I  carefully  considered  the  matter  and  sought  counsel  on  the 
legality  of  the  gag  order.  On  Monday,  January  25,  I  fully  informed 
the  client  of  what  had  transpired.  I  also  Informed  the  client  that 
Senior  Counsel  Gabrellian  had  advised  me  "not  to  worry"  about  the 
termination  of  fee  counsel  because,  if  the  matter  was  not  resolved 
in  Dallas,  Washington  would  try  to  intervene.  He  also  told  me  to 
go  into  the  settlement  discussions  with  "guns  ablating"  but  to 
advise  the  client  of  some  uncertainty  on  the  fee  counsel  issue. 

The  client  and  I  then  made  the  decision  to  negotiate  based  on  the 
premise  that  the  RTC  would  not  terminate  counsel.  We  went  into  the 
discussions  with  "guns  ablazing"  and  ultimately  received  settlement 

offers  totalling  $7.3  million  (mostly  cash) §1.55  million  more 

than  the  previous  offers. 

C.  THB  8EC0KD  OAO  ORDER 

AGC  Vera-Rojas  did  not  forgive  my  conversations  with  Senior  Counsel 
Gabrellian  and  my  persistence  in  the  matter.  On  Tuesday,  February 
2,  he  sent  an  E-mail  to  the  DC  PLS  and  the  Dallas  Legal  Division 
management  which  made  several  bizarre  allegations  and  then  imposed 
a  second  gag  order: 

■In  view  of  the  above,  I  will  appreciate  that  if  you  have 
any  questions  regarding  this  matter  or  any  other  matter 
preeeatly  under  the  oversight  of  Mister  Burns ide,  or 
otharvise  wish  to  eommumieate  with  him  in  your  role  as 
PLS  coordinator  for  the  Dallas  Office,  you  do  so  through 
Rex  Taylor  and  David  Stoc)cwell  together  or  with  mymelf 
present,  (emphasis  added) 

This  second  gag  order  apparently  sought  to  isolate  me  further  as 
punishment  for  daring  to  spea)(  out  against  the  actions  of  AGC  Vera- 
Rojas  and  Section  Chief  Taylor.  The  order  has  interfered  with  my 
ability  to  perform  my  duties. 
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D.  a  BKXLL   KZMORZTY  rXRN  CXPZTULXTEI . . . . 

While  th«  battl*  raged  within  the  RTC,  the  ninority  fira  was 
undergoing  its  own  private  problems  and  the  econoaic  reality  of 
being  a  aaall  fira  (without  the  "overhead"  that  would  perait  it  to 
withstand  cash  flow  concerns^)  forced  the  fira  to  capitulate  as  to 
the  one  attorney  who  Bade  the  aove  prior  to  the  rate  controversy. 
The  other  attorney,  a  feoale  partner  at  the  sajority  fira, 
ultiaately  decided  to  stay  at  the  aajority  rate  and  still  works  on 
the  PLS  case  at  an  RTC  approved  rate  which  is  $20  more  than  the 
proposed  Binority  rate. 

The  decision  had  a  clear  discriBinatory  iapact  against  a  Binority 
fira.  The  RTC  had  decided  that  each  of  the  lawyers  were  worth  $180 
and  $l70/hour  as  long  as  they  billed  their  tiae  under  the 
letterhead  of  the  aajority  fira.  Yet  the  RTC  demanded  that  the 
saae  attoraeys  vorkiag  en  the  saae  file  were  only  "worth"  751  of 
the  aajority  firm's  rate  if  they  billed  their  tiae  under  a 
letterhead  of  a  ainority-owned  fira.  Saall  wonder  the  female 
partner  decided  to  stay  at  the  aajority  fira! 

ZV.  THB  rSBROXRY  S  0RZEVXMC8  and  ZMTERXN  COKXUVZCATZOMS 

X.    THB  ORZEVXMCE 

After  all  ay  inforaal  attempts  to  resolve  this  aatter  failed,  Z 
reluctantly  filed  a  grievance  against  Rex  Taylor  and  Xrturo  Vera- 
Rojas.  The  FOIC  Grievance  Procedure  allowed  ae  to  subait  ay 
grievance  to  ay  imaediate  supervisor  or  "...whoever  was  rkspoasible 
for  the  action  being  grieved."  Accordingly,  Z  addressed  the 
grievance  to  the  two  individuals  who  had  issued  the  gag  orders  and 
threats  - —  ACC  Vera-Rojas  and  Section  Chief  Taylor.  1  also  gave 
a  copy  of  the  grievance  to  Senior  Counsel  David  Stoc)cwell,  the 
ianediate  superior  of  Section  Chief  Taylor. 

The  grievance  sought  the  following  joint  and  several  relief  from 
Messrs.  Taylor  and  Vera-Rojas: 

"(a)  A  prompt  written  response  to  the  matters  raised  in 
this  grievance  with  citations  to  the  purported  authority 
under  which  the  gag  orders  were  issued; 

(b)  A  deteraination  that  the  gag  order  of  January  22 
which  sought  to  prevent  ae  from  coaaunicating  aaterial 
inforxation  to  the  client  was  unethical  and  illegal; 


^The  case  flow  probleas  iaposed  on  this  particular  Binority 
fira  by  the  RTC  were  specifically  described  in  the  Aneriean  Bar 
Association  Journal.  March  1993,  at  18,  in  an  article  entitled  "RTC 
Payments  Delayed,  Soae  lawyers  wait  acre  than  a  year  for  fees  froa 
thrift  agency."  I  attach  a  copy  of  the  article  to  this  aeao.  , 
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(cl  A  repudiation  of  th«  February  2  gag  order  that  places 
•irtraordinary  restrictions  on  By  ability  to  comaunicate 
with  PLS  Banagenient  in  Washington; 

(d)  Assurances  that  no  retaliatory  action  or  reprisal 
will  be  taken  against  ae  by  virtue  of  this  grievance  or 
the  Batters  which  fomed  the  basis  of  this  aeao; 

(e)  An  investigation  of  this  aatttr  by  an  iapartial 
official (•)  outside  of  the  Dallas  Legal  Division; 

(f )  The  institution  of  appropriate  corrective  aeasures  to 
prevent  the  recurrence  of  the  incidents  described  in  this 
grievance;  and 

(g)  Such  other  relief  that  is  fair  and  appropriate 
including,  if  warranted,  appropriate  disciplinary  or 
adverse  action  with  respect  to  the  persons  involved  in 
this  Batter." 

The  next  business  day  after  I  presented  the  grievance,  I  once  again 
went  to  David  Stoclcvell  to  see  if  we  could  aeet  to  resolve  this 
Batter  without  going  through  the  entire  grievance  process.  The 
answer  was  a  very  eaphatic  "no."  I  later  received  separate  £-aails 
froB  Messrs.  Vera-Rojas  and  Taylor  indicating  that  they  would 
respond  in  15  days. 

B.  TES  &X7EIUUa  TO  THE  ITHZC8  OmCSS  TOR  X   XCOS  OPXVZON 

On  February  3 nine  days  after  I  first  confronted  Section  Chief 

Taylor  about  his  unethical  and  illegal  order he  referred  the 

Batter  to  Wayne  Fogle,  the  Dallas  Ethics  Officer. 

On  February  8,  David  Stockwell  sent  an  E-aail  to  Dallas  Ethics 
Officer  Fogle  which  pointed  out  the  distinction  between: 

(a)  "...unethical  conduct. . .predicated  upon  any 
regulations  iaposed  upon  FDIC  and/or  FOIC  eaployees 
assigned  to  the  RTC..." 

and 

(b)  Unethical  conduct  predicated  "...upon  any  applicable 
code  or  codes  of  professional  responsibility  which  are 
applicable  to  attorneys." 

Senior  Counsel  Stoc]cwell  then  went  on  to  request  a  liaited 
investigation  "...to  deteraine  whether  or  not  any  of  the 
regulations  to  which  we  are  subject  to  as  eaployees  aay  have  been 
involved."  He  did  not  request  an  opinion  as  to  the  legal  ethical 
issues  nor  did  he  provide  Ethics  Officer  Fogle  (a  non-lawyer)  any 
inforaation  concerning  a  lawyer's  obligation  to  his  client. 
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On  F«bruury  10,  Wayn*  Pogl«  responded  to  David  StocJcwell'g  inquiry 
concerning  the  applicability  of  the  FDIC  toployee  Conduct 
regulations  with  an  E-mail  that  he  could  "...find  no  apparent 
ethics  issues  that  fall  within  provisions  set  out  at  Part  1605 
'Employee  Responsibilities  and  Conduct'..."  He  vent  on  to  suggest, 
however,  that  the  parties  examine  the  provisions  of  1605  that  set 
forth  various  "general  rules"  of  employee  conduct  to  see  if  they 
might  b«  applicabl*. 

On  February  16,  Z  sent  an  E-mail  to  Rex  Taylor  which  reaffirmed  the 
source  of  the  "ethics"  that  I  felt  dealt  with  the  issue: 

"There  appears  to  be  some  confusion  over  what  "ethics" 
dealt  with  the  issue  of  a  lawyer/supervisor  instructing 
a  subordinate  la%ryer  to  conceal  material  information  from 
client  representatives.  In  order  to  eliminate  such 
confusion,  I  am  sending  you  a  copy  of  [materials  from 
Modern  Legal  Ethics  and  applicable  Canons  and  Rules  of 
legal  ethics.] 

For  example,  the  (Modern  Legal  Ethics)  treatise  makes  the 
following  observations: 

'X  client  has  an  equal  interest  in  receiving  legal 
evaluations  and  advice  from  a  lawyer  about  important 
steps  in  the  matter  and,  periodically,  about  whether 
progress  is  being  made  or  not. 


[I}t  is  clearly  also  the  case  that  lawyers  should  not 
restrict  the  flow  of  information  in  order  to  exercise 
control  over  clients  or  to  manipulate  client  decisions. 


[S}everal  courts  have  disciplined  lawyers  for  failing  to 
communicate  with  clients  or  for  misleading  a  client  about 
the  status  of  a  matter.'" 

I  then  gave  Section  Chief  Taylor  a  copy  of  the  applicable  reference 
materials  so  that  he  could  consider  them  in  his  response  to  my 
grievance. 

▼  .  THB  TXTLOR  RXSPOMBB  and  BURVSXDB  EXPLT 

I  received  Section  Chief  Taylor's  formal  response  to  my  grievance 
on  Friday,  February  19.  The  OHLT  portions  of  the  memo  that  dealt 
with  the  COBSTXHCB  of  my  charges  stated: 

"This  is  in  response  to  you  grievance,  dated  February  S. 
1993.  where  in  fsic^  vou  grieve  "gag  orders."  I  have 
read  your  10  page  memorandum  with  its  11  exhibits  and 
considered  your  reqpjest  therein  for  relief  as  set  out  in 
the  section  entitled  'VIII.  CONCLUSION',  further 
enumerated  (a)  through  (g) .   This  is  ay  response. 

11 
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...(Taylor  Procedural  Objections^]... 

Your  alleoations  of  ■upervisorv  ethical  misconduct  have 

been  refuted  bv  the  ethics  officer. You  are  in  receipt 

of  a  COPY  of  his  findings."  (emphasis  original) 

Section  Chief  Taylor's  position  that  the  Fogle  E-mail  completely 
exonerated  hia  ignored  the  entire  course  of  events  over  the 
previous  thirty  days.  More  importantly,  however,  the  implications 
of  the  Taylor  position,  which  totally  disregarded  the  legal  ethical 
issues,  was  necessarily  premised  upon  the  following  fatally  flawed 
tenets: 

♦  Legal  ethics  do  not  govern  the  conduct  of  lawyers  in  the 
RTC  I/egal  Division. 

♦  Section  1605  is  the  sole  and  exclusive  source  of  ethical 
principles  that  govern  the  conduct  of  RTC  lawyers. 

♦  Section  1605  preempts  the  Code  of  Professional 
Responsibility  of  a  lawyer  in  the  RTC  Legal  Division. 

♦  An  RTC  lawyer/manager  has  the  authority  to  order  a 
subordinate  attorney  to  conceal  material  information  from 
the  RTC  client  representatives  charged  with  making  a 
decision  on  the  matter  being  handled  by  the  subordinate 
attorney. 

On  the  morning  of  Monday,  February  22,  I  submitted  my  reply  to  the 
Taylor  substantive  position  to  AGC  Vera-Rojas,  Senior  Counsel 
Stoc)cwell,  and  Ethics  Officer  Fogle.  My  memo,  titled  "Status  of 
Legal  Bthics  in  the  Dallas  Legal  Oivision,"  begged  them  to  reject 
the  Taylor  position  because: 

"The  very  essence  of  the  relation  between  the  Legal  Division 
and  the  Business  Side  of  the  RTC  demands  full  and  free 
communications  between  the  "lawyer"  and  the  "client"  so  that 
they  can  make  fully  informed  joint  decisions.  As  noted  in  my 
E-mail  to  Rex  Taylor  prior  to  his  response: 

'[I]t  is  clearly  also  the  case  that  la%ryers  should  not 
restrict  the  flow  of  information  in  order  to  exercise 
control  over  the  clients  or  to  manipulate  client 
decisions.'  Modern  Legal  Ethics  Sec.  4.5  (Communications 
with  Clients) 


^  Rex  Taylor's  Response  also  made  some  rather  strange 
"procedural"  objections  that  completely  ignored  the  factual  record 
and  the  substance  of  my  charges.  I  replied  to  such  "procedural" 
points  in  a  memorandum  dated  February  23. 

12 
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One?  a  lavyer/nanager  orders  a  lavyer/subordlnat*  to  concaal 
■aterial  infomatlon  froD  the  client,  everyone  suffers.  The 
client  suffers  because  they  are  naking  decisions  on  inconplete 
information  and  are  unsure  whether  they  can  trust  their 
lawyers.  The  Legal  Division  suffers  because  they  invite  the 
■istrust  of  the  very  clients  they  have  the  obligation  to 
advise.  The  individual  lawyers  suffer  because  they  are  asked 
to  abandon  their  professional  ethics.  And,  ultiaately,  the 
entire  RTC  suffers  because  of  the  lost  public  confidence  in 
the  RTC  decision-Baking  process." 

ACC  Vera-Rojas  refused  to  respond  to  ay  February  22  aeao  or  ay 
grievance  and  stated: 

"Regarding  your  sophistic,  rambling  and  specious  charges 
alleging  violations  of  professional  ethics,  I  find  thea 
totally  false,  senseless,  and  undesexving  of  any  serious 
response.  If  you  wish  to  level  any  charges  against  ae 
personally,  alleging  that  I  have  soaehow  violated  the 
professional  code  of  ethics,  you  can  direct  your 
correspondence  to  the  Ethics  Coaaittee  of  the  Bar 
Association  of  the  Coaaonwcalth  of  Puerto  Rico.  Be 
forewarned  though,  that  I  will  reserve  all  ay  rights  as 
an  individual  to  pursue  redress  for  any  libelous  or 
slanderous  stateaents." 

Rex  Taylor  siaply  reaffirmed  his  position  that  Ethics  Officer  Fogle 
had  refuted  all  ay  charges  against  hia  and  declared  the  aatter 
"over." 

Ethics  Officer  Pogle's  first  reaction  to  the  Taylor  position  that 
Fogle  had  exonerated  Taylor  was  to  ask  ae:  "Did  he  put  that  in 
writing?"  Wayne  Fogle  then  notified  ae  that  he  would  send  the 
aatter  to  Washington  but  that  it  would  take  soae  tiae  for  the 
Ethics  section  to  formally  respond  to  ay  aemo  regarding  the  "Status 
of  Legal  Ethics  in  the  Dallas  Legal  Division." 

David  Stockwell  felt  that  the  issues  raised  in  ay  aeao  were  outside 
the  "scope  of  his  responsibilities."  Recognizing  his  reluctance  to 
opine  as  to  aatters  relating  to  the  conduct  of  his  direct  superior, 
I  subsequently  withdrew  ay  request  for  his  opinion  "to  the  axtent 
that  [he  b«lieves]  that  a  response  aay  Involve  AGC  Vera-Rojas." 

▼Z.  TSX  &XF08XL  TO  COMFLX  WITH  TES  ORIKVXVCB  PROCXDORB 

The  atteapted  cover-up  has  not  stopped  with  the  gag  orders  and 
threats  — -  it  has  continued  into  the  grievance  procedure  itself. 

♦  AGC  Vera-Rojas  has  explicitly  refused  to  give 
the  required  "Step  One"  response  to  the 
grievance  against  hia. 
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♦  AGC  Vera-Rojas  and  Section  Chief  Taylor  hav« 
•ought  to  prevent  ne  from  bring  this  aatter  to 
your  attention  by  refusing  to  identify  who  AGC 
Vera-Rojas  reports  to  in  the  Legal  Division. 

♦  AGC  Vera-Rojas  has  sought  to  deprive  ne  of  ay 
right  to  a  "Step  Two"  review  of  ay  grievance 
against  hia  and  Section  Chief  Taylor  by 
"appointing"  his  iamediate  subordinate  and 
close  personal  friend  as  the  Step  Two  reviewer 
of  their  aisconduct. 

♦  The  aanageaent  of  the  Dallas  Legal  Division 
have  repeatedly  rebuffed  ay  req[uests  for 
aeetings  or  discussions  concerning  the  aatter. 

♦  I  continue  to  be  the  subject  of  threats  and 

retaliatory  action. 

Such  conduct  hardly  comports  with  the  purpose  of  the  FDIC  Grievance 
Procedure  which  is  to  aeet: 

"...a  continuing  comaitment  by  the  Corporation  for  open 
and  equitable  treatment  of  all  Corporation  employees  and 
its  scope,  purpose  and  provisions  are  to  be  interpreted 
in  this  light." 

The  procedure  also  requires  that  the  grievance  be  given  "full, 
impartial,  and  prompt  consideration"  and  calls  for  "...every 
reasonable  effort  [to]  be  made  by  all  parties  concerned  to  resolve 
this  matter  fairly  and  promptly." 

What  type  of  "open  and  ecfuitable"  or  "impartial"  grievance 
procedure  permits  the  subject  of  the  grievance  to  personally  select 
his  own  close  friend  and  iamediate  subordinate  as  the  "reviewer"  of 
his  own  aisconduct?  Ho*  "reasonable"  is  AGC  Wtvm  maj ■  ^  -  .xi:<--^^'  ' 
either  to  discuss  the  aatter  or  to  subait  the  aandated  forsaj. 
response  to  ay  grievance? 

▼IZ.  COMCLOSZON 

Over  the  last  thirty  days,  I  have  often  wondered  what  precipi'tated 
this  violent  reaction  to  my  internal  protests  over  the  termination 
of  the  fee  counsel  on  the  biggest  PLS  case  in  the  region?  Whet  was 
the  motivation  of  Arturo  Vera-Rojas  and  Rex  Taylor  when  they 
embarked  on  a  course  of  action  that  included: 

♦  A  gag  order  intended  to  conceal  material 
information  froa  the  very  client  they  had  an 
obligation  to  serv*. 
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«  <-  A  second  gag  order  Intended  to  prevent  a  PLS 
line  attorney  fron  freely  communicating  with 
PLS  management  in  Washington. 

♦  Personal  attacks  on  a  PLS  line  attorney  whose  cases 
account  for  77%  of  all  PLS  recoveries  by  the  Dallas  RTC 
Office, 

♦  Discrimination  against  a  ainority-ovmed  law 
firm. 

♦  Actions  taJcen  in  reckless  disregard  of  the 
consequences  to  a  PLS  case  that  is  second  only 
to  Charles  Keating' s  Lincoln  Savings  in  total 
RTC  PLS  recoveries. 

♦  Refusing  to  explain  or  defend  their  actions  in 
the  face  of  formal  charges  of  unethical 
conduct. 

♦  Making  a  mockery  of  the  FDIC  Grievance  Procedure  by 
trying  to  appoint  AGC  Vera-Rojas'  personal  friend  and 
subordinate  as  the  Step  Two  reviewer. 

Originally,  I  thought  that  the  grievance  process  would  pierce  the 
cover-up.  Yet  I  am  now  entering  Step  Two  without  any  explanation 
of  the  motivation  behind  the  extra-ordinary  attempts  to  silence  me. 

I  suggest  the  first  place  to  begin  looking  for  the  motivation 
behind  this  matter  might  be  the  recent  battle  between  the  Legal 
Division  and  the  business  side  over  the  control  of  the  hundreds  of 
millions  of  dollars  paid  to  RTC  Pee  Counsel. 

After  this  whole  matter  began,  I  learned  that  the  Dallas  L«gal 
Division  was  spending  hundreds  of  hours  fighting  a  decision  to 
transfer  control  of  the  legal  services  budgets  And  contracting 
authority  from  the  Legal  Division  to  the  RTC  Corrtrta;»:iW9 -i--*. 
Was  I  simply  in  the  "wrong  place  at  the  wrong  time"  when  I 
communicated  my  concerns  about  the  Legal  Division's  handling  of  a 
law  firm  to  the  client  at  the  same  time  that  AGC  Vera-Rojas  was 
engaged  in  a  "turf-battle"  over  who  should  control  the  contracting 
process? 

Yet  regardless  of  whether  the  issue  was  the  retention  of  counsel  en 
a  single  PLS  case  or  the  control  -over  Jiundreds  of  Billions  ot 
dollars  in  legal  services  contracts,  the  principles  of  legal  ethics 
remain  the  same: 

■[I]t  is  clearly  also  the  case  that  lawyers  should  not 
restrict  the  flow  of  information  in  order  to  exercise 
control  over  the  clients  or  to  Banipulate  client 
decisions." 
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THOMAS  J.  BURNSroE 

SS#  295-6^2760 


SIIRSTANTTVE  EXPERIENCE 

Resolution  Trust  CorporitioD  (FDIC) 
ProfessioDal  Liability  Section 
Southwest  Regional  Office/Dallas  Office 
Dallas,  Texas  75219 


Senior  Attorney 
10/90  to  present 


At  various  dioes,  I  conducted  and  supervised  the  investigation  and/or  litigation  of  claims  against: 
(a)  directors,  officen,  and  control  persons  of  26  thrifts  totalling  over  S8  billion  in  assets;  and  (b) 
the  accountants,  anomeys,  securities  brokers,  appraisers,  investment  bankers,  and  other 
professionals  that  dealt  with  such  thrifts.  I  spent  approximately  73%  of  my  time  during  the  last  two 
years  investigating,  developing,  and  pursuing  the  ioUowing  ^ues: 


wsrmmoN 

CLAIMS 

KESULT                                    1 

{800  miilioo 

Otimi  tfixnn  Bi^  Six  tccouBtia( 
fins  for  duoA^et  is  exoea  of  (400 
miilioo  ahtittt  from  minttted 
fiAuidtJ  ctatemenu  fubreitied  to 
re{;iUtor(  to  isduoe  FSUC  to  iasure 
ta  unizifured  thrift 

Oaim  ttaisn  mcide  direaort  for 
insider  tbute 

•  Suit  a^ainti  Bia  Six  firm  aad  defeodant  clan  of 
iadrviduAl  partners  for  MX)  millioD  authorued 

•  (43.69  miQioo  eettleiDent  with  aooountaoti, 
•ettlement  repreaeoted  34%  of  all  RTC  reooveriei 
in  (lobal  teitiemeat  with  firm 

•  .:nde  directors  ooUeoively  have  made  Ktikmem 
offers  of  S4J  millioQ  baaed  oa  act  worth 

traasferrcd  ti  million  to  faaiily  truit'  shortly  after 
aodfiaboa  of  RTC  daims 

SI. 07  billioB 

Qtim  «{&inn  iovenBeot  btnkerv 
Bi|  Six  tocouotiiij  firm,  ud  iande 
direaon  for  dama^et  of  S3S  million 
from  boldiof  oompaay  ule  of  five 
real  eniie  terviaai  cubodiariei  to 
thrift 

regulatory  capital 

•  SettleiDcais  with  iavettneat  baalun  aad 
tooouatuts  totalling  SU.OS  miUioa 

•  Seitleoeat  with  two  directors  at  SMS  BtSioa  baaed 

•  Peadiat  Utifatioa  a(aia*i  remaiaiai  two  defeadaats 

IS  thrifts 
located 
throufbout 
United  Suvet 

comfflisioiit  and  tradiof  lo«et  ia  a 
flf»ed  *bed|iax'  procrwa  marketed 
to  imall  thrifts 

•  Reoomoeaded  aad  received  approval  for  fim 
aaiioawtde  eoatoUtfated  RTC  avcsifaciae 

•  Appelated  NatiottaJ  Coordiastor  for  daimi  afaiast 
1^  brokerage  houae;  (upeiviKd  invcfiifatiOB  of 
hedfiac  propaa 

•  Securities  broker  haa  offered  S4.6S  miUioB  to  RTC 
aad  SI  J2  miUioa  to  FDIC  to  settle  daiat  frt>m 
profraffl 
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Sl.MbUlion 

Otim  aitinn  Bi(  Six  accouonng 
fim  for  S70  tnilliOB  a  daaaget  froa 
CUwed  (udit 

•  Inveingaied  clajm  and  made  forrnal 
recommendaoon  to  iue,  awaiting  authoruation 
dcofion 

•  Pre-«uit  aettieisent  diioiBioni  underway 

UJOmUlion 

cxccM  of  S20  millioo  umni  (roB 
(Uwed  rt|ulitory  advice 

•  Suit  authotued  and  filed 

(430  million 

n«i'm  t(Ainn  lo«  fim  tad  44 
p«niien  for  daaa|ei  la  cLom  of  $30 
millioD  thfiac  from  anoreey't 
panieiptooB  is  tcfaeme  to  mtnipuUte 
thrift 'I  cipiuJ  to  tUow  po»-th 

•  Inveitigated  cUim  and  made  formal 

recommendation  to  nie;  awaiting  authoritation 
dedtioB 

{860  mtlljoa 

Otis  afainst  tmiil  Uw  fins  ind 
individuaJ  pvmen  for  dtmagei  of 
S15  million  ansint  from  flawed 
reguliiory  advice 

•   Suit  authoriied;  ongoing  pre-tuii  aettlenxnt 
diacuoioai  underway 

S460  milliOD 

Gain  against  RTC  law  fins  for 
damajtei  of  }4  million  anting  from 
disdofurt  of  confidential  information 
concerning  ule  of  thrift  tubtidiary 

•  lovcnigated  claim  and  made  formal 

recommendation  to  (ue,  awaiting  authorization 
dediion 

Namrally,  a  Senior  Anorney  is  only  one  member  of  a  team  that  produced  such  results. 
Nevertheless,  my  proactive  involvement  in  cases  and  a  willingness  to  work  weekends  and  16-hour 
days  when  needed  matehaJly  aided  the  achievement  of  the  ultimate  results.  In  developing  my  cases, 
I  submitted  8  Authority  to  Sue  memos  and  8  Authority  to  Settle  memos;  recommended  and 
obtained  more  than  ten  Orders  of  Investigation;  issued  almost  200  administrative  subpoenas;  and 
recommended  3  subpoena  enforcement  actions.  In  addition  to  working  closely  with  fee  counsel  and 
various  expert  witnesses,  I  personally  took  witness  statements,  reviewed  documenution,  anended 
interventions  and  closings,  drafted  legal  memoranda,  and  bandied  settlement  negotiations. 
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SUBSTANTIVE  EXPERIENCE  (Com.) 


Reioert  &  Duree,  P.C. 

St.  Louis,  Missouri  63102 


Partner/As  foctate 

10/83  to  10/90 


I  had  seven  (7)  years  experience  as  outside  fee  counsel  representiDg  fidelity  and  surety  bonding 
companies'  with  an  emphasis  on  financial  institution  bond  claims  and  related  litigation.  In  that 
capacity,  I  pursued  negligence,  fraud,  and  other  claims  as  plaintiff  against  directors,  officers, 
professionals,  financial  institutions,  and  others.  Areas  of  significant  involvement  included: 


Banking  Litigation 


Commercial  Udeation 


Triftl? 


Directors  it  Officers 
Liability  Litigation 

Commodities  Litigation 
Bond  Claims  Litigation 


Professional  Malpractice 


(commercial  loan,  operations,  investments,  directors  and  officers 
liability,  lender  liability,  trust  department,  letters  of  credit,  bank 
collections,  commercial  paper,  investment  securities,  and  secured 
transactions) 

(responsible  for  handling  pleadings,  discovery  motions,  pretrial 
maners,  settlement  negotiations,  jury  and  bench  trials,  and 
appellant  practice  in  federal,  state  and  bankruptcy  courts  in  cases 
ranging  from  45  million  down  to  SIO.OOO) 

(Tirst  Chair*  comroerc.ii  jxiry  and  bench  trials  including  cases 
against  banks  involving  a  banlcer's  standaid  of  care  and  owner- 
contractor  construction  disputes) 

(pursued  directors  &  officen  of  financial  institutions  and  their 
D&O  carriers  including  recovery  of  75%  of  poUcy  limits  in  MGIC 
liquidation) 

(insider  trading,  lack  of  underwriting  due  diligence.  Blue  Sky,  the 
SISCorp  fraud,  the  Bcvill  Bressler  fraud  and  CFTC  claims) 

(defended  claims  under  Bankers  Blanket  Bonds,  Stockbrokers 
Blanket  Bonds,  Securities  Dealers  Bonds,  Public  Official  Bonds, 
Financial  Guaranty  Bonds,  and  Commercial  Fidelity  Bonds) 

(municipal  bond  counsel,  bank  counsel,  and  bank  auditor 
malpractice  cases) 


'  Companies  represented  included  National  Union,  Chubb  (Federal  Insurance),  F  &  D 
of  Maryland,  St.  Paul,  Seaboard  Surety,  Capital  Indemnity,  Crum  &  Forster,  Transamerica, 
Travelers,  Commercial  Union  and  other  fidelity  and  surety  underwriters. 
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JOINT  WRITTEN  STATEMENT  OF 
BRUCE  J.  PEDERSON  AND  JACQUELINE  P.  TAYLOR 

We  wish  to  thank  the  Chairman  and  the  Committee  for  the  opportunity  to  testify 
about  how  the  Resolution  Trust  Corporation  ("RTC")  treats  "whistleblowers."  These 
are  pubhc  servants  in  the  truest  sense  of  the  word  who  attempt  to  protect  taxpayer 
interests  by  detecting  and  exposing  significant  waste,  fraud  and  abuse  in  RTC  oper- 
ations. The  treatment  accorded  these  messengers  and  their  concerns  involves  public 
policy  issues  and  presents  a  telling  Utmus  test  on  the  character  of  senior  RTC  man- 
agement. To  what  degree  does  the  RTC  want  to  facilitate  this  control  mechanism? 

Having  spent  over  a  year  "blowing  the  whistle"  on  RTC  waste  and  abuse,  we  be- 
lieve that  we  have  much  to  offer  the  Committee.  We  put  our  careers  on  the  Une  by 
testifying  before  this  Committee  in  open  session  just  over  a  year  ago.  The  unpleas- 
ant truth  about  a  bungled  agency  reorganization,  then  and  now,  did  not  please  RTC 
management.  In  clear  retahation,  the  RTC  subjected  us  to  many  classic  forms  of 
punishment  reserved  for  employees  who  buck  agency  "spin  control." 

These  reprisals  implicate  the  ineffective  safeguards  that  failed  to  protect  us  in  our 
efforts  to  expose  waste  and  abuse  at  the  RTU.  Our  ensuing  treatment  as  second 
class  citizens  also  raises  serious  questions  about  the  maturity  and  fairness  of  certain 
RTC  senior  managers.  We  trust  that  our  painful  experience  will  help  guide  the 
Committee  toward  reforming  various  RTC  programs,  framing  truly  effective  whistle- 
blower  protections  and  holding  culpable  RTC  managers  accountable  for  "killing  the 
messengers."  While  we  may  be  the  most  publicized  whistleblowers  at  RTC,  we  are 
not  alone.  There  are  many  conscientious,  hard  working,  and  ethical  employees  at 
the  agency  who  deserve  better  leadership  and  protection. 

In  our  continuing  effort  at  pubUc  service  we  respectfully  oresent  this  statement. 
It  consists  of  seven  major  sections:  (i)  Summary;  (ii)  Our  Backgrounds;  (iii)  RTC  Re- 
prisals; (iv)  Absence  of  Protection;  (v)  PLS  Update;  (vi)  RTC  Chaos;  and  (vii)  Pro- 
posed Solutions. 

I.  Summary 

We  come  before  the  Committee  today  as  veteran  RTC  "whistleblowers."  For  us, 
the  past  year  has  been  a  nightmare.  Armed  with  only  the  truth,  we  have  served 
a  combat  tour  of  duty  on  a  bureaucratic  battlefield.  We  are  exhausted,  disillusioned 
that  those  who  seek  the  truth  are  punished,  and  anxious  to  "rotate"  to  a  sane  work 
environment. 

Ever  since  pubUcly  identifying  significant  waste  and  abuse  inherent  in  an  ill-ad- 
vised reorganization  of  the  RTC's  Professional  Liability  Section  ("PLS")  in  1992,  we 
have  been  targeted  for  retaliation  by  certain  agency  managers.  For  over  fourteen 
months,  adversarial  management  has  trained  its  collective  cross  hairs  on  us.  Not- 
withstanding this  campaign,  we  successfully  remained  on  the  agency  payroll  in 
order  to  continue  our  efforts  to  serve  the  public  interest  by  working  with  various 
oversight  entities  with  jurisdiction  over  the  RTC.  At  times,  this  difficult  period  has 
felt  like  being  stranded  oehind  enemy  lines  in  wartime. 

Using  a  variety  of  harassing  techniques,  our  daily  lives  at  work  were  made  as  un- 
pleasant as  possible  by  RTC  managers  in  the  hopes  that  we  would  choose  to  resign 
or  that  trumped  up  disciplinary  charges  could  be  made  to  force  us  from  the  RTC. 
We  were  placed  in  exile  in  various  remote  offices  throughout  Denver,  given  make 
work  projects  and  then  later  reassigned  to  permanent  positions  whidi  underutilized 
our  professional  skills,  threatened  with  forced  geom-aphic  relocations,  slandered  pro- 
fessionally, subjected  to  maU  censorship,  repeatedly  passed  over  for  new  manage- 
ment openings,  held  to  hyper-technical  interpretations  of  time  and  attendance  rules, 
threatened  with  adverse  performance  evaluations,  exploited  with  sham  grievance 
and  Equal  Employment  Opportunity  ("EEO")  proceedings,  and  hit  with  an  unau- 
thorized covert  search  of  computer  WordPerfect  files. 

No  well  intentioned  Federal  employee  should  have  to  endure  this  vindictive  treat- 
ment. We  are  particularly  chagrined  at  our  fate  given  the  accuracy  of  our  initial  tes- 
timony and  the  discredited  record  of  those  managers  who  punish  emi)loyee8  like  us. 
As  we  previously  testified,  nationwide,  the  RTC  PLS  Program  was  seriously  set  back 
by  tlie  1992  reorganization.  Whether  measured  by  total  filings,  timeliness  of  filings, 
empty  attorney  slots,  or  program  coordination,  PLS  is  now  worse  off.  The  remainder 
of  the  RTC  has  not  fared  well  either.  Not  a  month  goes  by  without  new  embarrass- 
ing disclosures  about  RTC  mismanagement,  some  of  which  is  created  by  those  who 
have  tedcen  it  upon  themselves  to  drive  us  out  of  the  agency. 

While  our  experience  is  typical  of  government  whistleblowers,  it  is  still  remark- 
able for  how  brazenly  RTC  management  has  targeted  us  for  reprisals  since  our  testi- 
mony before  the  Committee  in  August  of  1992.  RTC  managers  either  concoct  mis- 
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leading  renditions  of  events  to  justify  their  retaliation  or  ignore  Congressional  over- 
sight and  legal  parameters. 

None  of  the  theoretical  "whistleblower"  protections  ever  manifested  in  reality. 
RTC  management  chose  to  ignore  applicable  statutes  ostensibly  because  of  loose 
draftsmanship.  Agency  grievance  procedures  were  gutted  by  delay,  an  examiner 
handpicked  by  RTC  management,  and  the  absence  of  any  final  decision.  The  RTC 
EEO  complaint  procedure  proved  to  be  an  exercise  in  futility  based  on  repeated 
agency  delay.  Despite  diligent  rank  and  file  employees,  the  RTC  Office  of  Inspector 
General  ("OIG")  was  unable  or  unwilling  to  shield  us  from  attacks  by  Legal  Division 
management.  The  Office  of  Special  Counsel  and  the  Merit  Systems  Protection  Board 
were  unavailable  because  their  jurisdiction  excludes  RTC  employees.  By  default, 
this  Committee  was  left  with  the  difficult  task  of  policing  RTC  personnel  practices. 
The  Conunittee  has  neither  the  resources  nor  the  appropriate  tools  to  oversee  how 
individual  Federal  employees  are  treated  on  a  daUy  basis  in  their  respective  agen- 
cies. 

Several  reforms  are  in  immediate  order.  No  effort  by  the  Clinton  Administration 
to  "Reinvent  Government"  will  be  complete  without  remedying  the  problems  we 
have  encountered.  Our  Statement  outlines  internal  agency  reforms  and  those  which 
wiU  require  CongressionsJ  action.  Together,  they  can  make  it  far  more  difficult  for 
mean  spirited  management  which  feels  threatened  by  the  truth  to  retaliate  against 
employees  would  seek  to  expose  waste,  fraud  and  abuse  on  behalf  of  the  taxpayer. 

II.  Our  Backgrounds 

We  are  no  strangers  to  this  Committee's  oversight  work  regarding  the  RTC.  On 
August  11,  1992,  together  with  another  witness  and  former  PLS  manager,  we  testi- 
fied before  the  Committee  about  the  damage  inflicted  on  the  RTC's  PLS  Program 
by  the  agency's  ill-advised  reorganization  in  May  of  1992.  We  argued  that  the  Amer- 
ican taxpayer  stood  to  lose  millions  of  dollars  in  forfeited  recoveries  because  numer- 
ous experienced  PLS  attorneys  and  managers  were  jettisoned  and  most  of  the  cases 
were  reassigned.  On  October  1,  1992,  we  attended  a  subsequent  hearing  as  observ- 
ers and  listened  to  former  RTC  president  and  CEO  Albert  V.  Casey  oner  a  faulty 
defense  of  the  PLS  Program  reorganization.  Thereafter,  in  November  of  1992,  we 
provided  the  Committee  with  a  detailed  53  page  Rebuttal  Statement  (with  attached 
exhibits)  which  exposed  the  numerous  omissions,  misleading  statistics,  and  con- 
tradictions contained  in  Mr.  Casey's  Statement  and  an  accompanying  RTC  Legal  Di- 
vision Staff  Report.^ 

Those  hearings  were  preceded  and  followed  by  a  steady  working  relationship  with 
the  Committee's  immediate  staff,  aides  to  its  members,  and  various  officials  with 
the  U.S.  General  Accounting  Office  (GAO).  Over  those  many  months,  we  made  our- 
selves available  at  their  request  in  order  to  provide  background  briefings,  rejwrt  on 
newly  discovered  substantive  problems  within  RTC  operations,  and  interpret  inter- 
nal agency  events. 

Our  initial  testimony  and  ensuing  analyses  of  RTC  PLS  issues  have  been  widely 
reported  in  the  broadcast  and  written  media  during  the  past  year.  The  media's  on- 
going efforts  to  obtain  our  thoughts  on  RTC  issues  attests  to  the  sound  record  of 
credibility  we  amassed  over  these  many  months.  Other  oversight  officials  in  the 
GAO  and  RTC  Office  of  Inspector  General  and  Members  of  Congress  drew  similar 
conclusions.  Our  concerns  always  have  checked  out.^  The  same  cannot  be  said  of 
RTC  management.  On  June  9,  1993  we  were  recognized  for  our  efforts  by  being 
among  the  five  recipients  of  the  1993  Cavallo  Award  for  Moral  Courage  in  Govern- 
ment and  Private  Industry.^ 

Prior  to  our  employment  experience  at  the  RTC  we  had  successful  legal  careers. 
Bruce  Pederson  had  compilea  eleven  years  of  distinguished  service  as  a  lawyer 
working  for  the  Federal  government.  He  had  the  most  government  PLS  experience, 
over  seven  years  with  the  FDIC,  of  any  attorney  at  the  RTC.^  During  her  fifteen 
years  of  legal  practice,  Jacqueline  Taylor  had  amassed  a  highly  successful  public 


^These  proceedings  were  collected  and  published  in  a  hearing  record  released  earlier  this 
year.  Consolidation  of  the  Professional  Liability  Section  of  the  RTC  Legal  Division,  1992:  Hear- 
ings Before  the  Senate  Committee  on  Banking,  Housing  and  Urban  A/fairs,  102nd  Cong.,  2nd 
Sess.  (August  11,  1992  and  October  1,  1992).  This  volume  hereinafter  is  referred  to  as  "PLS 
Hearings. 

*  Exhibit  1  consists  of  letters  we  received  from  Representative  Patricia  Schroeder  and  the  U.S. 
General  Accounting  Office  thanking  us  for  the  "invaluable"  information  and  insight  we  provided 
to  them  as  well  as  the  Senate  and  House  Banking  Committees. 

^  Exhibit  2  consists  of  our  Cavallo  Awards  acceptance  speeches. 

*PLS  Hearings  at  122-123. 


181 

and  private  sector  track  record  working  for  the  State  of  Minnesota  and  several  large 
Fortune  500  corporations.'* 

III.  RTC  Reprisals 

We  have  identified  four  distinct  periods  of  reprisal  while  employed  at  the  RTC. 
These  steiges  commenced  with  the  day  we  began  work  at  the  agency  and  continued 
unabated  to  the  present.  Our  eras  of  persecution  are  as  follows:  (i)  Turf  War;  (ii) 
Put  Back  Program;  (iii)  Gulag  Exile;  and  (iv)  House  Arrest.  Each  period  and  its  at- 
tendant retaliation  is  described  below. 

All  four  periods  are  depicted  in  great  detail  in  an  attadiment  called  "Time  Line 
of  Abuse  of  RTC  Whistleblowers  and  Major  Events— May,  1992  to  September,  1993" 
("Time  Line").  It  appears  as  Exhibit  3.  The  Time  line  reveals  a  relentless  history 
of  retaliation,  both  in  terms  of  inherently  mean  spirited  conduct  as  well  as  in  terms 
of  the  volume  of  reprisals.  The  qualitative  feature  is  compounded  by  the  fact  that 
we  were  usuaUy  singled  out  for  punishment.  With  respect  to  frequency,  we  counted 
over  318  individual  acts  committed  by  Legal  Division  management.  The  Time  Line 
clearly  demonstrates  the  patterns  of  abuse  employed  against  us  and  illustrates  the 
fact  that  numerous  offices  within  the  RTC  were  activehr  participating  in  the  agen- 
cy's orchestrated  agenda.  For  example,  in  addition  to  Legal  Division  management, 
we  were  unfairly  treated  by  the  RTC  press  office,  the  RTC  Freedom  of  Information 
Act  Branch,  and  the  Ofiice  of  Human  Resources  Management  ("OHRM").^ 

Turf  War 

To  fully  understand  the  breadth  of  reprisal  against  us  requires  one  to  start  with 
the  day  we  began  work  at  the  agency.  From  "day  one"  we  walked  into  a  brewing 
turf  war  which  soon  broke  out  into  open  warfare.  Senior  managers  of  the  Legal  Divi- 
sion ("Commercial  Legal")  decided  that  they  would  take  over  the  burgeoning  PLS 
Program  by  eliminating  its  independent  reporting  lines  to  Washington,  DC.  Led  by 
Acting  General  Counsel  Richard  T.  Aboussie  and  his  lieutenants  who  now  control 
the  L«gal  Division,  a  take  over  effort  was  launched  in  1991  and  continued  without 
pause  until  victory  was  achieved  in  early  1992. 

Using  innuendo,  intimidation,  misrepresentations  which  omitted  key  facts,  and 
covert  lobbying,  elements  of  Commercial  Legal  made  their  case  for  a  take  over  by 
smearing  the  capabilities  and  the  work  performance  of  the  PLS  Program  under 
John  Beaty.  That  conduct  was  a  form  of  retaliation  in  response  to  our  defense  of 
the  original  PLS  Program. 

This  Statement  wul  not  dwell  on  the  individual  examples  of  abuse  we  endured 
during  the  turf  war.  Those  acts  were  well  documented  in  our  testimony  from  August 
of  1992  and  in  the  press.'  For  that  reason,  the  Time  Line  essentially  begins  with 
the  Put  Back  Program.  We  only  wish  to  emphasize  that  we  have  been  pursued  as 
targets  of  vindictive  behavior  which  commenced  well  in  advance  of  our  appearance 
before  the  Committee. 

Put  Back  Program 

This  period  of  retaliation  was  a  time  of  mistreatment  directed  at  ousted  PLS  staff. 
It  ran  from  May  11,  1992,  the  day  we  were  removed  from  our  PLS  management 
positions,  to  late  July  of  1992,  when  former  CEO  Casey  was  pressured  by  Congress 
and  the  FDIC  to  rescind  the  hastily  conceived  Put  Back  Program.  As  documented 
in  the  Time  Line,  we  experienced  many  different  kinds  of  reprisals  during  the  Put 
Back  era.  This  harassment  took  the  form  of  several  forced  moves  to  outlying  build- 
ings in  downtown  Denver  with  little  warning,  censored  mail  delivery,  unreliable 
telephone  support,  slanderous  comments  about  us  by  RTC  managers  or  contractors, 
failures  to  answer  our  information  requests,  "make  work"  projects,  threats  against 
other  employees  for  their  perceived  loyalty  to  us,  and  violations  of  agency  grievance 
procedures.^ 

Gulag  Exile 

After  we  returned  from  testifying  before  this  Committee  on  August  11,  1992,  we 
found  ourselves  in  true  exile.  All  other  put  backs  who  once  shared  space  with  us 
had  gone  on  to  the  FDIC  or  been  reincorporated  back  into  the  RTC  Legal  Division. 
As  the  sole  Legal  Division  representatives  left  in  the  building,  we  had  no  support 


■PL5  Hearings  at  154-156. 

"The  Office  of  Ethics  appears  to  have  been  enlisted  to  also  participate  in  searching  for 
grounds  on  which  to  bar  us  from  accepting  the  Cavallo  award.  To  the  credit  of  Arthur  Kuzinski, 
the  head  of  that  office,  we  were  ultimately  cleared  to  accept  the  prize. 

''See  PLS  Hearings  at  125-130  (Pederson);  151,  157-162,  165-173  (Taylor);  460-61  (Joint  Re- 
buttal Statement). 

*PLS  Hearings  at  133-36  (PedersonX  179-83  (Taylor). 
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staff  and  were  forced  to  rely  on  other  RTC  offices  or  courier  runs  to  the  main  Legal 
Division  for  logistical  support.  This  was  our  fate  for  over  the  next  100  days. 

The  first  major  retaliation  in  this  period  took  the  form  of  renewed  threats  to  relo- 
cate us  to  the  RTC  oflUce  in  Kansas  City.  This  had  been  brewing  just  prior  to  the 
hearing  but  was  pressed  with  renewed  vigor  by  RTC  management  in  August  and 
the  following  months  despite  recmests  by  members  of  Congress  to  stay  the  reassign- 
ment process.'  The  issue  finally  became  moot  when  we  chose  one  prong  of  a 
"Hobsian  Choice."  We  elected  to  remain  in  Denver  with  the  price  of  being  banned 
from  the  PLS  Program. 

Numerous  other  examples  of  retaliation  ensued  in  the  month  following  the  hear- 
ing. These  included  fUling  management  positions  with  less  qualified  employees,  ban- 
ning us  from  the  main  building  unless  we  had  prior  permission  to  visit,  continuing 
inadequate  maU  and  telephone  support,  refusing  to  rule  on  Bruce  Pederson's  step 
three  persontd  grievance,  rejecting  a  PLS  class  action  grievance  on  a  technical  rul- 
ing without  support  in  the  procedures  ^°  and  delaying  investigation  of  Jacqueline 
Taylor's  EEO  complaints.  At  least  one  of  these  areas  was  compounded  by  manage- 
ment when  it  blamed  us  for  having  to  admonish  other  employees  when  we  com- 
plained about  the  lack  of  reliable  telephones. 

Beginning  in  October,  several  of  our  friends  at  work  were  threatened  by  RTC 
managers  with  their  careers  for  having  lunch  with  us.  Jacqueline  Taylor  received 
written  notice  that  a  PLS  job  as  Section  Chief  with  the  FDIC  Denver  office  was 
withdrawn  from  her  after  she  accepted  the  position.  Later  in  the  month,  the  RTC 
denied  our  request  for  waiver  of  search  and  duplication  fees  in  connection  with  our 
pending  Freedom  of  Information  Act  (TOIA")  request  about  the  PLS  reorganization. 
We  had  argued  that  the  subject  matter  of  our  request  qualified  for  the  public  inter- 
est waiver  standard  contained  in  the  statute.  Absent  our  payment  of  $3,000.00,  the 
agency  would  not  process  the  request.^^  Meanwhile,  we  struggled  in  October  and 
November  to  complete  our  Rebuttal  Statement  under  the  weight  of  conflicting  work 
demands  from  RTC  management  to  explain  our  earlier  testimony. 

House  Arrest 

This  period  began  with  our  return  to  the  RTC  Legal  Division  office  in  Denver  in 
late  November  of  1992  where  we  remain  to  the  present.  Management's  campaign 
of  retaliation  against  us  continued  unabated.  In  fact,  it  appeared  easier  for  manage- 
ment to  retaliate  against  us  once  we  were  present  on  premises. 

The  list  of  retaliation  during  our  house  arrest  is  lengthy  and  formidable.  Despite 
management's  stated  intentions  to  put  our  differences  bemnd  us,  their  actions  have 
been  louder  than  their  words.  We  both  experienced  joint  forms  of  reprisal.  For  ex- 
ample, we  were  assigned  to  sections  which  grossly  underutilized  our  professional 
backgrounds  and  experience.  Bruce  Pederson  was  assigned  to  the  regular  Special 
Projects  Section  where  he  was  slated  to  work  with  environmental  law,  an  area  with 
no  relation  to  his  eight  years  of  experience  with  professional  liability  and  white  col- 
lar crime.  In  that  capacity,  he  received  an  inventory  project  better  suited  for  a  para- 
legal and  a  training  assignment  to  teach  the  Denver  staff  about  an  obscure  statute 
entitled  the  Coastal  Barrier  Improvement  Act  of  1990.  Jacqueline  Taylor  was  placed 
in  the  Asset  Disposition  Section  where  she  was  assigned  responsibility  for  reviewing 
residential  real  estate  contracts.  By  staric  contrast,  her  prior  professional  experience 
had  been  in  complex  commercial  transactions  and  litigation.  Neither  of  us  were  con- 
sulted beforehand  for  our  preferences  or  reactions  to  these  assignments.  We  were 
not  put  to  our  'liighest  and  best  use."  Consequently,  we  consider  our  assignments 
to  be  a  waste  of  our  expertise  and  of  taxpayer  funds  given  the  salaries  we  receive. 

Other  forms  of  joint  retaliation  included  smears  on  our  professional  capabilities 
by  several  members  of  agency  management,  hyper-technical  enforcement  of  time 
and  attendance  rules,  a  flawed  grievance  proceeding  in  which  we  had  no  chance  to 
prevail,  continued  stonewalling  concerning  our  FOIA  fee  waiver  request  (which 
forced  us  to  sue  the  agency  in  early  1993),  and  efforts  to  prevent  us  from  accepting 
the  CavaUo  award. 

We  also  experienced  unique  forms  of  harassment.  In  Bruce  Pederson's  case,  he 
was  threatened  with  a  negative  performance  evaluation,  denied  reinstatement  of 
forfeited  annual  leave  which  he  was  unable  to  use  due  to  heavy  PLS  worii  in  1991, 
told  to  cease  his  independent  contacts  with  Members  of  Congress  or  oversight  com- 
mittees, and  admonished  for  attempting  to  commemorate  the  anniversary  of  the  put 
back  announcement  on  May  7,  1992.  A  purported  offer  to  place  him  into  a  PLS  slot 


'PLS  Heanngs  at  136-37  (Pederson);  152-53  (Taylor). 
^°PLS  Hearings  at  492-93,  542-48  (Rebuttal  Statement). 
^^PLS  Hearings  at  493  (Rebuttal  Statement). 
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in  Denver  now  appears  to  be  in  Umbo  as  PLS  headquarters  contemplates  moving 
the  vacancy  to  the  Washington,  DC  office. 

In  Jacqueline  Taylor's  case,  she  was  unable  to  enlist  the  cooperation  of  the  Ad- 
ministrative Unit  in  obtaining  documents  needed  for  her  pending  EEO  complaints, 
subjected  to  physical  surveillance  of  her  "comings  and  goings,"  saddled  with  compet- 
ing work  deadlines  which  she  could  not  hope  to  meet,  assigned  projects  without  no- 
tice to  her.  and  enmeshed  in  an  EEO  process  that  became  progressively  bogged 
down  in  delay  followed  by  the  imposition  of  unreasonable  deadhnes  on  the  complain- 
ant. 

In  varying  degrees,  both  of  us  have  been  the  victims  of  unauthorized  and  unrea- 
sonable conaputer  searches.  Bruce  Pederson's  case  is  well  documented  and  is  fully 
set  forth  in  Exhibit  4. 

On  or  about  March  12,  1993,  Acting  General  Counsel  Richard  T.  Aboussie  told  As- 
sistant General  Counsel  Bsu-bara  Shangraw  to  obtain  a  copy  of  the  WordPerfect  files 
contained  in  Bruce  Pederson's  computer.  She  then  ordered  a  computer  tedinician  to 
breach  and  copy  ihose  files  into  her  computer.  This  "fishing  expedition"  v/aa  done 
surreptitiously,  without  his  consent,  and  without  a  court  order.  1*0  date,  no  credible 
explanation  for  the  intrusion  has  appeared.  Instead,  RTC  Legal  Division  manage- 
ment has  referred  to  vague  notions  of  managerial  prerogative  and  unsubstantiated 
charges  that  Bruce  Pecferson  was  allegedly  doing  personal  work  on  government 
time.  We  have  since  become  awaa:^  of  other  indications  that  this  break  in  was  not 
an  isolated  incident,  but  rather,  part  of  an  ongoing  pattern  of  harassment  of  us  and 
other  employees  regarded  as  threats  to  management. 

Computer  break-ins  by  RTC  management  smack  of  Watergate  and  raise  a  host 
of  troubling  legal  and  public  policy  issues.  Criminal  statutes  designed  to  prevent  il- 
legal wiretaps  may  have  been  violated.  Federal  and  state  constitutional,  statutory, 
and  common  law  privacy  rights  may  have  been  breadied.  At  a  minimum,  public 
policies  for  enhancing  effective  oversi^t  over  RTC  operations  clearly  were  con- 
travened. If  management  has  unrestricted  authority  to  break  into  employees'  com- 
puters, then  employees  who  use  their  computers  to  document  waste,  fraud  and 
abuse  for  oversight  entities  such  as  the  OIG,  GAO,  and  Congressional  committees 
stand  to  be  compromised  and  subjected  to  retaliation  by  the  very  managers  they  are 
attempting  to  expose.  Indeed,  Ofc  employees  reportedly  believe  that  a  court  order 
is  required  before  they  access  RTC  employee  computers  in  this  fashion.'^* 

IV.  Absence  of  Protection 

Our  system  of  government  protections  for  whistleblowers  is  broken.  In  return  for 
our  good  faith  efforts  to  improve  RTC  PLS  operations,  our  reward  has  been 
unremitting  harassment  designed  to  drive  us  out  of  the  agency.  Not  a  single  theo- 
retical protection  was  effective  in  shielding  us  fiiom  the  retaliation  previously  de- 
scribed. Each  failed  control  is  discussed  in  order  of  progression. 

Management 

The  best  protection  for  employees  who  strive  to  improve  the  system  is  a  manage- 
ment team  or  organizational  culture  that  encourages  such  efforts.  This  kind  of  nur- 
turing environment  prevents  or  quickly  corrects  programmatic  problems  by  "nipping 
them  in  the  bud." 

The  RTC,  particularly  its  Legal  Division,  is  radically  different  from  this  model. 
RTC  senior  managers  operate  with  an  alternative  set  of  values.  Individuals  in  this 
mold  permeate  throughout  the  orgsmization  because  hiring  "in  the  image"  of  a  supe- 
rior has  trickled  down  management  ranks.  Their  conduct  suggests  a  preoccupation 
with  raw  power,  remunerative  compensation  (whether  eamea  or  not),  titles,  office 
size  and  turf.  At  the  same  time,  many  exhibit  an  apathy  for  public  service,  taxpayer 
interests,  employees  who  are  not  inmiediate  lieutenants,  and  rules.  These  individ- 
uals employ  polarization  as  a  tool  of  power  consolidation.  There  is  a  pervasive  "we 
versus  tnem  mentality.  To  their  way  of  thinking,  one  can  be  part  of  the  clique  only 
if  one  does  their  bidding  without  question.  Otherwise,  you  are  against  them  and  de- 
fined as  the  enemy.  The  tui^  war  and  use  of  threats  against  our  friends  at  work 
for  having  lunch  with  us  epitomize  this  mind  set. 

The  play  book  used  by  RTC  managers  contains  several  favored  strategies  for 
hushing  up  employees  who  question  l£e  behavior  of  management  and  for  dealing 
with  possible  oversight  inquiries.  These  ploys  work  even  better  when  those  respon- 
sible for  oversight  are  always  changing.  Every  new  player  offers  management  a 
clean  slate  Mdth  which  to  employ  the  tartics  described  below.  In  the  past  year.  RTC 
managers  have  been  able  to  brief  a  new  CEO  (Albert  Casey),  Acting  CEO  (Roger 


'See  Exhibit  5  which  contains  an  excfaaoge  of  E-Mails  with  an  RTC  OIG  official. 
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Altman),  CEO  designate  (Stanley  Tate),  White  House  staiT,  and  Department  of 
Treasury  staff. 

The  first  technique  used  by  manv  RTC  oflicials  is  management  by  intimidation. 
Their  staff  is  told  in  overt  and  subtle  ways  that  those  who  think  for  themselves  face 
unpleasant  consequences.  The  "Pederson/Taylor  treatment"  has  become  a  well 
known  term  of  art  within  the  agency  for  referring  to  the  punishment  meted  out  to 
those  who  are  not  "i^am  players."  This  chilling  euect  is  well  documented.  For  every 
witness  here  today,  there  are  many  other  employees  who  could  testify  about  waste, 
fraud,  and  abuse  at  the  RTC.  These  silent  witnesses,  however,  have  chosen  not  to 
speak  out  for  fear  of  this  retaliation. 

A  second  preferred  tool  of  management  is  aggressive  brinkmanship.  Certain  man- 
agers do  what  they  feel  is  in  their  best  interest  and  then  challenge  anyone  else  to 
do  something  about  it.  Threats  of  oversight  are  perceived  to  be  mere  bluffs.  The  bur- 
den of  disciplining  RTC  managers  thus  shifts  to  outside  parties  without  the  benefit 
of  any  initial  deterrence  value.  Unless  these  oversight  entities  have  the  time  and 
resources  to  enforce  their  remedies,  no  one  is  held  accountable  at  the  RTC.  For  ex- 
ample, OIG  and  GAO  reports  are  regularly  ignored  with  no  meaningful  foUow  up 
by  management. 

A  third  tool  used  by  RTC  management  is  to  smear  their  victims.  The  recipients 
or  witnesses  of  unfair  conduct  at  the  RTC  are  painted  to  be  problem  employees.  This 
somehow  justifies  inappropriate  conduct  by  management.  Needless  to  say,  we  have 
borne  the  brunt  of  this  approach.  Over  the  past  year,  the  agency  has  branded  us 
as  malcontents  who  sought  media  attention  because  we  did  not  retain  our  manage- 
rial positions. ^^  The  computer  break  in,  based  on  trumped  up  allegations  that  Bruce 
Pederson  was  doing  personal  worii  on  office  time,  is  yet  another  extmiDle. 

A  fourth  favorite  tool  is  characterizing  issues  and  events  with  a  less  than  com- 

f)lete  recitation  of  the  facts.  Key  pieces  of  information  are  usually  left  out  in  an  ef- 
brt  to  create  a  misleading  impression  for  a  third  party.  Examples  included  descrip- 
tions of  Bruce  Pederson's  work  habits  and  Jacquelme  Taylor's  professional  judgment 
in  PLS  cases. 

A  final  tool  is  creating  a  "moving  target."  If  "caught  in  the  act,"  management  re- 
sorts to  taking  some  limited  action  that  changes  the  original  facts  so  that  a  criticism 
can  no  longer  oe  leveled  at  a  procedure  (or  lack  thereof)  that  no  longer  exists.  "Back 
fill"  directives  are  a  good  example.  Once  we  exposed  mail  censorship,  directives  au- 
thorizing the  opening  of  correspondence  were  issued.  In  the  meantime,  the  core 
problem  remains  uncorrected. 

Grievance  Procedures 

The  grievance  process  at  the  RTC  is  a  sham.  It  serves  no  purpose  other  than  to 
delay  resolution  of  legitimate  employee  concerns.  It  is  a  fraud  in  terms  of  giving  un- 
founded hope  to  employees  that  the  unfair  treatment  they  receive  will  be  remedied 
with  these  proceedings.  Our  experience  with  the  process  was  nothing  but  unsatisfac- 
tory. The  grievance  machinery  is  a  one  way  street  designed  to  stall  matters  for  man- 
agement in  the  hopes  that  the  employee  will  give  up  on  pursuing  a  remedy  or  that 
an  excuse  can  be  found  for  managerial  misbehavior. 

In  general,  the  grievance  process  is  flawed  because  management  has  a  conflict  of 
interest  in  functioning  as  both  a  participant  and  an  umpire.  Management  holds  the 
employee  to  every  tedinical  requirement  of  the  directive  governing  grievance  proce- 
dures. 

Conversely,  it  ignores  the  rules  or  makes  up  self-serving  ones  where  the  directive 
is  silent  or  ambiguous.  The  only  questions  answered  are  those  that  produce  answers 
favorable  to  management.  These  problems  are  best  illustrated  by  Bruce  Pederson's 
personal  grievance,  filed  in  May  of  1992,  which  has  yet  to  be  decided.  His  frequent 
requests  for  a  final  ruling  have  gone  ignored.  The  PliS  Class  Action  Grievance  wash 
summarily  dismissed  because  management  had  never  heard  of  the  class  action  ap- 

? roach.  It  then  converted  this  grievance  into  a  personal  grievance  for  Jacqueline 
aylor  which  also  has  not  been  decided.  In  another  grievance  case  in  which  Bruce 
Pederson  served  as  the  employee's  representative,  management  directed  that  the 
employee's  step  two  appeal  actually  go  to  the  subordinate  of  the  step  one  decision 
maker! 

Things  do  not  improve  with  the  retention  of  a  grievance  examiner.  That  individual 
is  selected  and  paid  by  the  agency  with  no  input  from  the  grievant.  In  our  cases, 
the  examiner  imposed  arbitrary  deadlines  (citing  a  need  to  expedite  the  investiga- 
tion), chose  to  interview  mostly  management  witnesses  while  ignoring  the  majority 


^  We  have  consistently  objected  to  that  characterization  of  us.  Rather  than  acting  Hke  mere 
malcontents,  we  have  deliberately  remained  at  the  RTC,  in  the  face  of  continuing  retaliation, 
in  order  to  continue  working  with  oversight  entities. 
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of  our  witnesses,  prepared  aflldavits  for  the  witnesses  usins  his  words  which  fre- 
quently left  out  many  of  their  comments,  arbitrarily  limitea  our  oral  and  written 
evidence  by  cutting  on  oral  testimony  and  refusing  to  accept  documentary  evidence, 
prematurely  closed  the  record  despite  our  request  for  time  in  which  to  suomit  docu- 
ments, and  engaged  in  a  conflict  of  interest  oy  attempting  to  settle  the  grievances 
while  retaining  the  power  to  a4judicate  them. 

EEO 

The  Equal  Employment  Opportunity  complaint  procedure  is  one  of  unexplained 
delay  by  the  RTC,  followed  by  unreasonable  time  deadlines  placed  on  the  complain- 
ant. As  with  the  grievance  process,  no  meaningful  redress  is  offered  to  the  employee 
until  the  proceeding  leaves  the  agency  for  the  Federal  courts. 

OIG 

The  RTC  OIG  remains  a  mirage  of  safety  for  employees  seeking  whistleblower 
protection.  Despite  having  an  agenda  designed  to  prevent  or  detect  waste,  fraud, 
and  abuse  in  RTC  operations,  the  OIG  does  little  to  safeguard  agency  employees 
from  retaliation  for  reporting  instances  of  this  mismanagement. 

Several  factors  appear  to  undercut  the  OIG's  ability  to  protect  whistleblowers  or 
stop  abuse  of  employees.  First,  there  is  no  clear  statutory  jurisdiction  to  do  so.  OIG 
agents  freely  admitted  this  position  to  us.  Instead,  their  stated  emphasis  was  on 
criminal  behavior  or  obvious  violations  of  administrative  rules  (i.e.,  time  and  attend- 
ance). While  we  believe  that  retaliation  against  a  whistleblower  is  a  form  of  "abuse," 
we  do  control  the  priorities  of  that  ofiice. 

Second,  there  is  a  widespread  employee  perception  that  the  OIG  is  unag^ssive. 
The  OIG  headquarters  in  Washington,  DC  is  seen  as  a  "black  hole"  from  which  little 
emerges  on  a  timely  basis.  Individual  employees  who  file  complaints  are  rarely  told 
of  what  becomes  of  their  stated  concerns.  These  perceptions  were  not  helped  by  the 
testimony  of  Inspector  General  John  Adair  last  year.  He  admitted  that  his  ofiice 
maintains  a  "zero  file"  for  matters  which  his  ofiice  has  no  intention  of  investigat- 
ing." 

Finally,  the  RTC  OIG  is  hamstrung  by  its  organic  statute.  OIG  agents  have  told 
us  that  the  OIG  does  not  even  have  tne  power  to  recommend  to  RTC  manacement, 
much  less  enforce  needed  reforms  to  cure  mismanagement.  Instead,  the  moael  pro- 
vides that  OIG  reports  are  tendered  to  RTC  managers  for  their  information.  These 
reports  are  not  intended  to  encroach  on  the  business  judgment  of  the  managers  and 
have  no  binding  effect.  As  a  result,  RTC  management  feels  comfortable  reading  and 
then  dismissing  whatever  findings  are  presented.  "^^ 

Merit  Systems  Protection  Board /Office  of  Special  Counsel 

These  remedies  are  not  available  to  RTC  employees  as  a  matter  of  statutory  juris- 
diction. Consequently,  they  do  not  offer  the  potential  of  protection.  This  problem  was 
documented  in  a  recent  GAO  Report  entitled  Whistleblower  Protection.'^ 

GAO/ Congressional  Oversight  Committees 

This  form  of  oversight  is  ill-equipped  to  provide  protection  to  individual  employees 
on  a  case  by  case  basis.  The  GAO  typically  takes  many  months  to  complete  its 
lengthy  audits  and  investigations.  These  efforts  also  concern  programs  and  not  peo- 
ple. 

Oversight  committees  are  limited  by  competing  demands  for  time  and  resources. 
Historicdly,  they  have  relied  on  the  deterrence  value  of  future  oversight  hearings 
and  appropriations  to  encourage  lawful  and  proper  agency  conduct.  This  approaoi 
breaks  down  in  the  case  of  the  RTC  where  management  ihooses  to  "call  the  blufT 
of  oversight  committees  and  act  as  it  sees  fit.  The  Durden  then  falls  to  the  Congress 
to  catch  up  and  function  as  the  "cop  on  the  beat."  Congressional  resources  are  far 
better  used  in  addressing  the  formidable  policy  issues  inherent  to  each  agency's  mis- 
sion. However  grateful  we  are,  we  already  regret  that  so  much  of  this  Committee's 
time  and  attention  has  had  to  be  focused  on  the  wrong  doings  committed  in  the  RTC 
Legal  Division. 

V.  PLS  Update 

Management  retaliation  against  Federal  employees  has  no  place  in  government. 
It  becomes  eJl  the  more  egregious  when  committed  against  public  servants  who 


"  PLS  Hearings  at  387-89. 

"  Several  examples  are  described  in  Section  VI  regarding  mismanagement  in  the  Legal  Divi- 
sion. These  instances  have  been  widely  reported  in  the  press. 

^•United  States  General  Accounting  Office,  Whistleblower  Protection:  Agencies'  Implementa- 
tion of  the  WhUtleblower  StatuUs  Has  Been  Mixed,  (March  1993)  at  6-7. 
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prove  to  be  accurate  in  their  whistleblowing  efforts.  This  is  our  case.  Third  party 
investigations  of  the  ill-advised  PLS  reorganization  have  since  vindicated  much  of 
our  testimony  before  this  Committee  on  August  11,  1992.  The  GAO,  RTC  OIG,  and 
the  press  all  have  documented  what  we  stated:  The  1992  reoi^anization  of  the  RTC 
PLS  seriously  set  back  the  Program  and  impaired  the  claims  work  of  the  Section 
at  a  critical  time.^'  As  a  result,  diminished  recoveries  will  add  to  the  cost  of  the 
thrift  bailout  and  adversely  impact  the  taxpayer. 

The  corroborations  detailed  oelow  do  not  come  as  a  surprise.  The  vehement  all 
out  attack  launched  against  us  by  the  RTC  following  our  testimony  strongly  sug- 
gests that  our  statements  hit  the  raw  nerve  of  truth.  Why  else  would  the  vast  re- 
sources of  a  large  Federal  agency  be  marshalled  against  two  individual  employees 
in  an  effort  to  discredit  their  revelations  and  smear  them  personally?  As  depicted 
in  the  Time  Line,  this  effort  has  gone  on  for  over  a  year.  People  who  have  little  to 
say  or  who  are  "off  the  wall"  in  their  assessments  do  not  receive  such  muscled  atten- 
tion. Still,  truth  persists  and  patiently  waits  for  others  to  discover  it  anew. 

In  his  testimony  last  year,  CEO  Casey  stated  that  "due  to  the  reoi^anization,  the 
[PIS]  program  is  stronger  today  than  it  has  ever  been."^®  He  based  this  conclusion 
on  streanuining  of  management  and  increases  in  attorney  slots.  The  ensuing  results 
hardly  support  this  ridiculous  claim.  The  contrary  conclusions  reached  by  various 
observers  are  detailed  below.  It  is  noteworthy  that  the  RTC  has  subtly  shifted  from 
defending  the  reorganization  as  an  improvement  to  now  calling  it  a  benign  event 
that  did  no  harm. 

GAO 

Following  nines  months  of  work,  the  GAO  provided  its  own  assessment  on  how 
the  reorganization  affected  the  PLS  Program.  In  its  report  dated  June  28,  1993,  the 
GAO  found  nothing  to  suggest  that  the  Program  was  improved  in  any  way.^®  In- 
deed, after  noting  the  turnover  and  loss  of  expertise  caused  by  the  reorganization, 
the  GAO  Report  concluded  that  there  was  "risk  that  the  development  of  future 
(PLS)  claims  may  suffer  from  inadequate  stafling  and  staffs  lack  of  experience."^ 
The  fact  that  RTC  management  may  not  have  deliberately  intended  to  produce  this 
carnage  does  not  detract  from  the  negative  result.^^  A  bungled  reorganization  of  this 
magnitude  in  the  private  sector  would  lead  to  swift  accountability  by  a  board  of  ^- 
rectors. 

The  particulars  are  hardly  flattering  to  CEO  Casey  or  the  managers  in  the  Legal 
Division  who  devised  the  PLS  reorganization.  Set  against  the  bad(drop  that  most 
of  the  RTC  PLS  work  worth  billions  of  dollars  still  remains  to  be  done,  the  GAO 
Report  noted  that: 

.  .  .  some  of  the  management  action  taken  by  RTC,  as  they  affected  PLS,  were 
ill-conceived  and  poorly  implemented.  As  a  result,  RTC's  decisions  to  consolidate 
and  reassign  PLS  attorneys  demoralized  PLS  staff  and  disrupted  the  program. 

One  hall  of  the  PLS  attorneys  have  left  the  program  smce  March  31,  1992. 
While  other  attorneys  have  been  hired,  the  high  turnover  rate  has  resulted  in  a 
high  proportion  of  PLS  attorneys  with  less  experience  than  needed  ...  as  of  the 
end  01  March  1993,  45  percent  of  the  PLS  attorneys  had  less  than  12  months'  ex- 
perience.^ 

Appendices  IV  and  V  reveal  the  wholesale  departures  and  failures  to  fill  author- 
izea  slots.  The  PLS  never  matched  its  peak  stalling  level  of  76  attorneys  on  board 
prior  to  the  reorganization  in  the  ensuing  nine  months.  Worse,  hotbeds  of  work, 
such  as  Dallas  and  Kansas  City,  displayed  significant  numbers  of  unfilled  attorney 
slots. 

The  downsizing  or  put  back  process  was  undertaken  by  Legal  Division  managers 
"with  no  clearly  delineated  selection  criteria."  These  "poorly  conceived  and  poorly 
implemented"  actions  "call[ed]  into  question  the  priority  RTC  attached  to  the  [PLS] 


"See  PLS  Hearings  at  13»-148  (Pedereon);  175-179  (Taylor);  468-487  (Rebuttal  Statement). 
Another  witness  before  the  Committee  today,  Tom  Bumside,  is  expected  to  testify  on  how  the 
reorganization  adversely  afTected  the  work  of  the  Dallas  PLS  Office  where  he  was  formerly  em- 
ployed. 

*PLS  Hearings  at  405. 

^United  States  General  Accounting  Office,  Thrift  Failures:  Actions  Needed  to  Stabilize  RTC's 
Pr^essional  Liability  Program,  (June  1993)  (hereinafter  the  "GAO  Report"). 

^  GAO  Report  at  21. 

'^  Motives  are  discussed  later  in  this  Statement  We  hasten  to  add,  however,  that  the  meth- 
odology used  by  the  GAO  in  this  instance  was  not  designed  to  uncover  evidence  of  political  intCT- 
ference.  That  kind  of  conduct  is  not  usually  reduced  to  paper  and  certainly  does  not  appear  in 
an  agency's  individual  case  files. 

'"Id.  at  2. 


187 

program."^*  The  put  back  decisions  "gave  little  regard  to  the  specific  institutions 
an<f  claims  for  which  the  attorneys  were  responsible."  The  sixteen  experienced  PLS 
attorneys  who  were  kicked  out  of  the  RTC  were  responsible  for  140  thrifts  with  as- 
sets totalling  nearly  $37  billion.  GAO  was  amazed  that  "RTC  would  attempt  to  put 
back  PLS  attorneys  to  FDIC  at  a  time  when  RTC's  PLS  workload  was  increasing. 
Nothing  in  the  extensive  materials  submitted  by  RTC  at  the  October  1  hearing  ex- 
plains tnese  actions."^ 

The  change  in  PLS  reporting  lines  also  promoted  the  balkanization  we  warned  of 
last  year.  According  to  page  seven  of  the  GAO  Report: 

.  .  .  the  restructuring  lessened  the  direct  supervisory  and  programmatic  con- 
trol over  the  PLS  attorneys  in  the  field.  .  .  .  The  restructuring  also  introduced 
many  new  regional  attorneys  into  the  PLS  decision-mtiking  process,  some  of  whom 
lacked  prior  experience  with  the  professional  liability  work.  As  a  result,  the  decen- 
tralizecl  PLS  structure  introducea  the  potential  for  fragmented  program  direction, 
inconsistent  practices  and  decisions  among  the  regions,  and  inadequate  case  de- 
velopment." 

The  GAO  also  found  differing  views  among  field  attorneys  about  what  constituted 
a  negligence  claim  against  outside  directors  and  whether  headquarters  was  recep- 
tive to  evaluating  boraerline  cases. 

With  respect  to  the  reorganization's  impact  on  PLS  claims  work,  the  GAO  Report 
contains  telling  statistics.  First,  Appendix  II  and  Figures  2  and  3  in  the  text  display 
a  formidabledrop  off  in  filed  claims  after  the  reorganization.  Thrifts  with  filing 
deadlines  after  the  reorganization  did  not  suddenly  contain  fewer  actionable  claims 
unless  relaxed  standard  of  liability,  attorney  inexperience,  or  workload  inattention 
due  to  staffing  shortages  began  to  play  a  role.  Worse,  despite  touted  streamlining, 
GAO  found  that  RTC  continued  to  file  many  of  the  professional  liability  claims  less 
than  a  week  before  the  expiration  of  the  statute  of  limitations."^® 

In  an  effort  to  discredit  our  earlier  testimony,  agency  apologists  have  been  quick 
to  seize  upon  the  GAO  fmding  that  PLS  litigation  policies  were  unchanged.  This 
point  is  hardly  dispositive.  First,  the  GAO  only  exammed  seven  cases,'^  out  of  hun- 
dreds of  PLS  matters,  in  arriving  at  that  conclusion.  Second,  the  finding  that  ensu- 
ing PLS  decisions  were  "plausible  litigation  judgments"  is  no  guarantee  that  a^res- 
sive  pursuit  designed  to  maximize  taxpayer  recoveries  is  being  undertaken,  ^lose 
judgment  calls"  can  encompass  uninspired  work  which  leaves  viable  claims  un- 
touched without  involving  legal  malpractice.  This  is  compounded  by  field  attorney 
confiision  on  liability  standams  and  perceptions  that  PLS-Washington,  DC  does  not 
want  to  hear  about  borderline  claims.  Third,  many  of  our  concerns  were  not  specifi- 


chair  movement  of  RTC  attorneys  around  the  nation.  Fourth,  the  GAO  Report  does 
not  appear  to  address  the  serious  problems  that  began  to  appear  in  the  Dallas  PLS 
office  in  Msuxih  of  1993. 

Finally,  we  believe  that  the  spotlight  of  public  scrutiny,  namely  the  PLS  hearings 
from  last  year,  were  chiefly  responsible  for  what  reforms  or  improvements  are  de- 
scribed in  the  GAO  Report  at  page  eleven.  The  fact  that  PLS  has  now  reinstituted 
quarterly  case  reviews,  increased  review  of  close  out  decisions,  and  coordinated 
training  attests  to  the  fact  that  the  Ingram  was  hurt  by  the  reoivanization.  In  fact, 
these  actions  actudly  restored  valuable  management  tools  former^^  used  by  PLS  As- 
sistant General  Counsel  John  Beaty.  In  addition,  we  believe  that  our  testimonv  and 
GAO  oversight  served  to  make  the  RTC  more  aggressive  in  pursuit  of  PLS  claims. 

RTCOIG 

The  RTC  OIG  completed  its  report  regarding  the  PLS  reorganization  on  July  20, 
1993.'"  The  OIG  Report  parallels  the  GAO  Report  in  many  ways,  although  it  is 
more  detailed  in  its  criticism  of  the  put  back  process.  In  general,  the  OIG  concluded 
that  "(1)  friction  between  PLS  attorneys  and  the  rest  off  the  Legal  Division  caused 
by  PLS'  unique  reporting  structure  apparently  was  a  factor  in  realignment  staffing 
decisions,  (2)  the  realignment  process  was  poorly  plaimed  and  managed,  and  (3)  the 


"/i  at  7-8. 

»*/d  ate. 

»/(t  at  16. 

^/d  at  9.  Furthermore,  GAOb  analysis  on  the  issue  of  missed  statute  of  limitations  filings 
was  not  "a  comprehensive  review."  Id.  at  10. 

'■'RTC  OfRce  of  Inspector  General,  Review  of  Allegations  Associated  With  the  Restructuring 
of  RTC's  Legal  Division  And  Its  Effect  on  the  Professional  LiabUity  Section,  July  20,  1993  Gn- 
spection  Report  INS93-^05)  ("OIG  Report"). 
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realignment  significantly  disrupted  PLS."^®  Our  response  to  the  OIG's  failure  to  find 
evidence  of  an  intent  to  disrupt  the  program  and  the  conclusion  that  management 
decisions  in  twenty-one  cases  fell  within  the  bounds  of  professional  judgment  calls 
is  identical  to  the  same  point  made  in  the  GAO  Report. 

The  Report  points  to  a  botched  reorganization  fueled  by  the  turf  war  and  vindic- 
tiveness. 

Employees  were  returned  to  the  [FDIC]  despite  staffing  analyses  showing  that 
PLS  haa  a  continuing  need  for  existing,  as  well  as  additional,  staff  to  handle  its 
workload.  Stafdng  decisions  were  made  subjectively  and  without  due  consider- 
ation to  the  effects  the  decisions  would  have  on  the  work  force  or  the  inventory 
of  PLS  cases.  Overall,  PLS  lost  approximately  50  percent  of  its  exf>erience<i, 
trained  attorneys;  replaced  three  of  its  top  four  senior  field  managers;  and  trans- 
ferred 43  percent  of  its  caseload  from  one  attorney  to  another.^ 

The  methods  employed  in  the  put  back  process,  especially  in  Denver  and  Atlanta, 
were  most  arbitrary  and  capricious.  According  to  the  OIG  Report,  "senior  Legal  Di- 
vision managers  used  the  process  to  return  PLS  employees  they  did  not  want  with- 
out regard  to  the  intent  of  the  'put  back'  process  or  the  professional  liability  work 
that  remained  to  be  done."  The  process  was  subjective  and  poorly  managed.*'  As 
might  be  expected  under  these  circumstances,  put  back  selections  were  made  with- 
out using  criteria,  standards,  or  guidelines  ana  without  regard  for  the  workload."  ^^ 
PLS  recommendations  to  keep  us  in  PLS  were  ignored  and  "lacked  sound  business 
purpose."  ^^  In  sum,  the  OIG  correctly  recognized  that  the  put  back  process  was  one 
that  should  never  have  happened.  Tnere  was  a  need  for  additional  PLS  attorneys 
before  and  after  the  reorganization.^  Incredibly,  the  Legal  Division  managers  re- 
sponsible for  this  carnage  were  rewarded  with  substantial  bonuses  at  the  end  of  the 
year. 

Press  Investigations 

Several  interesting  articles  have  appeared  in  the  press  which  bear  on  our  earlier 
PLS  testimony.  First,  the  Associated  Press  reported  in  May  of  this  year  that  nation- 
wide PLS  filings  were  down,  from  about  50  percent  to  33  percent.*'*  Not  coinciden- 
tally,  the  drop  off  occurred  just  after  the  reorganization  oi  PLS.  RTC's  reply,  that 
the  most  egregious  cases  were  picked  off  for  filing  earlier  in  time  is  implausible  and 
unsupported.  According  to  the  GAO  Report,  the  RTC  has  historically  filed  most  of 
its  PLS  claims  days  or  hours  before  the  legal  deadline.  The  £igency  has  been  in  a 
crisis  mode  for  filing  PLS  lawsuits  ever  since  it  came  into  being.  The  GAO  also 
noted  that  most  of  the  RTC  PLS  work  remains  to  be  done. 

A  second  press  story  provided  evidence  of  the  political  interference  we  described 
in  our  initid  testimony.  '  We  believe  that  politically  prominent  and  wealthy  PLS 
targets  nationwide  have  formed  a  powerful  lobby.  In  their  view,  FDIC  and  RTC  PLS 
cases  against  them  are  mere  "witch  hunts."  RTC  has  argued  that  no  politization  of 
PLS  work  has  ever  occurred.  The  inability  of  GAO  or  the  RTC  OIG  to  locate  docu- 
ments in  agency  files  memorializing  political  pressure  is  hardly  surprising.  Evidence 
of  that  activity  is  most  unlikely  to  appear  in  that  location.  Those  dynamics  are  rare- 
ly recorded  in  that  fashion.  Instead,  one  if  left  to  look  for  circumstantial  evidence. 
Such  an  example  recently  surfaced  in  former  FDIC  Chairman  William  Seidman's 
memoirs,  Full  Faith  ana  Credit:  The  Great  S&L  Debacle  and  Other  Washington 
Sagas.  According  to  press  reports,  Mr.  Seidman  recounts  how  the  Bush  White  House 
involved  itself  in  Office  of  Thrift  Supervision  ("OTS")  and  FDIC  handling  of  enforce- 
ment and  PLS  proceedings  regarding  Neil  Bush.  The  FDIC  General  Counsel  was 
later  disciplined  for  his  ensuing  meddling  in  the  pending  cases.*® 

RTC  Legal  Management 

WhUe  hardly  an  objective  third  party,  the  Acting  General  Counsel,  Richard  T. 
Aboussie,  also  has  made  significant  "admissions  against  interest"  regarding  the 
state  of  the  PLS  Program.  In  testimony  before  an  RTC  oversight  Subcommittee  of 
the  House  Committee  on  Banking,  Finance  and  Urban  Affairs,  Mr.  Aboussie  admit- 


28/^  at  8. 

»OIG  Report  at  2,  7. 

*»/dL  at  12. 

31 /d 

^Id.  at  13. 

^Id.  at  14-15. 

**Keil,  Richard,  "Recovery  of  S&L  Losses  Drops  Off,"  San  Francisco  Examiner,  May  14,  1993, 
atB-3. 

^PLS  Hearings  at  460-63  (Rebuttal  Statement). 

^"Tnasury  Probe  Reveals  FDIC  Ethics  Violations,'  Washington  Watch,  May  31,  1993  at  p. 
1;  'Lawsuit  Timed  to  Aid  Neil  Bush."  The  Denver  Post,  March  26,  1993,  at  p.  lA. 
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ted  to  several  serious  problems  in  the  wake  of  the  reorganization.^"'  First,  PLS  has 
had  trouble  filling  empty  slots  with  experienced  attorneys  at  a  time  when  70  percent 
of  PLS  work  remains  to  be  done.  Incredibly,  the  RTC  actually  went  to  the  FDIC 
begging  for  lawyers  to  work  on  detail  only  months  after  driving  almost  half  its  own 
std^  out  of  the  program!  ^  Second,  as  we  warned,  PLS  has  made  heavy  use  of  secret 
pre-litigation  settlements.  According  to  Mr.  Aboussie,  out  of  389  thrifts  with  expired 
statute  of  limitations  deadlines,  about  52  percent  had  claims  pursued  or  settled 
without  litigation.^"  Third,  little  or  no  streamlining  occurred  with  the  touted  reorga- 
nization. Mr.  Thomas  Hindes,  the  current  Assistant  General  Counsel  for  PLS,  testi- 
fied at  the  same  hearing  that  all  claims  are  evaluated,  investigated,  and  approved 
by  "several  layers."*"  In  describing  the  quarterly  review  process,  Mr.  Aboussie  de- 
tailed a  process  top  heavy  with  managers  and  balkanized  between  field  ofiices.  Two 
managers  from  Washington  join  a  PLS  Section  Chief  at  the  field  site  in  conducting 
the  reviews  in  four  of  the  field  sites.  In  the  other  two,  a  different  procedure  is  fol- 
lowed. 

Additional  Problems 

Recent  events  also  have  drawn  our  attention  to  other  deficiencies  in  the  RTC  PLS 
Program.  Chief  among  these  are  the  agency's  failure  to  enlist  Congressional  assist- 
ance on  two  major  fronts.  These  are  extending  the  statute  of  limitations  for  filing 
PLS  claims  from  three  years  to  five  years  and  confronting  a  growing  number  of 
state  legislatures  which  are  eroding  the  standard  of  liability  under  wWch  the  RTC 
(and  FDIC)  can  bring  PLS  lawsuits.  On  June  10,  1993,  we  were  shocked  to  witness 
the  RTC  actively  lobby  against  statute  of  limitations  extensions  before  the  House 
Judiciary  Committee.  It  is  most  unusual  for  any  agency  to  summarily  turn  down 
increased  authority  to  better  perform  its  statutory  mission.'*^  The  mounting  threat 
to  the  standard  of  liability  now  includes  at  least  seven  states.'*^ 

VI.  RTC  Chaos 

While  RTC  management  persists  in  its  attack  on  us  for  our  efforts  to  expose  the 
truth  about  the  PLS  reorganization,  many  major  programs  in  the  RTC  and  their 
managers  go  unchecked.  Not  a  month  goes  by  without  the  disclosure  of  some  new 
scandal  or  impropriety.  "Rome  bums"  as  the  agency  continues  to  spend  excessive 
time  and  effort  marshalling  its  resources  against  a  perceived  "Bruce  and  Jackie 
Problem." 

Time  and  space  constraints  do  not  permit  us  to  provide  every  instance  of  RTC 
mismanagement  disclosed  in  the  past  few  months.  The  following  areas,  however,  are 
a  definitive  sample: 

•  Legal  Division  conflicts  of  interest  in  steering  work  to  an  Associate  General  Coun- 
sel's former  law  firm.'*^ 

•  The  Acting  General  Counsel's  trip  to  the  1992  World  Series  at  taxpayer  expense 
which  resulted  in  a  reprimand.** 

•  Efforts  by  a  Legal  Division  Senior  Counsel  to  bill  the  taxpayer  for  over  $41,000 
in  legal  fees  incurred  in  defending  against  disbarment  proceedings  arising  from 
drunk  driving  convictions.  The  OIG  also  found  that  the  same  person  failed  to  dis- 
close the  conviction  on  his  SF-171  form.** 

•  Generous  bonuses  to  management  in  spite  of  past  accounts  of  mismanagement.*® 


^''Professional  Liability  and  RTC  Contracting  With  Lawyers,  1993:  Hearings  Before  the  Sub- 
committee on  General  Oversight  Investigations,  and  the  Resolution  of  Failed  Financial  Institu- 
tions of  the  Committee  on  Banking,  Finance  and  Urban  Affairs,  103rd  Cong.,  Ist  Sees.  (March 
30   1993)  CHouse  Hearings"). 

^  House  Hearings  at  7-9. 

^  House  Hearings  at  10. 

*"  House  Hearings  at  10. 

*^See  Lewis,  Michael,  "Limitations,"  The  New  Republic,  August  2,  1993  at  11. 

**Lavelle,  Marianne,  "States  Try  Shielding  S&L  Execs,"  The  National  Law  Journal,  Septem- 
ber 13,  1993,  at  p.  1. 

*^  Kaplan,  Sheila,  "RTC  Lather's  Ties  to  Ex-Firm  Prompt  Recriminations,  Probe,"  Legal 
Times,  August  9,  1993  at  1;  "RTC  Lawyer's  Old  Firm  Wins  Contracts,"  Rocky  Mountain  News, 
June  29,  1993  at  39A;  "Millions  Flow  to  Government  Lawyer's  Old  Firm,"  Rocky  Mountain 
News  June  28   1993  at  33A. 

■**  keil,  Richard,  "RTC  Attorney  Reprimanded  for  Trip,"  The  Washington  Post,  August  3,  1993 
at—. 

*"  "Lawyer,  RTC  at  Odds  Over  Legal  Defense,"  Los  Angeles  Times,  July  21,  1993,  at  — . 

■^Schmidt,  Susan,  "RTC  Paid  136  Top  Officials  More  Than  $1  Million  in  Bonuses  in  '92," The 
Washington  Post,  F^ruaiy  24,  1993,  at  p.  — . 
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•  Assorted  contracting  and  asset  sales  snaius.'*'' 

•  Efibrts  to  steer  business  by  Acting  General  Counsel  to  a  former  RTC  employee 
now  working  at  an  outside  counsel  law  firm.'** 

Other  events  at  the  RTC  range  from  the  ridiculous  to  the  sublime.  For  an  agency 
in  a  downsizing  mode,  the  Legal  Division  continues  to  hire  attorneys  and  support 
staff  in  formidable  numbers.*' Last  year,  the  agency  sponsored  a  cash  award  contest 
for  employees  for  the  design  of  a  new  logo.  Just  last  month,  an  agency  inspection 
determined  that  the  RTC  spends  $16,000  a  day  on  Federal  Express  delivery  bills. 
"RTC  employees  used  overnight  service  for  credit  card  payments  and  to  send  letters 
to  family  members."^ 

La  Denver,  employees  were  sent  to  "Auditor  Training"  classes  this  past  June.  The 
purpose  was  to  instruct  employees  on  how  to  deal  with  auditors.  The  actual  presen- 
tation, however,  reduced  the  audit  process  to  a  poker  game  where  auditors  were  por- 
trayed as  the  enemy.  Employees  were  advised  not  to  volunteer  information,  never 
blame  Washington,  DC  for  anything,  and  told  that  the  statement  from  em  auditor 
that,  'I  am  here  to  help,"  is  a  Ue.  Support  staff  were  told  not  to  worry  about  cooper- 
ating because  they  don  t  know  the  "big  picture"  anyway. 

Tms  past  winter,  during  the  transition  period  between  presidential  administra- 
tions, we  observed  significant  shredding  activity  in  the  Denver  Legal  Division  of- 
fices. Members  of  the  Administrative  Unit  staff  spent  many  hours  into  the  evening 
and  on  weekends  shredding  large  volumes  of  documents. 

vn.  Proposed  Solutions 

A  detailed  discussion  of  what  should  be  done  to  "fix  the  RTC"  is  beyond  the  scope 
of  our  testimony  today.  We  do,  however,  want  to  precipitate  a  fruitful  discussion  of 
what  can  be  done  to  restore  order  to  an  agency  that  remains  out  of  control  in  many 
ways.  Each  area  that  failed  us  is  discussed  below: 

Management 

A  new  CEO  represents  hope  to  oppressed  employees  that  their  programmatic  con- 
cerns and  endured  retaliation  will  be  finally  heard.  We  trust  that  Stanley  Tate,  the 
new  designee,  will  bring  a  critical  attitude  to  the  briefings  he  receives  from  current 
management,  particularly  in  the  Legal  Division.  There  is  no  better  way  to  check 
agency  "spin  control"  other  than  to  be  aware  of  the  management  self  preservation 
techniques  we  described  earlier  in  Section  IV.  In  particular,  we  encourage  him  to 
speak  one  on  one  with  line  employees  without  the  presence  of  their  supervisors,  to 
contrast  who  received  management  bonuses  in  eariy  1993  with  their  track  records, 
and  to  embrace  the  twin  reforms  of  management  accountability  and  employee  pro- 
tection. 

Grievance  System 

The  present  grievance  system  ou^t  to  be  junked.  It  serves  no  productive  purpose. 
In  the  alternative,  the  RTC  should  consider  the  creation  of  an  ombudsman  oftice  to 
handle  these  matters.  The  individual  would  be  independent  of  management  and 
have  authority  to  implement  his  findings.  In  the  alternative,  an  administrative  law 
judge,  with  attendant  due  process  protections,  could  be  appointed  to  handle  com- 
plamts  in  this  area.  At  a  minimum,  the  RTC  ou^t  to  be  required  to  provide  reports 
to  its  key  congressional  oversi^t  committees  detailing  the  status  and  resolution  of 
all  grievtmces  and  EEO  complaints. 

OIG 

The  RTC  OIG  needs  to  be  rehabilitated.  Rank  and  file  agency  employees  no  longer 
trust  this  office  or  its  leadership.  Present  management  should  either  be  replacea  or 
forced  to  change  its  outlook  regarding  employee  retaliation.  The  office  itself  would 
benefit  from  amendments  to  its  organic  statute  which  would  clearly  expand  its  juris- 
diction to  provide  for  proactive  protection  of  whistleblowers.  Its  powers  ought  to  be 
expanded  to  provide  for  active  recommendation  authority  with  some  degree  of  en- 
forcement. At  a  minimum.  Congress  should  ensure  that  appropriate  oversi^t  com- 
mittees receive  regular  reports  from  OIG's  government  wide  on  how  management 
at  their  agency  is  responding  to  final  OIG  reports  and  recommendations. 


*^  Andereon,  Jack  &  Binstein.  Michael,  "TtTC  Troubles.''  The  Washington  Post,  Febniaiy  28, 
1993.  at  — . 

*'See  Exhibit  6  which  is  a  letter  from  Richard  T.  Aboussie  to  James  A.  Clark,  dated  July  23, 
1993.  In  the  letter,  Mr.  Aboussie  encourages  that  more  work  be  assigned  to  Mr.  Jefirey  North, 
notwithstanding  an  open  RTC  OIG  investigation  regarding  Mr.  North's  post  employment  job 
search. 

♦•See  Exhibit  7. 

"•Hoite  Makes  For  Waste  In  RTC  DtUoery  Costs,"  American  Banker,  August  9,  1993  at  — . 
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GAO I  Congress 

There  is  much  Congress  could  do  to  reduce  the  incidence  of  whistleblower  harass- 
ment. First,  Federal  whistleblower  statutes  should  be  amended  to  explicitly  protect 
FDIC  and  RTC  employees  for  their  efforts  to  report  waste,  fraud  and  abuse.  At 
present,  where  appUcable,  these  statutes  merely  apply  to  reporting  of  legal  viola- 
tions. Many  kinds  of  mismanagement  can  cost  taxpayers  millions  oi  dollars  yet  not 
rise  to  the  level  of  criminal  violations.  Merit  Systems  Protection  Board  ana  Office 
of  Special  Counsel  jurisdiction  ought  to  be  clarified.  Second,  we  endorse  pending  leg- 
islation known  as  the  "Privacy  for  Consumers  and  Workers  Act"  (HJR.  1900).  This 
bill  would  enhance  employee  privacy  protections  by  providing  them  with  a  right  to 
know  when  they  are  being  monitored  or  recorded  electronically  while  performing 
their  jobs. 

vni.  Conclusion 

The  American  people  deserve  government  oflicials  who  are  sincerely  dedicated  to 
the  public  interest.  They  presently  are  not  getting  this  at  the  RTC.  There  is  no 
sense  of  stewardship.  First  came  the  gutting  of  the  PLS  Program  which  placed  bil- 
lions of  dollars  of  claims  at  risk.  Next  came  the  waves  of  retaliation  directed  at  us 
for  attempting  to  speak  up  on  behalf  of  the  public  interest.  These  attacks  on  us  were 
paid  for  with  tax  dollars  and  serve  to  chill  future  whistleblowers  from  attempting 
to  improve  our  government.  All  of  this  wastes  taxpayer  funds  and  represents  callous 
iiyustice  for  those  brave  public  servants  conscientious  enough  to  try  and  reform  gov- 
ernment operations.  The  time  has  come  for  management  accountability  and  em- 
ployee protection  at  the  RTC. 


Traveling  the  Crossroads:  My  Times  at  the  RTC 

Each  of  us  faces  many  crossroads  in  our  lifetime.  A  crossroads  is  any  place  you 
must  make  a  diflicult,  personal  decision  which  has  the  potential  for  great  harm  and 

r-eat  good.  A  crossroads  can  be  a  lonely  and  frightening  place.  Over  the  last  year, 
have  learned  that  there  is  merit  in  the  belief  of  some  cultures  that  you  meet  the 
devil  at  the  crossroads.  I  met  several  devils  at  my  Resolution  Trust  Corporation 
crossroads.  The  most  prominent  were  the  devils  of  silence,  fear,  and  greed.  The  first 
devil  was  others'  greed  for  person«d  power,  money,  turf,  and  influence,  no  matter 
what  the  cost.  The  second  devil  was  the  echoing  silence  of  many  in  the  face  of  great 
wrongs.  The  third  was  my  fear,  and  others,  of  losing  things  which  were  meaningful. 
Losing  my  job,  career,  reputation,  respect  of  my  peers,  friends,  home,  peace  of  mind, 
health,  even  my  future. 

I  was  lucky.  While  this  RTC  crossroads  was  formidable,  I  did  not  face  these  devils 
of  this  crossroads  alone.  I  also  met  angels  in  the  form  of  my  fellow  citizens.  These 
angels  often  appeared  when  and  where  I  least  expected  them.  They  helped  me  to 
m^e  hard,  yet  ethical,  decisions  at  this  particular  crossroads.  They  supported  me 
in  my  election  to  stand  up  in  public  and  tell  the  tale  of  great  harm  ana.  breach  of 
public  trust  I  had  witnessed  at  the  RTC.  They  sustained  me  throughout  the  trau- 
matic aftermath  of  my  decision  to  tell  the  truth  rather  than  to  quietly  walk  away. 
This  has  been  a  time  which  has  been  one  of  the  most  difficult,  yet  in  many  ways 
the  most  rewarding,  times  of  my  life.  They  gave  me  the  moral  courage  to  stick  to 
the  path  of  a  whistleblower  in  the  face  of  overwhelming  and  unrelenting  opposition. 

I  do  not  remember  when  I  first  realized  that  joining  the  RTC  as  the  Denver  Pro- 
fessional Liability  ("PLS")  Section  Chief  would  have  a  profound  effect  on  my  family 
and  me.  I  came  to  the  RTC  believing  that  I  could  do  something  good  for  society, 
not  realizing  I  would  risk  my  familys  welfare  instead.  I  thought  I  would  be  able 
to  use  my  years  of  management  and  legal  experience  to  recoup  signiflcant  taxpayer 
dollars  from  those  persons  who  had  destroyed  many  western  savings  and  loan  asso- 
ciations. My  extensive  experience  in  private  industry  would  help  me  to  make  bal- 
anced decisions  about  real  world  issues.  This  was  my  opportunity  to  do  cutting  edge 
legal  work  while  helping  right  the  wrongs  associated  with  the  greatest  financial  cri- 
sis of  our  lifetimes.  I  <£d  not  immediately  suspect  that  my  enthusiasm  to  do  bal- 
anced, competent  legal  work  on  behalf  of  the  public  good  would  be  derailed  in  the 
wake  of  turf  wars,  private  agendas  and  political  maneuverings.  I  did  not  realize  my 
world  would  be  turned  upside  down  ana  that  my  life  would  oe  profoundly  changed 
as  a  result  of  the  this  crossroads. 

When  I  started  with  the  RTC  in  summer,  1991,  I  met  the  first  of  many  persons 
who  have  supported  me  throughout  the  process  in  which  I  learned  the  hard  lessons 
of  whistleblowing.  Foremost  is  Bruce  Pederson  who  has  been  my  supervisor,  teach- 
er, foxhole  mate  and  friend.  Bruce,  along  with  John  Beaty,  hired  me  to  become  part 
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of  a  select  group  of  experienced  professionals  dedicated  to  PLS  work  and  trained  me 
in  PLS  law  and  RTC  procedures.  He  helped  guide  my  PLS  unit  throu^out  the 
times  when  we  worked  around  the  clock  to  beat  the  statutes  of  limitations  on  the 
PLS  cases.  Then,  he  shared  the  pain  and  disbelief  of  those  bleak  days  after  the  an- 
nouncement that  the  PLS  section  was  being  unnecessarily  reorganized,  our  fledglins 
cases  precipitously  reassigned  and  that  many  of  us  were  to  be  summarily  ejected 
from  tne  RTC.  He  was  there  with  me  as  we  launched  various  attempts  to  stem  the 
significant  cmd  costly  damage  of  the  PLS  reorganization.  He,  along  with  Bradley 
Smolkin  our  other  foxhole  mate,  shared  the  witness  table  at  the  August  11,  1992, 
Senate  Banking  Committee  hearing.  It  was  at  this  hearing  that  our  collective  con- 
cerns about  severe  problems  at  the  RTC  became  public.  It  was  at  this  hearing  that 
our  fate  as  whistlebiowers  became  irreversible.  Words  fail  me  when  I  try  to  describe 
how  much  Bruce's  leadership,  support,  and  friendship  throu^out  this  process  have 
meant  to  me. 

There  are  many  brave  and  ethical  RTC  employees  who  quietly  tried  to  aid  us  in 
our  battle  to  prevent  the  damage  and  help  to  publicize  the  miscarriage  of  justice, 
costly  mismanagement  of  resources  and  personnel,  and  breach  of  public  trust  known 
as  the  1992  RTC  reorganization.  Some  people  contributed  to  this  struggle  without 
apparent  personal  harm,  but  unfortunately,  others  became  victims  sacruiced  in  this 
euort.  Manv  are  no  longer  in  the  government.  I  cannot  name  all  of  these  exceptional 
people  for  tear  of  reprisal  against  them.  I  can  only  thank  them  for  their  help.  There 
are,  however,  one  or  two  I  must  mention  by  name. 

Viivinia  McCrae  was  brilliant  and  a  dedicated  PLS  attorney.  She  was  an  unsung 
"hero  who  quietly  sacrificed  personal  advantages  in  order  to  pursue  the  public  good. 
Despite  negative  treatment,  Ginny  risked  her  job  to  offer  unstinting,  public  support 
to  Bruce  cmd  me  in  this  effort  until  her  untimely  death  on  July  3,  1992.  Ingria  An- 
derson was  another  tireless  PLS  worker  on  behalf  of  the  public  good.  Her  reward 
for  dedicated  public  service  was  to  be  removed  from  PLS  for  delivering  to  me  EEO 
mail  which  was  marked  "personal  and  confidential."  She  too  was  casually  tossed 
aside  when  her  actions  accidentally  conflicted  with  personal  agendas  of  unethical 
RTC  management.  Most  recently,  John  Waediter  has  become  subject  to  a  vendetta 
to  fire  him  oecause  he  told  me  about  the  secretive  break  in  of  Bruoe  Pederson's  com- 
puter. The  moral  courage  shown  by  these  three  ethical  people  in  the  face  of  extreme 
hostility  toward  them  for  their  selfless  actions  has  helped  to  sustain  me  throu^out 
this  last  year.  These  are  only  three  of  the  many  dedicated  RTC  employees  who  suf- 
fered personal  abuse  because  they  were  associated  with  PLS,  Bruce  Pederson  and/ 
or  with  me. 

Support  came  throughout  this  Faustian  event  fix>m  those  Denver  legal  employees 
who  snared  my  exile  from  the  RTC  during  the  attempts  to  prematurely  return  us 
to  the  FDIC.  these  stalwart  fellows  known  as  "put-backs"  shared  with  me  the  pain 
and  disbelief  of  the  reoivanization.  They  too  met  the  devils  of  the  RTC  crossroads. 
When  they  returned  to  functional  RTC  positions,  they  did  not  flinch  at  being  seen 
with  me  in  public  or  showing  me  support  even  though  such  courage  was  not  politi- 
cally correct  in  the  eyes  of  RTC  management. 

From  May,  1992  until  today,  public  numiliation,  undeserved  criticism,  slander,  in- 
vasions of  privacy,  surreptitious  surveillance,  threats  to  our  friends  and  supporters, 
exile  to  various  buildings,  make-work  assignments,  and  retaliation  in  countless 
cruel  and  mean  spirited  ways  have  become  the  norm  as  the  RTC  tries  to  fashion 
a  final  solution  for  Bruce  Pederson  and  me.  We  continue  to  plumb  the  depths  of  the 
whistlebiowers'  existence.  Throughout  this  nightmare,  however,  countless  RTC  and 
FDIC  employees  and  contractors,  nei^bors,  friends,  cmd  even  strangers  have  of- 
fered a  kind  word  when  I  was  about  to  give  up,  defended  me  to  others  when  I  was 
attacked,  recognized  the  ethical  basis  of  my  motives  and  £u;tions  when  management 
questioned  my  truthfulness,  or  smiled  and  made  my  day  a  little  less  cloudy.  I  cannot 
naune  them  all  here.  I  can  only  thank  them  and  recognize  that  no  one  would  ever 
have  the  courage  to  stand  up  for  what  is  right,  ethical,  or  moral,  without  the  encour- 
agement of  people  such  as  them. 

At  my  crossroads,  many  fine  and  dedicated  public  servants  employed  in  Congress 
and  members  of  the  press  have  stood  by  me  and  oflered  their  support.  Senators 
Timothy  Wirth,  Donald  Riegle,  Jr.,  Howard  Metzenbaum,  Congresswoman  Patricia 
Schroeder  and  Congressman  Bruce  Vento  are  notable  for  their  efforts  to  provide  the 

fmblic  forum  to  disclose  RTC  mismanagement.  I  am  grateful,  as  well,  for  their  ef- 
brts  to  protect  Bruce  Pederson  and  me  after  we  testified.  Their  stafT  members  Mike 
Perko,  Uoug  Nelson,  Konrad  Alt,  Neal  Peterson  and  Brian  McTigtie  are  simply  won- 
derful. Many  others,  too  many  to  mention  all  by  name,  have  worked  tirelessly  with 
us  for  the  common  taxpayer  good.  I  am  proud  and  honored  to  have  been  able  to  par- 
ticipate in  my  small  way  in  their  efforts  to  oversee  the  business  of  government. 
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The  press  has  been  equally  important  in  getting  this  tale  of  waste,  fraud  and 
abuse  into  the  public  awareness.  When  this  ordeal  commenced,  I  was  afraid  of  re- 
porters. I  somewhat  believed  the  conventional  wisdom  that  the  press  cannot  be 
trusted  because  they  will  misquote  you  and  harm  your  story.  Happily,  this  has  not 
been  my  experience.  I  have  worked  with  countless  members  of  the  press  who  have 
quoted  me  correctly  and  told  my  stoiy  accurately  and  with  compassion.  I  am  deeply 
grateful  to  them  even  though  time  does  not  permit  naming  them. 

In  retrospect,  I,  like  many  other  whistleblowers,  li^tly  made  the  decision  to  go 
public.  I  had  witnessed  a  significant  wrong  and  I  wanted  to  tell  my  story  to  someone 
who  could  fix  the  problem.  I  naivelv  believed  that  once  I  told  my  story,  all  would 
be  corrected  and  the  story  would  have  an  inmiediate  happy  ending.  I  was  very 
wrong.  Fortunately  for  me,  however,  Bruce  and  I  had  been  accepted  as  clients  by 
The  Government  Accountability  Project.  Jeff  Ruch  and  Tom  Devine  carefiiUy 
schooled  me  in  how  to  effectively  tell  my  account  of  events  at  the  crossroads  of  the 
RTC.  They  gently  exposed  me  to  the  truth  of  the  long  and  difficult  road  ahead.  They 
held  my  hand  through  all  the  trials  of  whistleblowing  and  guided  me  through  testi- 
fying, press  interviews  and  all  the  other  circumstances  of  something  this  complex. 
More  importantly  for  me,  they  and  the  other  wonderful  people  at  GAP  were  there 
when  I  was  sure  I  could  not  go  on  another  day  in  the  pressure  cooker  environment 
in  which  I  was  living  and  working. 

I  must  publicly  acknowledge  the  faith,  understanding  and  unquestioning  support 
of  April,  my  daughter  and  Bruce,  my  husband.  Throughout  this  process  I  have 
risked  many  things  which  are  dear  to  them.  Like  most  people,  I  was  not  bom 
wealthy.  Bruce  and  April  already  had  sacrificed  a  great  deal  in  order  for  me  to  be- 
come a  lawyer.  My  paycheck  is  necessary  to  my  family's  welfare.  My  decision  to 
stand  up  for  what  was  ethically  and  morally  correct  rather  than  remain  silent  has 
jeopardized  my  future  employability  as  an  attorney,  and  in  doing  so,  has  threatened 
my  daughter's  return  to  college,  the  security  of  retaining  our  home,  the  continuing 
financial  stability  of  my  family  and  has  invaded  our  famil/s  privacy.  Despite  these 
risks,  neither  of  them  has  asked  me  to  abandon  the  path  I  have  chosen.  Instead, 
they  have  supported  me  throughout  this  ordeal  and  encouraged  me  to  follow  my 
conscience,  irrespective  of  the  potential  consequences  to  them. 

Finally,  I  want  to  thank  Mr.  Cavallo  and  the  Cavallo  Foundation  for  selecting  me 
for  this  award.  I  am  awed  by  the  feats  of  moral  courage  demonstrated  by  the 
present  and  past  nominees  and  award  recipients.  I  am  honored  to  be  included  in 
their  ranks.  Mr.  Cavallo  is  truly  a  man  of  vision  to  use  his  personal  wealth  to  pub- 
licly support  and  encourage  people  who  face  these  lonely  and  often  debilitating 
crossroads. 

I  would  like  to  conclude  with  a  few  observations  borne  of  wrenching  experience. 
The  people  I  have  thanked  are  a  road  map  of  the  positive  systems  presently  in  place 
to  sustain  persons  who  try  to  tell  a  truth  in  order  to  serve  and  protect  society.  My 
story  of  how  the  public  trust  was  breached  would  not  have  been  told  without  these 
groups.  While  each  group  has  been  wonderfiil,  they  are  still  not  enough.  There  are 
countless  other  people  who  presently  remain  silent  about  the  wrongs  they  have  seen 
because  these  mute  people  have  witnessed  how  difficult,  slow  and  painfiil  the  path 
has  been  for  Bruce,  me  and  for  those  who  speak  up. 

Bruce  and  I  found  that  many  of  the  formal  mechanisms  put  into  place  to  aide  us 
actually  became  methods  to  retaliate  against  us  and  to  subvert  or  hide  our  story. 
Presently,  Congress  is  looking  at  ways  to  correct  these  weaknesses  and  strengthen 
whistleblower  protections  in  many  forums.  These  initiatives  must  be  enacted.  The 
process  needs  to  be  overhauled  and  reinforced  so  that  those  persons  who  attempt 
to  expose  injustices  are  protected  from  retaliation.  There  needs  to  be  functional  sys- 
tems in  place  to  insure  timely  action  is  taken  to  investigate  and  then  correct  the 
problems  exposed.  It  is  not  enough  to  know  about  injustice.  Something  also  must 
be  done  to  redress  the  problem  in  timely  fashion  so  that  the  whistleblowers  sacrifice 
does  not  appear  to  be  without  purpose.  Like  most  people  who  decide  to  publicly 
point  out  that  the  emperor  has  no  clothes,  I  risked  much  to  tell  the  truth.  I  had 
hoped  for  a  speedy  resolution  to  the  problems  I  had  observed.  That  did  not  happen. 
Instead  of  resolution,  I  witnessed  and  experienced  unabated  retaliation.  Somehow, 
the  system  did  not  work  as  well  as  it  should.  The  story  of  my  crossroads  at  the  RTC, 
unfortunately,  is  not  unique.  Others  who  have  shown  the  moral  courage  to  speak 
up  in  the  face  of  a  serious  wrong  have  suffered  as  severe  or  more  severe  con- 
sequences. This  should  not  be.  Whistleblowers  eflbrts  to  inform  the  public  need  to 
be  encouraged,  protected,  and  supported.  Otherwise  people  with  tne  courage  to 
stand  up  will  become  an  endangered  or  extinct  species. 
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RTC  whistleblowers 
win  'Courage'  award 

Two  lawyers  honored 
for  exposing  'deliberate 
mismanagement  of 
S&L  cleanup'  at  agency 

By  John  Rebchook 


Rocky  Mountain  Nevus  Real  Estate  Editor 

Don't  invite  Bruce  Pederson 
and  top  brass  from  the  Resolution 
Trust  Corp.  to  the  same  party. 

Pederson  and  fellow  RTC  law- 
yer Jacqueline  Taylor  have 
charged  that  RTC  executives  cost 
taxpayers  millions  of  dollars  by 
gutting  the  agency's  Professional 
Liability  Section. 

In  return.  RTC  officials  publicly 
criticized  the  two,  threatened 
their  jobs  and  even  broke  into 
Pederson's    personal    computer 

tiut  at  a  soiree  last  week  in 
Washington,  D.C.,  the  pau"  were 
appreciated  —  and  rewarded. 
They  received  the  national  Cavallo 
Prize  for  Moral  Courage  and  spht  a 
SlO.OOO  prize  for  "exposing  delib- 
erate mismanagement  of  the  S&L 
cleanup,"  although  RTC  officials 
continue  to  deny  the  allegations. 

"It's  sort  of  the  Academy 
.Award  for  whistleblowers."  Pe- 
derson said. 

Pederson  said  while  the  money 
is  "obviously  great,"  the  award 
was  more  important. 


Pederson 


Taylor 


"I  don't  regard  my  efforts  as 
particularly  extraordinary,"  Pe- 
derson said  '  in  his  acceptance 
speech.  "I  merely  did  what  I  think 
was  right." 

Taylor,  who  along  with  Peder- 
son testified  before  a  congression- 
al hearing  last  year,  said  she  and 
Pederson  have  paid  a  high  price. 

"From  May.  1992.  until  today, 
public  humiliation,  undeserved 
criticism,  slander,  invasions  of  pri- 
vacy, surreptitious  surveillance, 
threats  to  our  fnends  and  support- 
ers, exile  to  various  buildings, 
make-work  assignments  and  re- 
taliation in  countless  cruel  and 
mean-spirited  ways  have  become 
the  norm  as  the  RTC  tries  to 
fashion  a  final  solution  for  Bnice 
Pederson  and  me."  Taylor  said. 

Rep.  Pat  Schroeder.  D-Denver. 
presented  the  award. 

"The  irony  was  not  lost  on  her 
that  while  she  was  giving  us  the 
award,  the  funding  bill  for  the  RTC 
was  clunking  through  Congress  a 
few  blocks  awav,"  Pederson  said. 
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WRITTEN  STATEMENT  FROM  JOHN  L.  WAECHTER 

I  would  like  to  take  a  moment  to  thank  the  chairman  and  the  committee  for  pro- 
viding me  the  opportunity  to  testify  before  you  today.  I  will  be  describing  my  beliefs 
of  fraud,  waste,  mismanagement,  and  abuse  of  the  United  States  taxpayers  money 
being  spent  at  Resolution  Trust  Corporation. 

As  you  mav  already  know,  the  Denver  Legal  office  was  recently  involved  in  what 
has  become  Known  as  the  "ComputerGate"  scandal.  I'm  the  person  who  has  been 
caught  in  the  middle  and  have  been  labeled  the  "Computer  Technician"  by  the 
mecua. 

With  my  presence  here,  I  know  that  my  honest  efibrts  will  be  thwarted  by  retalia- 
tion. I  know  that  all  my  answers  will  be  challenged  by  the  RTC.  I'm  willing  to  ac- 
cept that  challenge.  I'm  willing  because  I  speak  as  a  Government  servant  and  most 
importantly,  a  tsixpayer  of  the  United  States  of  America.  My  image  of  the  RTC  has 
been  shattered  like  glass,  but  deep  down  inside  I  can  say  ...  I  TRIED! 

The  statement  I'm  presenting  to  the  Senate  Committee  and  the  American  Tax- 
payer will  address  the  scandal  and  most  importantly  the  retaliation. 

Personal  Background 

I  was  raised  in  a  subject  close  knit  Air  Force  family.  Family  values  were  preached 
in  our  household.  My  father  taught  us  to  stand  up  and  spetik  out  on  issues  if  you 
wanted  to  try  and  make  a  change.  Both  my  parents  passed  away  after  my  high 
school  years,  but  I  still  practiced  and  believed  in  the  family  values  I  had  been 
taught.  My  wife  and  I  have  a  strong  belief  of  our  family  values  and  pass  this  on 
directly  to  our  3  year  old  daughter. 

After  my  parents  passed  away,  I  tried  to  finance  my  own  way  to  college  with  some 
success.  I  started  in  1982  with  Mid-Continent  Computers  in  a  entry  level  mainframe 
environment.  I  disliked  what  I  was  doing,  but  I  always  strived  to  tetter  myself.  My 
hard  work  and  values  started  to  payofF.  I  was  recognized  for  my  talents  and  was 
promoted  to  Datacommunications  Analyst.  There,  I  was  taught  the  security  and  pri- 
vacy of  others  in  relation  to  the  computer  industiy.  Breaching  of  security  and  pri- 
vacy of  others  was  not  tolerated.  These  rules  applied  to  all,  not  iust  the  maiority. 
The  three  years  of  this  type  of  training  has  been,  and  always  will  be  embedded  in 
my  conscious. 

In  1985  I  worked  for  Martin  Marietta  Data  Systems  under  a  contract  with  the 
Department  of  Energy.  I  carried  on  what  I  had  been  taught  through  the  years.  I 
had  always  been  hi^ly  respected  by  my  coworkers  and  because  of  this  I  was  re- 
warded. I  steadily  rose  to  a  highly  respected,  senior  analyst.  I  attended  a  multitude 
of  classes  on  computer  security  and  proudly  enforced  what  I  had  been  taught. 

Between  1987  and  1991,  I  worked  for  Pritronix,  a  national  leader  in  the  computer 
sales  and  service  industry.  There  I  began  to  shape  and  define  my  career  goals.  I 
received  extensive  training  on  personal  computers  and  Local  Area  Networks  (LAN). 
I  received  numerous  awards  for  my  skills  and  achievements. 

In  late  1991,  I  accepted  a  job  with  the  Resolution  Trust  Corporation  Consolidated 
Office.^  I  worked  for  the  Information  Services  Unit  (ISU)  where  I  was  given  the  title 
of  Office  Systems  Administrator.  I  enjoyed  the  daily  challenge  of  taking  care  of  the 
network  hardware  and  user  problems.  I  participated  in  the  closing  of  the  Savings 
and  Loans  and  worked  many  long  hours  and  weekends.  My  dedication  and  devotion 
to  the  company  was  highly  recognized  by  my  supervisors  of  the  consolidated  office 
(see  exhibit  1).  I  was  highly  depended  on  by  my  management  for  problem  deter- 
mination and  resolution.  In  November  of  1992  I  transferred  to  the  Regional  Office 
of  Information  Services  Unit.  Because  of  my  strong  technical  and  leadership  skills, 
I  was  immediately  given  the  task  of  site  management  for  the  Regional  Financial 
Services  Center  (FSC).  The  FSC  consisted  of  250  demanding  users  and  three  ISU 
personnel.  I  supervised  two  employees,  and  as  a  result,  I  assisted  in  managerial  du- 
ties such  as  schedules,  hiring,  and  performance  reviews.  I  became  known  across  the 
region  as  the  "Answer  Man  for  the  ISU  department  and  was  depended  on  for  var- 
ious projects  locally  and  nationally.^  Long  hours  and  dedication  to  the  users  made 
the  I%C  ISU  department  a  big  success  and  was  recognized  around  the  nation.  Spe- 
cial projects,  sucn  as  hardware  upgrades,  software  implementation  was  given  to  me 
by  the  Corporate  headquarters.  Management  reflected  my  success  by  presenting  me 
with  an  Employee  award  and  also  in  my  performance  appraisal  (See  exhibit  2). 

After  the  merger  between  the  Resolution  Trust  Corporation  Consolidated  and  Re- 
gional oflice,  to  my  dismay,  I  was  removed  from  the  successful  ISU  operations  of 


^The  RTC  consolidated  ofRce  reported  directly  to  the  Denver  R^onal  office. 
'The  region  consisted  of  Costa  Mesa,  CA,  Phoenix,  AZ,  Denver,  CO. 
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the  FSC.  Attempts  by  the  senior  management  of  the  FSC  for  reinstatement  of  my 
services  failed  (See  exhibit  3).  In  November  1992,  I  was  transferred  to  the  Denver 
Legal  oflice  as  a  site  manager.  I  was  the  only  support  person  available  for  the  140-f 
legal  staff  and  various  other  departments  located  in  the  1225  office  site.  This  posi- 
tion required  a  skilled  and  hi^ily  professional  person  from  the  ISU  staff.  The  Legal 
Department  was  scheduled  to  move  to  a  larger  site  by  the  end  of  January  1993.  I 
coordinated  the  move  of  the  required  computer  equipment  and  miscellaneous  pe- 
ripherals. Once  again,  I  became  a  site  manager  of  the  Legal  Department.  I  was 
highly  accepted  by  the  Legal  Department  and  was  considered  a  major  role  player 
in  the  implementation  of  the  national  software  package  called  "HDQ.  I  enjoyed  the 
challenge  the  Legal  Department  presented,  and  dedicated  my  time  to  them.  During 
the  time  period  of  November  1992  and  March  1993,  I  had  never  received  or  hearcC 
any  complaints  of  my  service  from  the  Legal  Department. 

Chronology  of  Events 

On  March  12,  1993  I  was  approached  by  Deanna  Whisman,  a  Legal  RTC  Adminis- 
trative ofllcer,  and  told  to  report  to  Barbara  Shangraw  the  Assistant  General  Coun- 
sel of  the  RTC  legal  oflice.  I  walked  over  to  Barbara  Shangraw's  oflice  and  was  in- 
vited in  by  her.  She  closed  the  door,  and  inunediately  stated  that  what  she  is  about 
to  say  is  strictly  coniidential  and  not  to  leave  her  office.  I  acknowledged  what  had 
been  said  by  Barbara,  and  she  proceeded  into  her  statement.  Barbara  stated  that 
she  was  under  the  direction  of  "DC"  to  get  a  copy  of  all  the  WordPerfect  files  from 
Bruce  Pederson,  a  Counsel  with  RTC  le^gal  division.  I  was  shocked  by  the  request, 
given  the  fact  I  knew  Bruce  and  Barbara  were  involved  in  a  conflict.  I  explained 
to  her,  it  is  nearly  impossible  to  tell  what  is  a  WordPerfect  file  and  what  is  a 
spreadsheet  file,  and  I  would  need  to  copy  all  files  to  her  directory.  She  acknowledge 
this.  I  created  a  directory  called  "BRUCE"  under  her  own  personal  "HOME."  I  ex- 
plained to  her  how  to  access  the  files  once  they  were  in  her  possession.  I  told  Bar- 
Dara  to  send  me  an  Email  stating  exactly  what  she  had  requested  (See  exhibit  4a). 

I  spoke  to  Deanna  Whisman  aher  the  meeting  and  asked  her  if  she  knew  what 
Barbara's  request  to  me  concerned.  She  acknowledge  that  she  did  know.  I  stated  to 
her  my  concern  about  this  situation  and  that  I  really  did  not  want  to  be  involved. 
Deanna  agreed,  but  stated  the  key  statement  from  the  meeting  with  Barbara  was 
"DC"  is  making  the  request.  I  agreed  with  her  and  waited  for  the  Electronic  Mail 
message  from  Barbara.  Once  I  had  received  the  Email,  I  printed  two  copies,  I  kept 
one  for  my  own  records  and  gave  one  to  Deanna  Whisman.  Deanna  asked  me  why 
she  was  to  keep  a  copy  of  tms  request  and  I  stated  "If  I  go  to  jail  for  this,  I  can 
depend  on  you  to  display  your  copy  for  the  record!" 

I  copied  Bruce  Pederson's  files  to  Barbara's  directory  and  noticed  file  names  called 
"Grievance  1,  Grievance2.  .  .  .  etc.  I  decided  these  files  were  not  needed  by  her  and 
I  tried  to  deleted  most  of  them.  I  completed  the  copy  of  the  files  and  notified  her 
of  completion. 

After  accomplishing  this  directive,  I  felt  as  if  I  had  violated  the  privacy  of  an  indi- 
viduals rights.  I  finished  my  day  at  the  office  and  went  home.  My  wife  had  asked 
me  if  anything  was  wrong  since  I  had  been  unusually  quiet  all  night.  I  informed 
her  about  the  situation  in  hopes  she  would  volunteer  to  be  a  "Neutral"  party.  We 
both  had  come  to  the  conclusion  Uiat  fMs  should  be  brou^t  up  to  the  attention  of 
someone  else  at  the  RTC.  I  told  my  wife  I  would  talk  to  ciadtie  Taylor,  a  co-worker 
of  Bruce  Pederson's  about  this  situation. 

On  March  15,  1993  I  informed  Jackie  of  the  situation.  She  advised  me  to  report 
this  incident  to  the  Inspector  Generals  Office. 

A  meeting  was  conducted  by  Wayne  Zigler  and  Bobbi  Napier  of  the  Inspector  Gen- 
erals Oflice.  I  was  informed  tiiat  this  matter  would  be  kept  in  strict  confidentiality. 
During  this  meeting,  I  was  assured  that  I  had  not  violated  any  rules  or  regulations 
governing  the  corporation. 

A  leak  of  the  investigation  was  brou^t  to  my  attention  by  the  IG  a  couple  of 
weeks  after  the  reporting. 

Retaliations 

Retaliations  from  the  above  statement  has  been  enacted  upon  me  by  both  the  ISU 
management  and  Barbara  Shangraw.  To  this  day,  Fm  still  suffering  retaliations 
that  have  affected  not  only  my  worit  environment,  but  also  my  family  liie. 

I  have  been  subjected  to  verbal  harassment,  removal  of  job  duties  and  special 
tasks,  false  accusations,  denial  of  overtime,  ignored  request  and  training.  The  fol- 
lowing is  a  synopsis  of  the  continuing  repriscQs  along  with  other  supporting  state- 
ments. 
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On  April  7,  1993,  Michael  Brent  the  Information  Systems  Administrator  for  RTC 
Denver  office,  issued  a  memorandum  to  ISU  staff  iniorming  us  of  a  new  policy  for 
the  administration  of  access  to  personal  files  (See  exhibit  4A). 

I  received  oral  harassment  from  Jim  Gardell  a  Senior  Office  Systems  Adminis- 
trator in  Denver,  and  Michael  Brent  concerning  the  aforementioned  incident.  I 
spoke  with  Bobbi  Napier  of  the  Inspector  General  s  Denver  field  office  to  advise  her 
01  this  harassment.  Bobbi  informed  me  that  something  had  been  done  and  if  things 
did  not  improve  to  let  her  know  (See  exhibit  5). 

On  April  30,  1993,  the  news  media  printed  an  article  about  the  legal  investigation 
of  the  computer  violation  in  the  Denver  Legal  office.  Management  quickly  notified 
me  by  Email  (See  exhibit  6).  This  prompted  more  verbal  harassment  from  Jim 
Gardell  and  Michael  Brent. 

On  May  5,  1993,  Michael  Brent  sent  an  electronic  maU  message  to  inform  all  Den- 
ver office  Network  users  that  all  computer  data  is  the  property  of  RTC.  This  made 
it  appear  as  if  I  broke  the  rule  of  confidentiality  by  telling  Jackie  Taylor  of  the  inci- 
dent (See  exhibit  7). 

On  May  12,  1993,  I  was  removed  from  my  position  as  site  manager  for  the  legal 
division  under  the  pretext  that  it  was  "for  my  own  good."  I  stated  to  management 
for  the  record  that  I  disagreed  with  the  decision  to  remove  me  from  the  legal  divi- 
sion because  I  felt  that  this  would  appear  that  I  was  admitting  guilt.  This  removal 
was  prompted  by  Barbara  Shangraw  s  accusation  that  I  was  a  security  risk  and  her 
subsequent  efforts  with  top  senior  executives  to  have  me  terminated.  A  meeting  was 
scheduled  between  Dillard  Sims,  a  Senior  Manager  and  Sarah  King  a  Director  of 
Administrative  Services,  to  discuss  the  concerns  of  the  issues  of  Barbara  Shangraw's 
accusations.  I  advised  Dillard  and  Sarah  of  the  incident  and  informed  them  that  I 
had  been  cleared  of  any  wrong  doing  by  the  Denver  Office  Inspector  General  and 
that  there  was  an  ongoing  investigation. 

I  was  then  placed  at  the  1225  17th  St.  Office  Building.  My  job  duties  were  not 
clearly  defined  as  I  was  advised  that  this  was  a  temporary  move  until  the  situation 
in  the  legal  division  had  been  resolved.  A  senior  level  contractor  for  the  ISU  Depart- 
ment was  site  manager  for  this  building  and  I  received  direct  orders  from  him.  This 
is  a  conflict  of  RTC  standards  and  policies. 

On  May  13,  1993,  I  met  with  Jim  Gardell  a  ISU  Senior  Office  Systems  Adminis- 
trator, who  advised  me  that  I  was  incompetent  and  immature,  and  that  he  had  no 
faith  in  my  ability.  He  also  informed  me  tnat  "he  did  not  know  what  to  do  with  me." 

On  May  16,  i993,  another  meeting  was  conducted  between  myself  and  Jim 
Gardell.  Jim  told  me  that  I  needed  direct  supervision  and  would  be  removed  from 
the  1225  office  and  would  be  sent  to  the  Park  Central  Office  by  May  18,  1993.  The 
ISU  staff  was  informed  by  Electronic  Mail  of  this  move  (See  exhibit  8).  I  informed 
Jim  that  I  felt  that  was  a  retaliatory  action  by  management. 

On  May  17,  1993,  I  met  with  Dillard  Sims  and  Sarah  King  who  stated  to  me  that 
they  did  not  feel  that  my  removal  from  the  legal  division  was  warranted  but  they 
were  forced  to  remove  me  for  my  personal  welfare.  They  also  expressed  their  appre- 
ciation for  my  job  performance.  I  expressed  to  Mr.  Sims  and  Ms.  King  that  Jim 
Gardell  had  informed  me  earlier  in  the  day,  that  I  would  be  relocating  to  Park 
Central  and  he  did  not  feel  I  was  doing  a  good  job.  Ms.  King  told  me  tnat  there 
must  be  a  misunderstanding  concerning  this  move  as  she  has  just  spoken  with  Jim 
Gardell  and  Michael  Brent.  I  informed  the  Inspector  (General  of  this  alleged  move 
and  stated  that  it  was  in  retaliation.  The  IG  agreed  and  stopped  the  move.  I  was 
also  advised  at  this  time  of  Barbara  Shangraw's  ftirther  allegations  that  I  sabotaged 
the  phone  and  broke  into  an  office  that  held  Bruce  Pederson's  personnel  files. 

On  June  15,  1993,  an  investigation  was  held  by  the  Inspector  General's  office  of 
the  Treasury  Department  (See  exhibit  9).  I  met  with  Larry  Glisner  who  informed 
me  that  I  had  not  broken  any  rules  or  regulations  and  that  no  retaliation  acts 
should  occur. 

On  July  7,  1993,  an  Email  was  sent  to  a  manager  of  the  Legal  Department  apolo- 
gizing for  the  poor  support  that  had  been  relevant  to  all  of  the  Legal  Department 
(See  exhibit  10).  The  manager  was  promised  half  day  support  of  all  of  the  160  users. 
Lack  of  expertise  was  a  major  concern  of  the  site.  A  Office  Systems  Technician 
(lower  grade)  was  put  in  charge  of  site  management. 

On  July  21,  1993,  a  national  news  broadcast  was  aired  concerning  ethical  dilem- 
mas in  the  workplace.  After  the  airing  of  this  show  my  job  responsibilities  and  com- 
munication from  management  had  almost  ceased  to  exist.  My  access  rights  to  the 
Inspector  General  computer  server  was  deleted.  A  special  national  contract  project 
was  removed  from  my  authority  and  given  to  a  technician. 

During  this  period  I  volunteered  for  overtime  to  help  assist  other  ISU  staff  in  a 
lai^e  move  project.  No  response  was  ever  given  to  my  request.  The  ISU  staff  com- 
plained to  me  of  not  having  adequate  help  for  the  move. 
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On  August  17,  1993,  I  received  a  memo  from  Jim  Gardell  notifying  overtime 
weekend  coverage  at  the  Republic  Office  (See  exhibit  11).  All  Contract  System  Ad- 
ministrators and  RTC  System  Administrators  were  included  on  the  list  except  my- 
self. Technicians  were  also  excluded  due  to  lack  of  ejcperience. 

On  August  24,  1993,  I  received  a  telephone  call  from  Jim  Gardell  who  informed 
me  that  ne  had  found  a  security  problem  on  a  network  server  log.  He  accused  me 
of  entering  the  ISU  server  for  administration  rights.  Jim  badgered  me  about  the  sit- 
uation ana  told  me  that  it  would  look  badly  for  me  given  my  prior  situation.  I  ex- 
plained that  after  the  removal  of  my  legal  office  login  it  was  not  possible  for  me 
to  access  a  reouired  program  used  by  all  ISU  staff.  I  had  created  a  new  login  that 
did  not  have  tne  necessary  access  rights  required  for  this  program.  I  attempted  to 
add  myself  and  failed.  Immediately  I  informed  the  ISU  help  desk  whom  in  turn 
granted  my  access.  I  asked  Jim  Gardell  if  I  were  cleared  of  this  accusation  and  he 
informed  me  that  it  would  be  up  to  Michael  Brent,  although  I  had  once  again  not 
done  anything  wrong.  I  requested  training  from  Jim  Gardell  and  was  informed  that 
I  would  never  receive  additional  training.  When  I  confronted  Jim  about  no  conrunu- 
nication  between  management  and  myself  either  verbal  or  written  in  a  period  of  one 
month,  Jim  corrected  me  and  stated  that  it  had  been  more  then  eight  weeks.  I  also 
confronted  Jim  regarding  projects  being  removed  from  me  and  was  told  that  I  would 
not  be  undertaJcing  any  new  projects  as  he  did  not  trust  me.  I  was  also  advised  that 
I  would  not  be  eligible  for  any  overtime.  Feeling  frustrated  I  expressed  to  Jim  that 
I  would  be  filing  a  grievance  and  he  laughed  and  asked  me  "For  what,  lack  of  com- 
munication?". 

On  September  16,  1993,  I  informed  Dillard  Sims  of  my  ongoing  problems  with 
management.  I  requested  his  prompt  attention  to  this  matter  and  advised  him  I 
would  be  preparing  a  grievance.  This  action  prompted  the  removal  of  the  ISU  con- 
tractor from  the  building  that  I  currently  occupy  (See  exhibit  12).  A  RTC  employee 
now  assists  myself  and  a  technician  to  assist  180  users  (See  exhibit  13). 

Closing 

I  made  the  mistake  of  trusting  Barbara  Shangraw's  knowledge  of  professional  eth- 
ics and  morals  not  only  because  of  her  senior  level  position,  but  because  I  assumed 
she  was  a  competent  lawyer.  This  judgment  call  has  caused  a  great  deal  of  suffering 
to  me  and  most  importantly,  my  family.  My  ftmiily  continues  to  support  my  decision 
thus  helping  me  create  a  sound  commitment  to  the  taxpayer. 

Last  but  not  least,  I  would  like  to  enlist  your  support  in  helping  to  resolve  the 
disaster  currently  inflicted  not  only  upon  myself,  but  upon  those  who  spoke  in  front 
of  you  today.  I  thank  you  for  vour  support  and  to  thank  the  many  others  who  sup- 
port and  stand  behind  me,  and  my  family. 
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SIX   y.ONTH    RE 


XNHUXI,    PER70RMAMCE    XFFRAISXL 
(Evaluation  of   EapXoyaa   Farfomanca   for  SG-S   and  Xbova   Positions) 


JcMl  lili  irm«f 

TITIE  UO  CJLUIC 
Offica  IvitaB  h»in. 

I.C11 

oauiiiLtriowu.  unit 

miC/ITC   ln«arKCian  I«rv<cM 

NIOMfS  IT  (Staralun)                              1.    ^ 

TITU  MO  SUM 
Info.    Soorie—  Jt^liin. 

ICIJ 

OtbUIUTiaui.  UIIT 

rVIC/ITC   tn<or«tion  Swirica 

uDK  HLAuaoair  TO  or\.ora 

miOD  covFifD  IT  ni]  cvtuMTica 

rrai 

TO 

1 

incsuTf  sj>nvisai 

n. 
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11 

19 
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Tha    infor«wtiv>  on   tnit    'or*  sarvM   «•    tn«   •rrXMl    p«rfomwv«   rvBluaCien   «na   •/«   «l«n*nt    in   rtnkir^  cw^idattt    for 
potitioftS    vw^JVtd  vj-ocr    tn«  Merit   Prtvution  Plan,      latum    tn«  onginai    to    tft«  Offiet   of    Ptrionnal    Har«9«m*nt 
for   filing    in   tn«  fl*vloy««'t  Official   Panorral    Foloar.     ilio.    if    tha  aaciovaa   indieicaa   tnac   a   ceoir  mould  ba 
placad   in  hit/har  Hant   Pranoiton  fila,    tard   •  OkoUeata  eocrv  vitn    tha  original    to   tha  Offlei  of   Ptrtomai 
Managavnt.      It    U    laoortwit   that   r^rrativa  cowHanii   ba  mmom    to  clarify  aaen   aaaignad  ^t^wricti    racing.     Hark 
•  acn   aiwnont   with   tha  i\M^ur   of   tcatMant  bavo«   mat   baat  daaenba*   tna   OTDiovaa't  parformanea: 

(1}      Tna  Mciovaa't  parfonnarct   ticaadt  your   aiDactatlona    to  tvxh   an  axiant    tnat    it   aarranct   tpacial 
racognition.    (Thata   ratings   mould  M   iU>^crtta4  &y  txaaoiaa.j 

(2)  The  arctoyaa  hat  dantfucrttad  aonity  to  i  oagrt*  tnat   i«  cltarly  aoovt  tntt  txocctao  of  a  coaoatant 
gndoyaa  and  you  trt  confioant    tnac  Aa/ifta   >iU   contin^   to  parfom  at   tnit    lavai. 

(3)  Tha  «icioya«  ha*  d«<wwtritad   aoility  to   tna  «xt«nt   tftcactao  of    a  corroattnc    tmpioyaa   and  \    i  wA>ld 
raeortmand  hi*/har    for   anotnar   xau'ort   in  wiien    tna   aoitity    is    iiroortant. 

(4)  Tha   anDiovaa'9   parfor^nwa   n  acetotceia,    out   raflacti   toiw  MaaKnaasaa    tnat   can  ba  ovarco«a  mtnin  a 
panod  of    tix  aontht   to  a  yaar. 

(5)  Tha   Kioloyaa't   oarforaMKa  tk/iibita  dafinita  «aaKna«»at   thac  cannot  b*  corractad  within  a  panod  of 
BIX  iiionthi    to  a  yaar. 

(X)      Tha  awDloyaa  nad  a   imitad  ocporti#^iiy   to  ihow  ability   in   thii   raspaet. 

Aftar   tha   rating    ii   coaolatad.    dfacua*  your   tvaluation  -ith   tha  •mloyaa   «o   tnat    tha   «ralova«  knowt  how  ha/sha 
U  Jtwaiing   tha    job  parforiwrct  ttanaarda.      fiWa   tha  amployaa   tha  oooort^jMtv   to   add  ramarKt    m   tna  sooca  provtdad 
for   tnat   purooit.      Tha  diicu»»ion  can  larva   at   a  guioa    to   tna   weloyra    m  raanatic   caraar   planning. 


PCXFOBVUiCE 


\.      JOi  tMOJLEDCt 

1  a.   Has  brtadtn  and  daoth  of  kmowladga  of  ganarsl   occisational   fiald. 

2  &.    Has   txoaricnct  and  knowlaOga  n«aoed   for   soacific    job. 

(In  narraiiva,    aascriba   fitlds  of   spacial    coaoatanca   and,    aa   aCDroorUta.    contnant   on  oeval 
in  current    joo). 


tal  progress 


COWCHTS: 

j»in  cvNaistantly   J— Ji  utratii    a  ^Ty  high    lfv«i    of   occi.eatianal    OOMiaoga    in   tna  ganaral    and  soacific   asoacts  of 
hii    job.      la  nas    laversi    years   of    aacBgro«-rd   aioernnee    m   LAK   design,    installation   ana  nanagamant.      His 
Kno«i.eoge   of    LAa   aosmtstration   oractiees   nas   siaved   a   "lajor    roie    m  neieing    I SU  mett    our    service   goals.      Areas 
where    ;onn   oossesses    cioart    iXiUs    are   l**    snd  lUii    taieccawijiicatiof^.    itr^tr    configuration   and   set    i*,    LAM 
systaM  ooarating   software   and  PC   haroware   construction   ana  namtenanca. 
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2.      MODUCTI 

t        •.  ivtm  ouc  e«»i«»,  fii«ii-«Miitv  I 

2         b.  ^pooucn   itrf«  9^«ticv  of  vOtk,  or  cwitCM  pro|«ctB  «uicktr. 

2  s.   ■•«ts  4*«dlin*«. 

JQAA  It  wtrv  conseiMW*  aDout  tft*  OMi'tv  «f  <M<*t  ft«  orodUEM.     Mt  i«  tftofou<n  •ra  orteit*  m  nit  tODfOAcn  t* 
totviriQ  orooimm   w  o»v*iaotn«  toiutitns   ta  Mtctr  nanagt   infar««cion.     'raiactttno  tatcktrt  coHoitttd  an   tiM 
9ra  •ecoroinfl  to  to»ct#iettian.     jtriM  ct^  i«  l«t  «««MD»r  ourinf  «  vvry  ausv  ti«t.     «•  tflPvotstttv  «»««a  to 
eontnauto  towtroi  ^C  canrigwracton  and  inataUation.   t«rw*r  canf tfwration  ana  »ott«ar«  iiocaaancocian.     1  •• 
vary  piaatad  «)tn  tna  VMiity  and  wjancitv  af  jodn'a  motk. 


S.     OMUIICATIOB  KlUt 

t.  Oitelay*  acilt    in  o^ai  «i8ra«aiQn  9*  ioaaa.  aoapctnt  ca  tn«  littartar  and  tituation,   etarity  of 
2 «A0r>«taion.   «ffactt««  u»«  at   la 


2 0.   Can  adSrtat  frg««a  farvatlr. 

S         c.  wricat  vatl:     uriitng  ia  cImt,  corract.  «aU  orianitad,  cowiatt,  aoeroDriact  in  •»yia  v>d  lanQuaflt. 

C9«iCMTSt 

jonn  It  on  affactiv*  coaawiieacar.     n*  ltttar«  vail  and  hat  cht  aoility  co  «ast  '«n<ttcnnieal  ovoeit  faal 
eoMfo^ttoia   in  oncvMtionB  aoaut   ttcftnicai   cooiet.     Ht  not  tweeaaafuUv  cau«nt  tawrot     CS  and  lanv«^  f^cwork 
eitttaa  *itn  eana>tconeir  poattiw  caMantt  aoeuwntad  on  tha  clatt  turvav  for«a  ov  t:;jb«ntt.     Ha  rtgutariy 
Dartteipatat  in  tna  tt«af  uaa^  Cra«  «a«tinf«  iivtna  praaantationa  ana  jwiuiiatrationa.     ^itin«  tcUla  naad  as 

drraijtwiit. 


UDKIK  l£UTI«Sitrt 

a.  witnin   invdiact  orfantutian,   «ati  aLanf  witn  co-«orcart,   it  9oaa  Qfs^A  morttr,  haaet  otnart'   points  9* 
viai*. 

b.  OuttJdt  i^aadiata  of'faniution,  wina  *as0oct  and  eaoearatian  of  »a«rt.   managanant  e^fieialt  in  ocnar 
sartt  af  'OtC,    :n  acna^  a««ne>*«.   a^  sanarai  OhAnc.     (in  narratwa,   ttatt  tyea  or  natura  af  santactt). 

c.  9iaei«v«  a  «illin«n«»a  and  aeilitv  to  train  atna^t. 

Qftn  not  dovatooad  an  aKcailant  raoDort  aitn  nit  oavt  and  tiAafiort.     Mit  tantc  of  n^jwr  halaa  to  data  a  vary 
treat^ul   vorc  f<vvironi«nt  totaraeia.     jann  fouowa  di^octian  aitraMiaiv  aail.     Ooaa  MOtl  vttn  paodit  tn  e«'>*''>l« 
:a  include  '•wnagtmant,  dvoeie  fr^  outttdt  aganciaa  ana  «anaort. 


fOtC  2130/15  <»a9a  2^  <*.2-85) 
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i.    AAOXXT    AA   fVCBlXH   SOLVIK 

2  •.   C«tt   to   tht  root   of    tno  proeiiM  ond  aaiM  tou^  oroootoit,   dootioni. 

2  b.    forw^t  prooMito  conooouanctt  of    octiono  or   rtcowndotiofxa. 

2         c.  AAoirttt  situations,   dottrvinct   isiuvt.    gatn«r«  tu'Hctcnt   focts,   w«ignt  •Ittrnativt*  on)  irriv««  at 
utaful   concluaiena    in  studtaa  or   ttaff-tvpa   ••oigrwanta. 

2         4.  loco«ni2t«  aituationa  tnat  it««rviior  aftould  b>  conaultaa  on  or   tnfonnad  o'. 

C9«iCNTS: 

JoAn't  problaa  dtttrvtnation  and  analviU   tkiUa   ara  vary  strong,      locausa  of   his  bocKgroLTd  and  txoarianea  ha's 
had   tha  ocaperti^iity   to  saa   •   graat   oaai    and  aKpannant   with   tna  ootions.      On  tavaral    occanena  n*  ftaa  o'ftrad 
idaas   that   eircuMrantad  DrodicMa   snd  spaad  tiMa.      SpactfieaLly  nit  vorK    m  configurinq   to  Svstaa  >ro  fr**r%.      Ma 
hat  tha  aoHity  to  ttao  bacK  fro«  a  coneiai  proelaa.   anaiyza  tha  eonoonants,   aaign  tna  aittrnacivaa  and  acply  tna 
risnt  fix. 


6.      AOAfTAIlLIR  AM   atEATIVlTT 

2  a.   Oitolava  eraativity  and  originality   in  attaining  tiork  oejactivas. 

1  b.   idaots   raadity  to  changaa    in  progra*  dir«ction  or    in  procadurts. 

1  e.  Clvaa  on  aitra  affort  vnan  tna  joe  raguiraa. 

COWCMTS: 

ionn  has   adaotad  vary  wail    to  his  na«   job  and  working   anvirorvnant.      Ha  daow  titritas   a   fiir   tmocrt   of  eraativity 
in  sDoroacn   nis   asiignad   task.      Jonn   tt   to  bo   tsDaciallv  cenwanaad  for  hit   MiilingrMts   to   Mtx   and  ehanga  with 
tha  worK   flow.      Ma   is   txtronaly  comittad  to   tna  causa  is   vas  saan  on  j^#^a   19  wnan  nt   aaikaa     from  ckfiicia   to 
ceieia  oitn  hi«   I  month   old  oaugnttr  taarening   for   vinjaaa   tnat   had   infaciad   tna  natwort.      Savarai    hours  O.T. 
hava  baan  contnbutad  to  conoiata  critical  proiacts. 


ituiTT  Am  m 

s.    Carrin  out    sstignaantt  on  his/har  o<^;    luccaatfuUy  works    indaoanoandy. 

D.   aaactt  vitn  vroarstanding  to  ocapoatng  viawa  or  oootaclas   to  aceonvi  isnnant. 

c.   Saaa  tnat  nacaisary  things  gat  dono. 

4.    It  daoanoaoia,    in  tariH  of   praaanca  on   tha   joo  snd  affactiva  usa  of    cima. 

a.   Accepts   raspensibiUty. 

C9WCIITS: 

jonn  works  vary  wail    with  ■iniaoi    skoarvision.      M«   followa   througn   on  assignments  without   sroffcting.      Ma  knows 
^lat    to  00  ano  gats    it  dona.      n«  naa   affactivalv  ^anaiao  soma   ratnar    mtcnsa  confrontations  witn    irata  usara, 
oafuting   tna   situation  and  solving  thair  prooiams. 
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I.    onici  rrtncTM  <wr<~.'rm  m»ih4  »»»ti»< 


Thrn  grtttMt  etoMidtiM  (n 


11 

<k 

- 

tWlOTEl   levlEVl 

(iKord  vtT  cijimnti  r«u  lav*  in  tK*  te*c<  baloa,  rtftrrinf  la  n*  r«<n*r  and  Ittttr  o>  en*  <t«  you  trt 

di»cuB»in«,  or  acttcfi  •  tcoaratt  tAavt.) 


I  h>»«  rtvitMd  (Hit  cavKtM  ractnt  and  't  hu 

>«raBt<an  fUt  (cireit  on>)  'm  •  Da.     (Only  awl 

th»  nair  *utuf«  tnouc5  eTrct%  T*»). 


diievaiM  aitn  «>.     I  aould  liit  •  caey  Btacad  In  ay  writ 
itfto  nav*  or  aioect  Co  ottaeUtJi  a  «*fit  proaotion  fUa  in 


tieiurutti 


-ii 


W  ^^Vl 


I 


ntt  on  tftit  tvaiuactcn: 


SECO«0-t.EVC!.   SUPEIVIsaiT  tCVlEU 

(If  yog  trt  utt  to  MO  tisnificanc  caw ntt  batto  on  yo^r  o*rior>«l   kr««i«09t  o'  trie  anDiovM't  Mf'for«v>ei,  or 
DOt«nti«i.   yow  would  oo  so.     If  vow  tod  t^v  ^eq»cw«  cyr»^t».   '•ttum  cnt  •voiuocion  to  tnt  OTOiay*«'t   iiwaoittt 
ttjptrvttor.     ^•/»M  atll   lAon  tn«  fera  co  trt«  •q>ioy*«  racM,   and  gtv*  niai/n*r  onotnor  oaoor:v/^ttr  to  co^wnt   in 
tn«  sooct  ioo««.) 


ny  cji—nt»  on  tntt  «valuoti«n  *rt  ••  foltawt: 


-.     tj 

:    '^*t   'e*iew«c  (-It  rarwr^tt  of    Trtt   tacora 

'.t«ti    t..oarvi«r. 

EKHSTEE'S  SISa«H,«E 

;»:e 
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AKKUM.  PERFORMANCE  APPRAISAL 
(Evaluation   of    Enoloye*    Perfonnanco    for   GG-9    and   Aiova    Positions) 

RECEivEtr 


JUN  1  a  '992 

WJ.... 


««"£   0<    £»»1.0tEE 


JoAn  wa«cnc»r 


TITLE   Aao   CKOE 

a<''C«   TnlOM   *i»in.    11 


OSOIZlTICNtL    U>IT 

FDIC/ITC    Inforwtion   $«rvter 


'■EPOED   ST    <!<9n4Iur<j 


'^ ■ 


TITLE    AHO    CaAOE 
Info.    S«f-riCM   A 


ORLlMl2AnON*L    JMIT 

FOIC/irC    Inforaitian   Services 


U0»K   1EI.AT101SMP   TO  E»»l.OrE£ 

><>IQO 

C3VEIE0   9T    tnis  «v»i.u»IIO« 

OW                       i                         TO 

z 

IKXEOIITE    SUPE"VI50» 

"0. 

0«T 

Ti.        >ia.    1  o«T 

It. 

1    OTHE)    <E<0ll'n) 

11 

1« 

90 

07 

IS 

« 

TO    TM£    OTEl 


The    mrormjtion  on    tms    tofm   sc^es   as    trie   imxni    D«r fsi-iTanef   evaluation   *na   »n   •'.e»*«ent    m   rmiing   canaitfatts    for 
positions    jnnouncefl   ^jno*'"    tne  "e-'t    Proinotion   *lan.      aetu''n    tn*   o^'qinji    to    tne  Ot'tce   3f    *efSOnne,    <*«naqe'nenc    for    'tlinq 
in   t-ie   fffcioyee's   Of+'cai    Persorvnei    foiotr.      Also.    :*    :n«   «»TBiove«    inaicites    tn«t    «  coov   snouta  D<   otacM    m  ni$/her 
■en:    Promot'O"   *'i«.    send   J   3uoi>cjce  eoov   «'tn    me   originjt    to   the  Office   o*    'erso^nei    '••nageinenc.       It    tj    inwortant 
t-^at    nerrit've   rornnents   M   inaoe   to   Clarify   e«e-    •ssiqneo   ^xrwricai    ritinq.      "jrs    eacn   element    witn    tf^e   >xirotr   a# 
st»:*<T<ent    oeiow    tnat    oest    3escriocs   tne  ewoiovee's   performjnc*: 

(1)      Th»   emoiovee's   serfo'-mance   exceeds   your   eioectat'onj    to   suc.i   an   e«tent    tft«t    Tt   warrants   so*eial 

recoqnit'on.    [These   'atmqs    $nouia   0*    iUwstr»ted  5v   e»*«^»es.) 
(21      The   e«nDiovce  ^as  oe«non«i rateo   aonity   to   a  oeqrec    that    ^\   clearly   aoo«e   mac    eaoected  o^   a  eoncetent 

e^ciovee   ar»a  vou  a''e   cr'^'toent    that   "e/She   •>ii    ;snti'*ue   to  se^'orfh  at    this    ^e-^et. 
(3}      'f^e   cToiOvee   ^as    3e<Tions:.-ate4   aoi  1 1  ty    to    the   extent    eaoectto   st    a   :3)toetent    ewioyce   trc  you   -ould 

recomme'x:   hiT./fe'    'or    another    josifo'^    '-^   .ffic    t^e    aOM  i  (y    n    "Toor  rar-t . 

(4)  rne   e-^iovee's  oe'-'orrFxarce    -s   ac:eciaoie,    >*t    *e*iec:s   lone  •eatncsses    tnat    ;an  oe  overcame   .ithm  a 
D«rioa  c^    SI"   (hcnt.^s    to   a    »ear. 

(5)  The   e*Taioyee's   ser^ormance  e»nibits  ae'mite  seatnesses   that   cannot   De  corrected  -ithm  a   oeriod  of 
Sia   mentis    To   a   year. 

{!)      The   e>^(0vee  nac   a   iimitec  oooort^^ity   to   tho«  aoilitv    m   this   resD^ct. 

*f;er   tne  racmq   is  co>^ieteo.   disc.ss   fOv^r  rvaiuat'on  Mith   th«  «Melovee  so  mat   ;he  enciovet  unoMS  haw  he/she   's 
meeting   twe    joo  per'orifttnce   sta'xiaras.      C'«e   the   e^wioyee   me   oooortLnty   to   aaa   retraces    tn   the  stjace  orovioed   for   that 
DurDose.       fh»   oiscwssion   ca'i   serve    as   a    9uioe    (o    the    e»*dOy#»    »n   real'snc    :areer    jianrmq. 


>ff*OMM*a 


JOS    KIKMVEOU 

1  a.    "as   ceaam    a*^  oeo:*    o*    i^o-.eoqe  o'    je-^e'at    oc c -oa t ' >%* ,    t>eta. 

?         r.    "as   eioertence   ano  <nowteaqe  «e*oefl   'or    ioe«'''e    ;oo. 

,.->   '•.arra;-,e.    sescrttse    fteiGs   c*    soecai    cofoeteiYe   ard ,    at    aoo'' sor  ■  a  t  e .    carment    c"   3eveioor»«tal    p'^ogress    ano   "eeds    m 
r.rreni      ,cci , 


:>--Nrs; 

,3nri-A   sacsgrowna   as    a   svste*^    e'-qi'>ee''    ano   ce'T  ■  '  I  ec   la^^i-an    * '  i-irs    *<a»"ii  strat;.'    ciea^iy   auai  if'ed  htm   as    an  Office 
SrSte*^    *CT"inist--a:o'" ,      -ti    »oc«.ea?e   o'    '^et-o'i    o*»  ■  jn      :or » i  T^i-at  ■  an   a'«    "tbi  — ^e-^tat '  on  has   contriouteo   9'eatiy    to    Tie 
ttfianno*^   a'va   e^rtance'^n:    .crt    .«   -a-e   e^aqea      ■    **•   &*tt    Tea'         .an"    t    :ecrifica.    »»miS    i$    en*   of    hn    greatest    assets. 
^nn   -as   Dee"    >-c;?iS*..    3:    -fs;    .■'5    a'^    tfC"*    ;»,    c"a>'e^es    ■•   ia«    'aced     p   -un^^ing    :-»e   £50   aser   net^ort    at    me 
'tirancai    ^Derations    3*'    ct        .;*-   "as   a^-eiaoeo   ■" »    tet-^n-cat    ti  <  1  1 1    :o   a    .evei    -'■e'e   ■'e    -s    '■eaov    to    shift    us    'ac-s    '3 
Ticre   =•   a   Swce-»-S3'v    -z-.e. 


2-3:,  13    ',?ase    ■  )    c;   :'; ; 
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OFFICE  MEMORANDUM 

Resolution  Trust  Corporation 

MEMORANDUM  TO:  Sara  King.  Director  Department  of  Administrative  Services 
Denver  Office 


THROUGH: 
FROM: 

DATE: 

RE: 

CC; 


Roger  Schwierjohn,  Acting  Assistant  Director,  Asset  Operations 
Financial  Service  Center 

Ruth  Ann  Oliver,  Department  Head.  Automation/Conversion. 

Asset  Operations 
Financial  Service  Center 

November  6.  1992 

John  Waechter 

Kim  Carlson 


As  you  may  be  aware.  Asset  Operations  has  had  extensive  problems  with  the  Banyan 
network  since  our  move  to  Republic  Pla:  a.  Asset  Operations  develops  systems  that 
are  used  throughout  the  western  geographical  area.  Because  of  our  development 
activities,  our  network  needs  and  support  from  ISU  are  complex  and  critical.  John 
Waechter  is  the  most  knowledgeable  person  in  ISU  related  to  our  systems  and 
network  needs.  Since  Asset  Operations'  move  to  Republic  four  weeks  ago,  we  have 
had  diligent  support  from  the  ISU  staff  to  rectify  our  network  problems.  However 
since  the  ISU  personnel  assigned  to  Republic  do  not  have  the  knowledge  that  John 
has  of  our  systems,  we  continue  to  have  problems. 

John  Waechter  was  at  Republic  yesterday  and  was  able  to  solve  the  network 
problems  I  was  experiencing  with  my  system.  This  took  him  about  five  minutes  on 
problems  that  I  have  been  dealing  with  for  four  weeks.  John  is  highly  regarded  by 
everyone  in  Asset  Operations,  and  we  sorely  miss  his  presence  at  Republic.  ISU  is 
very  fortunate  to  have  someone  of  John's  caliber  as  a  member  of  its  staff.  I  only 
wish  that  John  could  work  with  us  on  an  ongoing  basis.  We  still  have  network 
problems  which  we  are  confident  that  John  could  solve  for  us  within  a  matter  of  days. 


RTC  NON-PUBLIC  INTOR.M.ATION 


'j~  I'-i  ii  .  dw.LC  J«'jO  •  Denver.  Cotorauo  iJZ^Z  •  j03-- ^1 -^^"O 


Jcvur^eni  lijiohn 
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S.     OtuCl  JTt€«Tii$  or«er»*r<q   toecni    ^wna^ 

iann  ca^^tinuct    :3   o«   «   «ituAOit  «isct    to   ine  CarDoraCion.      fi«   tt   •   ««rv  Mara  vorttr   and  can  o*  eot^cto  on   to  eanoictt  «ftv 
tISi    )iv«n   o   "tM.      »it   9rt«t    ttrtt  of   ntjnor    it   ttD»Ct«ily   tODrvcitttd.      «•  n«t   orovvn  niAsctf    to  M   •»   ticvuvnt    Twwo^f 
9*    aur  "et«a'-t    suooer*    :•««  *na  ft*   toocan   raaoy   to   t»c«  on  •oditionai    ti^crvitory   tvp«  •itiqnwnti.     *is   aort   ttme    it 
•A  esctiitnt   reit  modti    ^or  otner   cMoiovt**    in  tn«  Corporation. 


Tnrct  3re«tcst   caoaoUicitt   (nufB*r   tna   lotttr) 


iBtcsra  jny   cofnTentt   *ou  "•»•    '«   tne  so«ce  otto«.    r«*«fr' 
acKcn  •  tco«rate  tn*e!.: 


Of   to   tnt  nijrDor  «nd   Ittttr  of    mc   ictn  you  art  di«cusstng,    or 


:    ^ot  ^«vi««M   cnis   so'vtctca  rating  ana   't   nai   o«*n  oi«cws««d  witn  m*.      I    vouid   likt  a  coov   oiaced   'r>  »y  <Ti*rit 
Srsnotion    *Me   (rirce   on*>    *«s    •    <io.      (Oniy   fmDioy«««   wto   na««   or   aioect    70   tftaoltin   a  mert;   sromotion   filt    >n   t»c  n*ar 
_*ut,re   tnovn3^i":;e   'es). 


rr 


(c-Z-S^ 


ou  kisn.    ^ou  nav  *oa  yowr   cwnnenes  on  cms  evaluation: 


V   \  i^^  Cixri 


\ 


CI*   you  ai-e   acie    '.3   aoc  S'jniticant    co"«enti   Mt*4  on  to*jr   otrjonai    ino«ie09t  o*    T«e  emoiove^'t   per fcrtnanc*.    or 
ects^t'ii,    yOu  tncu.c  30  S3.      :*    *o>^   *oe  jnv   -i>-;atvg    ryry^Tt.    -etjrn   t?>t  tvaiuat^on   ts   :?»»   f-oioyt«'»    -(wieoiate 
s-cfw'SSf .      -e/s"*   -ii;    s'^O"   r*^*   'orm  tc    tn*  c<noie*««   ritea,    «no   ji««  nim/ft»r   »notn«r   oooortt/ii  tv   to   corwent    in   tfta 
ss4:c  iS0'*e. : 


tvif^^Xi    on   cms   tvaLac^o"    «-e   as    fOl\o>t: 


- 

^'^- 

1    -i-LE      . 

1  v_  '."-. 

/^. 

•    ^^-H..,       ji 

-  .   ;  - 

r^T^f-Ti    ;• 

•*•    i*:rnc 

f-e     s-oe-^'^:' 

-.;  £■  s  =  >.  .== 

'"■■ 

■!    =!?!  -     ■:■•;■ 
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^.   juDC£i«iT  JUS  ptcsiev  SOlvllC 

2  ».    Cats    to   tf>«   roct    0*    tn*   d^coica  vmI  maitft   soi^<  prooo««(*.    3«cisioni. 

2  8.    ^cesee*   arooMie   ra^'ieoi-e-KM  o*    •ct«o«»  or   "ecammenoatioos. 


2  :.    */i*ivJH   $it-*tiort«.    a«te'^t««s    iisuci.    gachtrs   sufficient    facts,    ■•tqn*   »iterni(ivt»   trc   •rrivt*   at   useful 

:Qnciusion»    in   studies   zr   sta'*-rvo«   ass'grjnents. 


Jonn  eaft'Ditt   v«rv   st'Of^q   s^eolr"  settrminjt ion   «nd   rtso(ution   SKtllt.      Nit    in-acotn    knowieoq*   of    tnt    internal    cocracton 
3*    rettpori    servers.    ^Cs   ano  oocrac"*?   svste<fa   en«oit  'tim   to   confront    tn«  most    aifficutt    orooiem   «itn   contiaence.      .onn 
IS    :norouqn    m    :ne   anaivsis    :'    arootr'm   »rc    is    3000   at    seitctmg    cnc   a*st    alternative    tor    a   toiunsn.      ;onn   atmost    aioavs 
lets   ftts    swoerviior    «ro-   -"en   t«»re   irt    issues    tr>at    tney   n«eo    to  oe   aoare   of.       '''ere   fas   not   oe«n  a    technical    srootem 
tn«t    jonn  nas    f^ot    D«e"    «o.e    to    res3i»e. 


t.  OAPTASILITT    AM)    CXEATtVITT 

2  a-    O'SOiavs   creativity   arxj   a'lS'nality    m   attaining   .on    oojectwes. 

2  t.    «caots    reafliiy   to   changes    '«  cragram  airection  ar    m   proceoures. 

1  c.    -"vfs    an   eitra    trtz'".    •'"?-    :■?    too   '••cuires. 


•  c""  ^as   ae'^nstratec    tri«o**;  ic*-     *   aDoiy^q   s»ste«^   soi^jfon*    to   '•*tol*e   technical    :iaiienqes.      tis   *nowieoqe   of 
c--ico''«'':s.    :**«•■    'j-cr-fs,    s-vj   1    ^f-tiv   o'    sr'soucts   an   :ne   carter    nas   see"   a   ^i^^az.e   asf.    '.z   ay    '.tun.      .onn  13$ 
seen   .er#   ea^e*-    :3   -c*t    .eg   i^ow's    an<j   3^,1    *er:^    sseciai    e'^ort    ta-arg  meeting    :ne   joais    o*    I  Su .      "'s   lantr-oution    :3  £0P 
:v3i   -q    s^oocrr    soec**'Cai.y     n   :*e   sr-a   3»    rf ,  eco^ro^icat  lonj    is    ji-eat-y   aoorecacea.      "'S    rec^nica;    e«oert'se  las   a^so 
oe*n  vfv  fteio^ui    »".-*   a   ^ae:-a.    :-3iec:    'or    :ie  Ge<**rai    »ccD«j^tinq  Office. 


tESPOiStaiLlTT    A«    !iOEPE«)eaa 
3  J.     Cd'-'-es    Z\^:    asi'9-r*'<ts    ;-^    "  n/"er    ;t.**;     SwCcest'uUy    -or<t    inaeoenoent  ly , 

5  :      s-ar-s    .>ti    -nce'srano  -;    ;3    :doos>'^9   ••*•»   or    oentaeies    to   accafci  1  sni^en; . 

2  :      Sees    fac    necessar*    :*:r;s   jet    3on». 

2  :.    Is    sere-xaao-e.      n    :e'-^   :»    3re»e->ct   sn    (■»•    lOO   aria   f»*»«ii»e   use   0'    tune. 

'  -     icrects    "esDansisi 1 1 ly , 

.cn  can  ae  s«Dect(-:  ::  csrcie**  "'s  assiqnnw*"s  ■':*»  •'"•^i  s***''*' •  lort.  *e  «*or«s  -eil  maeoenoently  as  -ell  as  'f^  a 
'.ii''  e-vircnne-:  .;^«-s  "ea:*  ;-s  ::  oooos  ■ -«|  •  ■  ew»  "^^o*  'i^y  g^<— i"t  ,  aossisiy  z*  rating  a  "egot  1  ar  :nq  s>  ■  l  ^  s  c.ass. 
-e      5    »e*-v    rere'vaac;*    anc    -fsc;-*    :.?.       .o'"*    «"0't»    to   lucoor;    fe   canwe-S'on    :c    t-e    "><    sys:?^   ^ave   seen   an 

aOT''    cat    **sccr^  ■  i  -  .  ■  :  V    "a"    **   "ss    sat'S''M   wifout    ne-e^^ng    «r^    aoait'Dnai    3''»c:'cn    •-am  iis    s;*oervis3P. 
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2.      ^t<SUCTS 

2  I.    r^rnt  «*t  ca«Ditt».   iigA-ouai itv  o^o^jcth. 

I  a.    ff'-OOUCfft    Ifgt    QU«ACitV    of    wore.     9r    eQH«lt(M    O^OlVCCa    OUiCKlV. 

J  C.    •■••{&    OtMlintt. 

jonn's  «ort   it  cv«>»t«ntiv  m***  »"  aw4iity.     "U  tec^mcil   knowltog*  «(^*oiv«  «>•  t9  ivo.d  cottlv  errori  reiutting  in 
tviCtM  ogt«9ts  trc  inccr<-^joc lont  C9  '^vtMon  sflrv>e««.     Jotn  ft»  don*  •  ti^tr   joo  o'  k»«ein«  p«ct  «itn  :nt   mttntciv  ne*«y 
voiuiw  of    crv««»cciont   «/«  ceouvttt  rtf  nt%   C9  rvtoend  to.      his  wort    in  eoii««r*r9   cnt   <IS   •re  >C  laitt  connvctton  «•« 
eactotionai.     »'-oi«cc  Artt  c»«.  9«Miin««  nawf  contitttATlv  o*«n  MC.     Jonn't  Mrit   •tc««oc  ac  •  praitet   it  9tn«r«itv  « 

fir^«l    QroouCC. 


ICATIOi   UII.LS 
2  <.   3iioi«vt  tciil    <n  srti   cacfvttior  of    itfett.   MAOCmQ  to  tnt  Utcentr  md  siCu«cion,  cttncv  of  tioretnon, 

^  •T*»Cti*«   >-!•   of    l.»«9w*9t. 

2  9.    C«n    MaffSI    ^rowoi    *arm«ur. 

3  :.   •^■ttt  w«it:     n^'r'nq   it  citt^.   eorrtcT,   w^u  orgtAi  ttd,   car«t<ct.   aoeroertACt   m  tcy^t  t^c  'v*n9u«9t.     (In 

43nn  cc"«ntCP«-M   «ftectw«   iaffKiOieit  i  on   iciltt    >"  trov^   tvtttnqt.    «««!t«9S.    ©rtinttorwinq   tnd  oUnniftq   tcttiont. 
S;ua*At   fvoc*   '9^  ts-ns   iraie<ce  tf'tcti«t  ttsemnq  tnUt   •»  tn«   Intro  ;9  OQS  una  i»rwn  cc   «•*«.     jonn  tnouio  giv* 
*t*.e«tio«  :9  ttre^qt.«e"i'^9  ^>i  •'■iti«9  Mtllt.   ©•'■«#o«  &<f  ttctng  tn«  •rttmq  si«%»  offe''«d  5y  Cjr«e'  Oevetopwent.     .onn 
f*!   isr>9   *n  *mct»**^t    j90  3*    er*«=t'»«iv  cami^icK 'nq   tnt   ivttffw  n#«fli   o*    :p«»  ftnirtcm    Cotritioni   staff,      •cfi'*'! 
csntricut  lont    m    :-c    forn  of    f*M&«Ck    on  d«o«rtn«At   aoncitl    f<  ococvou/tt  n«i   M*n   grcativ   aoorecr«t«c. 


2  «.    .itft'«     (im«oi*tf   ofSirt' lat  ion,    9«ta   aian^  -ii**  <••«•''«•'■%.    »•   90*^  9''*«8  -orK**,    -^Mat   otnerf    potrtt   of   vn*. 

2  a.  Outticc   -nr«o<«:c  or^a^t  tac  »^.   •<na  'ttoKt   and  cooo»<«tion  of   Dctrs.   inanafcw^t   afficats   m  otf«r  oa^ti  sf 

^dlC.     n  ocntr  sQcnetet.    a^   gc'vrai   auD(*<.     (In  «<«rrativ«.    ttatt  tvo*  or-  naturt  or  contaetsi. 

:.   3<toia«s  a  «w.ii-*4neti  and  tomtf  t«  t^ai'*  at^^t. 

.snn  -at  ettaoi'tn^o  9ood  -orti^q  r^itttont/xD  •■»•  ei'»»»ii.    •^^do*-!.   and  f^it  eetri.     ^a   tt  ft'^n-.v  rttovcctd  's'  ''U 

:ec'^'*'cak    toe'tse  J'x:  se'^t'Vvtr  rova^n  c^taMv   t#»*"ca.     Vr<i*'ai   oot'tive  canwwnts  na-rt  oaa"  m»dt  ov  c.ientt  m 
sso^ec*  at  iQ"   ^'    .3""'t   att'StaTe        .onn  a««  o»«m  wkm/^    to   fa"**   ia»t«'' ■t«oe"'e'*e*c  oe^ionnei      n  *c   and  nttwofi 
::'^ce£:«.      .s^'*  -a*  ie*-  «•;*::    s'-a-    at     •"•Pd  «(«.»  '••*oor>di'^  la  ^a*  n#tct.      ,onn  9ctt  aionq  •>;«  ail   of  :^t  oaooit  ■^a 
•9'-«$   •   t«   a^o  •!*   Du'.t    an     *c'?st<«e  'N«r*o'i    a*    tun^'cai    'r*ak^e«. 


=::;  :-i:.'j  I'j^e  :: 
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To: 

C=: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  Waechter9INF0eRTC0EN 

Barbara  Shanqraw§Leqal-Corp9RTCDEN 
Friday,  March  12,  1993  15:56:10  MST 
Y 


EXHIBIT 


I  have  been  requested  by  D.C.  to  get  into  Bruce  Pederson's  word  perfect.   Please 
copy  into  a  directory  for  me  what  Bruce  has  in  his  word  perfect. 


To: 
Cc: 
Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


ISU 


Michael  BrenteiNFOeRTCDENCO 

Access  to  personal  files 

Wednesday,  April   7,  1993   9:35:23  MOT 

N 


EXHIBIT 


si^ 


PROCEDURES  FOR  FILE  ACCESS 

You  may  on  occasion,  receive  requests  from  an  RTC  employee  or  Department  head 
for  access  to  another  enoloyee's  personal  files  or  subdirectory.  DO  NOT  GRANT 
OR  ALLOW  ANY  LEVEL  OF  ACCESS  TO  THE  REQUESTOR  AND  DO  NOT  VEIW  ANY  FILES 
YOURSELF. 

Inform  the  requestor  to: 

Provide  a  written  request  to  Sara  King  or  Dillard  Sims.  In  the  event  that  Sara 
and  Dillard  are  both  unavailable,  have  the  requestor  direct  the  written  reques; 
to  Kim  Carlson. 


Thank  you 
Michael 


To: 

Cc: 

Bcc: 

From: 

SubTect : 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  Waec.-.teraiSFO?RTCDE;J 

Barbara  .'JapieraoiG9RTCDEN 

Thursday,  April   8,  1993  13:02:06  MD" 

Y 


EXHIBIT 


Sor.ething's    been   done. 


li    things   don't    improve   or   get   •- 


t   worse,     let   ™e   know. 


209 


To: 

Cc: 

Bcc: 

From: 

Subject: 

Dace: 

Attach: 

Certify: 

Forvarded  by: 


John  WaechterSIKFOeRTCDEN 


Jaaes  GardelieiNFOSRTCDENCO 

Denver  Post 

Friday,  April  30,  1993  10:47:23  MOT 

N 


EXHIBIT 


Jonn, 

Old  you  hear  about  the  article  in  the  Denver  Post  yesterday?  Its  about  Legal 
and  illegal  access  to  conpucers.  I  don't  have  a  copy  of  the  article  but  I'a 
sure  they  won't  be  real  hard  to  find. 

You  nay  want  to  assune  a  low  profile  for  the  nean  tiae.  If  anyone  calls  and 
ask  you  questions  refer  them  to  Marte  Swanson  556-5513. 

Tried  to  get  you  but  the  class  was  already  out.  At  least  the  door  was  close 
and  locked  when  Charlie  tried  to  checic. 


Later 
Jinoo 


210 


To: 


Cc: 
Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forvarded 


,a*flRTCDE.NCO,  John  Waechter@IMFOeRTCDEN 
Plaza  MessenqereiHFO-12  2  5  9RTCDEN 
REPUBLIC  .MESSENGER§INFO-RE?eRTCDE.W 


Denver  Messenger?XNETeRTC0ENCO 

File  Cleanup 

Wednesday,  May   5,  1993  16:23:48  MOT 

N 


by: 


From: 


Michael  BrenteiNFOeRTCDENCO 


TO:  All  Denver  Office  Network  Users 

ISU  requests  all  users  to  review  their  personal  and  group  directories  and 
delete  all  unused  or  unwanted  files.  The  networks  are  begining  to  experience 
sluggish  performance  due  to  the  large  number  of  files  being  retained  on  each 
server . 

Please  take  a  few  :7iinutes  and  delete  the  unused  or  unwanted  files  in  your 
personal  subdirectories  and  any  E-Mails  you  have  kept  (especially  those  with 
atcachnents) .  You  can  print  a  copy  of  the  E-mail  before  deleting.  When  deleting 
files  a  good  rule  of  t.hunb  is:  if  you  haven't  used  it  in  3  monC-.s  delete  it: 
For  files  you  infrequently  access  but  would  like  to  keeo  readily  availacle, 
you  can  copy  or  create  backups  onto  diskettes.  To  reduce  the  tine  it  takes 
and  space  needed  to  create  these  backups,  there  are  data  compression  prograns 
availaole  that  shrink  files  as  r.uch  as  90%.  Please  contact  tne  Helo  Desk 
(X6873)  for  assistance. 

As  a  reainder  to  all  users,  every  file  on  every  server  is  backed  up  daily  and 
monthly.  These  backups  are  stored  off-site  as  part  of  our  Diaster  Recovery 
Plan.  The  daily  backup  tapes  are  rotated  every' two  weeks.  Friday  and  aonth  end 
backup  tapes  are  retained  mdef inately .  Additionally,  all  information  used  or 
created  as  part  of  doing  Corporation  business  is  the  property  of  the 
Corporation.  Federal  agencies  are  required  to  retain  "permanent  cooies  of  all 
E-rrail  correspondence.  Please  note,  RTC  retains  cooies  of  all  files  and  E-Mail 
correspondence  even  if  a  user  has  deleted  the  E-mail. 


Your  prompt  attention  is  appreciated,  thank  you. 
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To: 

Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


ISU 


Janes  Gardell§INFO#RTCDENCO 

Staffing 

Monday,  May  17,  1993  11:50:27  MOT 


EXHIBIT 


A 


2 


I  have  staffing  moves  and  additions  to  announce. 

New  from  Anstec  is  Brad  Crady.  Brad  will  be  perfoming  network  adnin  duties 
at  Park  Central.   Brad  comes  to  us  fresh  out  of  the  Marines. 
Welcome  to  RTC  BRAD:  '.III'. 

This  week  Gloria  Jimenez  will  be  moving  up  to  Republic  and  John  Waechter 
will  move  over  to  Park  Central. 

More  about  ARCO  later. 

Thanks , 

Jimbo 


To: 
Cc: 


Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  MaechteraiNFO?RTCDE.V 
Sara  King§A(iainistration3RTCDENC0 
«ar<  Swanson#ExecutiveiaRTCOENCO 
James  GardelieiNFOgRTCDENCO 

Michael  BrenteiNFOeRTCDENCO 

re:  Legal  investigation 

Tuesday,  June  15,  1993  10:19:48  MDT 


John, 

apprLinatety  iTooofto^conduc^  ^n'^n^^^^  "'''  "^   ^rrivxng  .n  Denver 
schedule  to  a^low  f or%°n=°;;?^^LrtiSe";e'^!Sd"'^o^^  l^.   lltllts:''''  '°^' 

artPi?lL;^^;j!r^Sm^^r.n-n?!7^^!!7iir^Il^e^"f^:?^=^'^'  ^^"  ^-  --- 

m  the  PIN  nuEoer  3794074.  "^  *  ^f-«-  entering  this  number  ente: 

.••lichael 
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To: 
Cc: 

Bcc: 

From: 

Subject: 

Dace: 

Attach: 

Certify: 

Forwarded  by: 


Pam  JohnsoneLegal-Corp@RTCDEN 
Gloria  JimenezeiNFOeRTCDENCO 
Roger  M.  NicolaieiNFO-1225eRTCDEN 

James  GardelieiNFOeRTCDENCO 

SUPPORT 

Wednesday,  July   7,  1993  13:53:58  MDT 

N 


EXHIBIT 
lO 


Pam, 

I  apologize  for  the  service  getting  the  way  it  is.  Indeed  I  was 
already  discussing  with  Gloria  and  Roger  the  need  to  better  support 
Legal  before  Legal  brings  it  to  ray  attention.  You  beat  me  to  it, 
but  not  by  much. 

Starting  this  week  I  will  be  dedicating  the  services  of  Gloria  to 
your  site  for  k   day,  every  day.  In  addition  to  this  I  am  getting 
Gloria  a  portable  pager  so  we  are  able  to  stay  in  touch.  Roger  is 
still  part  of  the  solution  for  you.  He  will  be  on  call  from  Gloria 
to  assist  her  during  crunch  times  when  needed  and  also  back  her  up 
when  she  is  not  here. 

I  have  also  asked  Gloria  to  rework  the  RLIS  printer  configuration 
that  is  giving  you  fits.  It  appears  to  be  a  communication  problem 
between  t.he  printer  and  the  server  room.  Gloria  will  be  swapping 
out  equipment  to  hopefully  resolve  this  problem. 

My  goal  is  to  give  you  quick  complete  service.  Gloria  is  great  at 
network  and  user  support  and  I  think  you'll  be  quite  satisfied  wit.*^ 
her  assistance. 

Let  me  know  if  this  is  OK. 
Thank  you, 
Jim  G. 
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To:  Net  Team 

Cc:  MB.iJL 

Bcc: 

From:  James  Garde 1 IS INFOeRTCDENCO 

Subject:  Weekend  Coverage 

Date:  Tuesday,  August  17,  1993  14:07:54  MDT 

Attach: 

Certify:  N 

Forwarded  by:   John  Waechterl#INFO-1225eRTCDEN 


WEEKEND  STANDBY  COVERAGE 
REPUBLIC  PLAZA 

The  people  at  the  FSC  are  now  working  extended  hours  on  various 
projects  with  a  tight  time  line.  In  an  effort  to  have  the  network 
UD  and  available  during  these  extended  hours  ISU  has  committed  to 
having  WEEKEND  STANDBY  COVERAGE.  This  coverage  is  limited  to  na;)or 
network  problems.  It  does  NOT  cover  printer  toner,  software  support 
or  bad  monitor.  ONLY  major  network  interruptions  will  be  supported. 

There  is  NO  coverage  on  Holidays. 

This  coverage  is  for  all  weekends  only  thru  November. 

As  stated  this  will  be  STANDBY  COVERAGE.  The  person  doing  coverage 
for  the  weekend  will  be  available  via  beeper  (loaner  if  necessary). 
The  support  hours  are  from  SAM  to  5PM.  Saturday  and  Sunday.  Once 
notified  the  person  will  Carbon  Copy  into  the  network  to  see  if  the 
problem  can  be  resolved  remotely.  If  no*.,  the  next  seep  is  a  visit 
to  the  office  to  attempt  to  overcome  th.  problem  (access  key 
provided  if  necessary) .  If  the  problem  cannot  be  resolved  after 
trying  all  possible  solutions  an  attempt  will  be  made  to  contact 
Jim  Garden"  or  Jon  Bothwell  for  further  instructions. 

ACCESS  via  the  ADMINLIST  will  be  granted  to  those  on  standby 
coverage. 

This  email  is  addressed  to  the  following.  These  people  will 
volunteer  for  a  weekend  starting  THIS  weekend  8/21,22.  First  come. 
First  serve.  All  responses  via  email. 

John  Appleby 

Brad  Crady 

Steve  Duplessis 

Gloria  Jimenez 

Bob  Kaes 

Roger  Nicolai 

Eddie  O'Callaghan 

New  OSA 

Yolanda  Denton  (upon  returning) 

Jon  is  making  sure  that  all  necessary  reference  material  and 
equipr.ent  to  initiate  repairs  will  be  available.  This  includes  a 
toolkit. 

This  coverage  is  well  beyond  the  normal  support  we  offer  our  users. 
It  is  ISUs  intention  to  support  t.^ese  extended  hours  pri.T.arily 
because  of  the  nature  of  t.'^.e  projects  the  FSC  staff  has  committed 
ther.selvss  tz . 


Please  respond  AS.-.P  so  I  can  begin  to  put  the  schedule  together. 
Thanks  for  vour  continued  sucoort. 


EXHIBIT 
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To: 

Cc: 

Bcc: 

From: 

Subject: 

Dace: 

Attach: 

Certify: 

Forwarded  by: 


ISU 


James  GardellglNFoeRTCDENCO 

STAFF  CHANGES 

Wednesday,  September  15,  1993  15:42:36  MDT 

N 

James  GardelieiNFOeRTCDENCO 


EXHIBIT 

\2^ 


Comments  by: 
Forwarded  to: 
Comments: 


James  GardelieiNF09RTCDENC0 
John  Waechter§INFO-l225eRTCDEN 


John, 

The  ISU  list  had  your  old  address.  It  now  has  your  INFO-1225 
streettalk  address. 
Jinoo 


[Original  Message] 


Today  I  have  announced  that  starting  tomorrow  the  following  staff  will  be 
reassigned. 

Gloria  is  moving  to  the  ARCO  site  permanently.  Gloria  has  been  taking  care 
of  the  Legal  staff  and  now  will  take  up  residence  there. 

Roger  is  rnoving  to  Park  Central.  I  have  been  running  the  day  to  day  here 
along  with  coordinating  the  gloual  operation  of  the  other  sites.  Roger  will 
now  take  over  the  day  to  day  here  lettincj  ne  devote  full  time  to  managing  the 
global  concerns  of  the  Denver  sita.  I  tnmk  this  will  help  all  of  the  Network 
Team. 

Harry  is  moving  to  1225.  With  the  lease  at  1225  up  in  July  '94  Harry  has  a 
big  job  ahead  of  him  in  coordinating  the  move  of  this  network.  To  where  is 
unknown  at  this  time. 

Thanks, 
Jimbo 


To: 


Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  WaechtereiNFO-12259RTCDEN 

Harry  Mason^INFOgRTCDE.vco 

Lila  Renteria  Willard@INFO-1225eRTCDEN 


James  Gardell?INFOeRTCDENCO 

Reporting 

Friday,  September  17,  1993  12:26:54  MDT 

N 


John,  Harry,  Lila, 

The  daily  operation  of  the  1225  site  is  a  team  effort  between  the  t.hree  of 
you.  You  all  have  de.T.onstrated  a  high  degree  of  tec.Tnical  capaoilities  m 
solving  the  day  to  day  proolems  and  assisting  the  users.  Normal  management 
of  the  site  is  a  shared  responsabi lity  between  yourselves.  When  situations 
arise  where  you  need  the  attention  of  upper  management  please  call  on  me  for 
cuidenace  and  answers.  I  will  be  glad  to  work  with  you  on  any  of  those  issue. 
Thanks, 
Jir.bo 
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STATEMENT  OF  ROBERT  M.  TOBIAS 
National  President,  National  Treasury  Employees  Union 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  holding  this  impor- 
tant hearing  on  Whistleblowers  at  the  Resolution  Trust  Corporation.  As  the  exclu- 
sive representative  of  Federal  Deposit  Insurance  Corporation  employees  nationwide, 
I  am  well  aware  of  the  problems  facing  banking  employees  at  both  the  FDIC  and 
RTC.  I  am  pleased  to  submit  this  written  statement  for  the  record. 

First,  let  me  begin  by  commending  this  Committee  for  the  important  changes  that 
it  has  made  to  the  whistleblower  provisions  of  the  Federal  Deposit  Insurance  Cor- 
poration Improvement  Act  in  the  RTC  Funding  Bill.  As  a  result  of  these  proposed 
changes,  FDIC  and  RTC  employees  will  now  be  protected  when  they  report  in- 
stances of  gross  mismanagement,  waste  of  funds,  abuse  of  authority,  or  substantial 
and  specific  dangers  to  public  health  or  safety.  In  addition,  the  proposed  changes 
to  the  whistleblower  provisions  provide  for  a  more  equitable  burden  of  proof  for  em- 
ployees. These  are  indeed  important  changes  which  should  encourage  employees  of 
the  Corporation  to  come  forward  and  report  waste,  fraud  and  abuse. 

I  believe  that  two  other  legislative  changes  to  the  whistleblower  provisions  of  the 
Federal  Deposit  Insurance  Corporation  Improvement  Act  would  enhance  this  legis- 
lation. The  first  change  pertains  to  when  a  banking  employee  will  receive  coverage 
under  the  whistleblower  provisions.  Currently  an  employee  receives  coverage  when 
they  have  made  a  disclosure  to  any  Federal  banking  agency  or  to  the  Attorney  Gen- 
eral. We  believe  that  this  is  too  narrow.  The  Whistleblower  Statute,  which  generally 
covers  all  employees  of  government  agencies,  excluding  employees  from  government 
corporations,  protects  employees'  disclosures  to  any  source.  Under  current  law, 
banking  employees  will  not  receive  whistleblower  protection  if  they  disclose  informa- 
tion to  the  media  or  even  to  Congress.  It  makes  sense  to  provide  the  same  protec- 
tions to  banking  employees  as  afforded  to  other  government  personnel. 

The  other  change  which  we  believe  would  encourage  more  banking  employees  to 
come  forward  on  allegations  of  waste,  fraud  and  abuse  pertains  to  attorneys  fees. 
Currently,  a  banking  employee  who  prevails  on  a  whistleblower  allegation  is  not  en- 
titled to  attorney  fees.  Many  employees  simply  cannot  afford  to  bring  forth  these 
allegations.  Moreover,  other  Federal  employees  who  prevail  on  whistleblower  allega- 
tions Eire  entitled  to  attorney  fees.  In  this  current  climate  of  escalating  legal  costs, 
it  is  important  to  provide  a  mechanism  for  banking  employees  to  be  reimbursed  for 
meritorious  legal  claims. 

FDIC  employees  consistently  inform  us  of  their  vulnerability  concerning  whistle- 
blower  allegations.  In  a  survey  prepared  by  NTEU  the  overwhelming  majority  of 
Liquidation  Grade  (LG)  employees  (72  percent)  responded  that  they  would  hesitate 
to  report  incidents  of  waste,  fraud  or  abuse  for  fear  of  non-renewal  of  their  one  year 
appomtment.  A  significant  portion  (42  percent)  of  LGs  are  aware  of  incidents  that 
they  believe  might  be  waste,  fraud  or  abuse  in  the  liquidation  of  closed  banks.  We 
need  to  provide  greater  security  for  employees  at  the  FDIC  to  ensure  they  feel  pro- 
tected enough  to  oring  whistleblower  claims. 

We  recognize  the  changing  times  in  the  banking  community.  FDIC  has  plans  for 
a  major  consolidation  and  is  downsizing  its  staff.  The  RTC  will  soon  begin  the  "put 
back  process.  During  these  periods  of  readjustments  we  believe  it  is  essential  that 
the  "new  FDIC"  be  composed  of  employees  who  feel  secure  in  their  positions.  That 
security  comes  from  a  permanent  workforce  that  is  not  constantly  concerned  with 
losing  its  job.  OPM  recently  revoked  the  Schedule  A  Hiring  Authority  for  liquidation 
grade  employees  at  the  FDIC.  These  temporary  employees  were  charged  with  liq- 
uidating miled  banks.  NTEU  consistently  contended  that  the  FDIC  was  abusing  its 
hiring  authority. 

It  is  unclear  what  will  now  happen  to  these  temporary  employees.  However,  we 
would  strongly  urge  that  these  temporaiy  employees  positions  oe  replaced  with  per- 
manent positions.  A  temporary  workforce  is  simply  not  conducive  to  creating  an  en- 
vironment were  employees  feel  comfortable  enough  to  bring  forth  concerns  abuses 
of  the  public  trust  in  the  workplace. 

We  look  forward  to  working  with  this  Committee  and  the  FDIC  on  these  impor- 
tant issues  and  changes  at  the  FDIC. 
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DONALD  W  WCGlC.  J«    MiCmiCAN   CHAIRMAN 

^•UL   S    SftHlANfS     MANVLANO  ALF0N5(   U    0  AMATQ    «fW  V0« 

CM»«iSTC?»-(«  J   0000   CONMtCTiCUT  ^Hit  GAamm.  TCXaS 

JIM  SASStA   TCNNCSSEC  CMmSIO^MfH  S   »O*t0   MtSSOUW 

RlCMABO  C     SMllSY    ALABAMA  CONNIt   MACK     HORlOA 

JOHN  *    •.(RBV     MASSACHUSETTS  L>UCH  fAJHCLGTH    NORTH  CAR0*.INA 

R-ChaRO  H   eRVAN   NEVADA  ROBERT  »   BENNETT   UTAH 

BAFBARA  BOXER.  CALIFORNIA  Wll  LIAM  V    ROTM    JR     DCLAWARt 

b.s  ^j.G-^THORSe  CAMPBELL   COLORADO  MTt  v   OOMCNiCI   NCW  mCXiCO 
CAROL  MOStLCY  6RAUN    ILLINOIS 
RaFTT  MuARAT    WASHINGTON 


lanited  States  Senate 

COMMITTEE  ON  BANKING.  HOUSING.  AND 
URBAN  AFFAIRS 


now/uw  «.  uCMai.  Mrutuoui  (TA>F  ouucTo*  WASMINOION.  DC  20510-0075 


September  29,  1993 


The  Honorable  Janet  Reno 
Attorney  General 
U.S.  Department  of  Justice 
Washington,  DC  20530 

Dear  Ms.  Reno: 

Last  Thursday,  the  Senate  Committee  on  Banking,  Housing  and 
Urban  Affairs  conducted  a  hearing  on  the  operations  of  the  Resolution  Trust 
Corporation  focusing  on  allegations  of  waste,  fraud  and  mismanagement 
raised  by  current  and  former  employees.   Senator  Metzenbaum  who  is  not  a 
member  of  the  Committee  but  has  been  very  active  in  the  oversight  of  the 
operations  of  the  RTC  also  attended  the  hearing.   Additionally, 
Congresswoman  Schroeder  presented  testimony  at  the  hearing. 

The  Committee  heard  stunning  testimony  from  13  witnesses  from 
across  the  United  States,  including  Denver,  Colorado;  Atlanta,  Georgia; 
Dallas,  Texas;  Newport  Beach  and  Costa  Mesa,  California;  and  Chicago, 
Illinois.   These  witnesses,  who  testified  under  oath,  detailed  instances  of 
contractors  overcharging  the  RTC  or  otherwise  performing  substandard 
work  with  incompetent  personnel;  dupUcate  or  triplicate  pajonents  to 
contractors  by  the  RTC;  misrepresentation  of  sales  performance  by  the  RTC 
to  Congress;  RTC  employees  being  reimbursed  for  personal  travel  expenses; 
lack  of  diligence  in  the  use  of  administrative  subpoenas  to  investigate 
potential  professional  liability  claims,  especially  those  involving  failed  Texas 
institutions,  likely  resulting  in  claims  not  being  discovered  and  filed; 
questionable  conduct  by  the  RTC's  Inspector  General  and  sexual 
discrimination  by  RTC  managers.  Additionally,  several  of  the  witnesses 
testified  to  the  retribution  taken  against  them  by  RTC  management  for 
their  efforts  to  expose  wrongdoing  at  the  RTC. 

A  number  of  the  allegations  made  by  the  RTC  whistleblowers  raise 
the  question  as  to  whether  actionable  violations  of  law  under  your 
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jurisdiction  may  have  taken  place  at  the  RTC  and  the  RTC  Inspector 
General's  office.  These  allegations  include,  but  are  not  limited  to, 
contracting  fraud,  illegal  steering  of  contracts  by  government  personnel  for 
personal  gain,  concealment  and  destruction  of  evidence  of  improper  or  illegal 
activity,  retaliation  against  whistleblowers,  and  knowing  provision  of  false 
information  to  federal  investigators  and  the  Congress. 

For  your  convenience,  we  are  enclosing  a  copy  of  the  transcript  of  the 
hearing,  a  copy  of  the  written  testimony  submitted  by  the  witnesses,  as  well 
as  a  copy  of  the  videotape  of  the  hearing  for  your  review.  Additionally,  we 
are  providing  a  copy  of  the  witness  list  and  the  telephone  numbers  of  the 
witnesses. 

Given  the  serious  nature  of  the  allegations  made  under  oath  and  the 
apparent  possibility  of  substantial  recoveries  for  the  government,  we  request 
that  the  Department  of  Justice  thoroughly  review  these  materials  in  light  of 
applicable  statutes.  We  request  that  the  Department  place  particular 
emphasis  on  matters  handled  by  the  fraud  and  public  integrity  sections  of 
the  criminal  division.  We  also  believe  it  is  important  for  the  Department  to 
determine  whether  the  potential  for  civil  recoveries  by  the  government  may 
be  possible  against  RTC  contractors  who  may  have  defrauded  the 
government,  or  provided  substandard  work.   In  addition,  we  request  that 
after  you  have  completed  this  review,  that  you  inform  the  Committee  of  any 
action  you  deem  appropriate  in  light  of  the  facts  provided  to  you  and  the 
applicable  statutes. 

We  appreciate  your  attention  to  this  matter,  and  look  forward  to  your 
review  of  the  testimony  and  related  materials.  We  stand  ready  to  meet  with 
you  or  otherwise  assist  you  in  this  matter. 

Sincerely, 

J/ 

/Si! 

John  F.  Kerry  {y^  Howard  M.  Metzenbaum 

'  Member        '  Chairman 

Senate  Committee  on  Senate  Subcommittee  on 

Banking,  Housing  and  Antitrust,  Monopolies 

Urban  Affairs  and  Business  Rights 


//Z         /yUU=^ 


Donald  W.  Riegle,  JL 
Chairman  ^ 

Senate  Cotnmjtte^  on 
Banking,  Housing  and 
Urban  Aifairs 


Enclosures 
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BiN  NIOHTHO^ISE  CAUraC.L  COcOtAOO  P(Tc  V    OUMENlCl.  NCW  WCXICQ 

c-«OLMosK(YoaALN  u^No.s  COMMITTEE  ON  BANKING.  HOUSING.  AND 

fATTV  MUAHAt.  WASHINGTON 


United  States  Senate 


URBAN  AFFAIRS 
STCviN  •  MA««is  sTM<  omicTo"  ••■o  CMiF  couNtu  WASHINGTON    DC  20510-6075 

hOWMK)  a.  MfcNfU.  MinJtLtCAM  STA/f  OtMCTQA 


September  29,  1993 

Mr.  Stanley  G.  Tate 

Tate  Enterprises 

1175  N.E.  125  Street 

Suite  102 

North  Miami,  Florida  33161 

Dear  Mr.  Tate: 

Last  Thursday,  the  Senate  Committee  on  Banking,  Housing  and 
Urban  Affairs  conducted  a  hearing  on  the  operations  of  the  Resolution  Trust 
Corporation  focusing  on  allegations  of  waste,  fraud  and  mismanagement 
raised  by  current  and  former  employees.   Senator  Metzenbaum  who  is  not  a 
member  of  the  Committee  but  has  been  very  active  in  the  oversight  of  the 
operations  of  the  RTC  also  attended  the  hearing.  Additionally, 
Congresswoman  Schroeder  presented  testimony  at  the  hearing. 

The  Committee  heard  stunning  testimony  from  13  witnesses  from 
across  the  United  States  including  Denver,  Colorado;  Atlanta,  Georgia; 
Dallas,  Texas;  Newport  Beach  and  Costa  Mesa,  CaUfomia;  and  Chicago, 
Illinois.  These  witnesses,  who  testified  imder  oath,  detailed  instances  of 
contractors  overcharging  the  RTC  or  otherwise  performing  substandard 
work  with  incompetent  personnel;  duplicate  or  triplicate  payments  to 
contractors  by  the  RTC;  misrepresentation  of  sales  performance  by  the  RTC 
to  Congress;  RTC  employees  being  reimbursed  for  personal  travel  expenses; 
lack  of  dihgence  in  the  use  of  administrative  subpoenas  to  investigate 
potential  professional  liability  claims,  especially  those  involving  failed  Texas 
institutions,  Ukely  resulting  in  claims  not  being  discovered  and  filed; 
questionable  conduct  by  the  RTC's  Inspector  General  and  sexual 
discrimination  by  RTC  managers.   Additionally,  several  of  the  witnesses 
testified  to  the  retribution  taken  against  them  by  RTC  management  for 
their  efforts  to  expose  wrongdoing  at  the  RTC. 

For  your  convenience,  we  are  enclosing  a  copy  of  the  transcript  of  the 
hearing,  a  copy  of  the  written  testimony  submitted  by  the  witnesses,  as  well 
as  a  copy  of  the  videotape  of  the  hearing  for  your  review.   Additionally,  we 
are  providing  a  copy  of  the  witness  list  and  the  telephone  numbers  of  the 
witnesses. 
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In  light  of  the  testimony  presented  to  the  Committee,  we  would  urge 
you  to  take  the  following  actions  prior  to  your  confirmation  hearing  before 
the  Committee: 

•  Meet  with  each  of  the  whistleblowers  in  person  to 
hear  firsthand  the  matters  presented  to  the 
Committee  and  to  have  the  opportunity  to  ask 
questions  of  the  whistleblowers. 

•  Make  a  commitment  to  assure  that  these  and  any 
other  whistleblowers  who  identify  waste,  fraud, 
abuse  or  mismanagement  at  the  RTC  will  not  be 
subject  to  retribution  for  reporting  the  wrongdoing. 

•  Undertake  to  thoroughly  review  and  investigate  all 
of  the  charges  and  matters  identified  during  the 
September  23,  1993  hearing  both  as  a  nominee  and, 
if  confirmed,  as  RTC  CEO. 

•  Inform  the  Committee  of  what  management, 
personnel,  or  other  changes  you  intend  to  implement 
to  make  sure  that  the  RTC  is  acting  in  the  best 
interests  of  the  American  taxpayer.  Also,  please 
recommend  any  appropriate  legislative  changes  that 
the  Congress  should  consider. 

If  there  are  other  actions  that  you  intend  to  recommend  or  undertake 
after  you  have  revie\yed  the  hearing  record,  please  inform  the  Committee  of 
those  initiatives. 


.   Donald  W.  Riegle, 
/     Chairman 

Senate  Committee  on 
Banking,  Housing  and 
Urban  Affairs 


,  Sincerely, 

/johnF.  Kerry, 
Member 

Senate  Committee  on 
Banking,  Housing  and 
Urban  Affairs 


Howard  M.  Metzenbaum 

Chairman 

Senate  Subcommittee  on 

Antitrust,  Monopolies 

and  Business  Rights 


\ 
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RESOLUTION  TRUST  CORPORATION,  OFFICE  OF  INSPECTOR  GENERAL 

October  18, 1993 

Dear  Chairman  Donald  W.  Riegle,  Jr.,  Committee  on  Banking,  Housing,  and 
Urban  AfFairs:  On  September  23,  1993,  your  Committee  held  a  hearing  during 
which  an  agent  with  me  Office  of  Inspector  General  (OIG),  Mr.  Michael  Koszola, 
testified.  Mr.  Koszola  made  a  number  of  allegations  regarding  the  OIG  to  which  this 
letter  responds. 

Mr.  Koszola,  who  testified  at  the  hearing  that  he  had  little  documentation  to  sup- 
port his  allegations,  asserted  that  the  OIG  had  investigated  the  Clinton  family  dur- 
ing the  presidential  campaign;  had  sent  agents  to  Denver  to  rewrite  a  report  involv- 
ing the  Bush  family;  and  had  failed  to  investigate  allegations  against  the  former 
Chief  Executive  Officer  (CEO)  of  the  Resolution  Trust  Corporation  (RTC),  Mr.  Albert 
Casey.  The  facts  on  these  and  other  allegations  he  made  are  set  forth  below.  I  re- 
spectfully request  that  this  letter  and  the  supporting  documentation  attached  to  it 
be  made  part  of  the  hearing  record  so  that  the  public  record  on  this  matter  is  com- 
plete. 

Clinton  Family  Investigation 

Mr.  Koszola:  "Before  the  Presidential  election  in  1992.  the  RTC /OIG  was  actively 
seeking  criminal  or  other  negative  information  from  RTC /OIG  special  agents  on  the 
Clinton  family." 

There  was  no  investigation  of  President  Clinton  or  his  family  either  prior  to  or 
after  the  election,  nor  were  we  otherwise  seeking  any  information  about  the  Clinton 
family.  Mr.  Koszola  appears  to  be  referring  to  an  investigation  we  initiated  following 
receipt  of  a  letter,  dated  November  19,  1992,  from  you  in  your  capacity  as  Chair- 
man, Senate  Committee  on  Banking,  Housing,  and  Urban  Affairs.  In  your  letter, 
J'ou  requested  that  my  office  investigate  the  possible  misuse  of  RTC  resources  to  col- 
ect  information  about  Presidential  candidates.  On  July  9,  1993,  we  provided  a  copy 
of  the  Report  to  you.  (A  copy  of  your  letter  and  our  subsequent  letter  to  you  trans- 
mitting the  Report  of  Investigation  (ROD  are  provided  as  Enclosure  1.) 

This  investigation  was  initiated  after  the  election,  and  focused  on  possible  RTC 
misconduct,  as  you  requested,  rather  than  on  President  Clinton  or  his  family.  We 
believe  this  is  a  perfect  example  of  Mr.  Koszola's  distortion  of  facts.  Other  examples 
follow. 

Allegation  Involving  the  Bush  Family 

Mr.  Koszola:  ".  .  .  top  RTC /OIG  officials  were  sent  to  the  Denver  regional  IG's  of- 
fice in  order  to  'assisf  other  RTC /OIG  special  agents  in  writing  a  report  of  investiga- 
tion involving  the  Bush  family." 

An  OIG  employee  did  go  to  our  Denver  office  for  the  purpose  of  working  with  a 
case  agent  to  get  a  report  rewritten.  The  "top"  official  was  a  desk  officer  (a  staff 
position)  who  traveled  there  during  the  period  August  5-7,  1992,  to  participate  in 
preparing  a  report  concerning  RTC's  involvement  in  the  award  of  a  contract  for  an 
effort  commonly  known  as  "Western  Storm;"  the  report  had  absolutely  nothing  to 
do  with  the  Bush  family.  As  you  know,  the  "Western  Storm"  project  was  the  subject 
of  considerable  Congressional  interest.  Following  meetings  we  had  with  Congres- 
sional and  General  Accounting  Office  (GAO)  staf^^  we  reviewed  the  draft  report  very 
carefuUy  to  ensure  that  all  issues  were  fully  addressed.  That  ROI  was  submitted 
to  the  Public  Integrity  Section  of  the  Department  of  Justice  on  January  11,  1993. 

Allegations  Involving  Former  CEO  Albert  Casey 

Mr.  Koszola:  "Sometime  in  mid-February,  1993,  an  anonymous  male  telephone  call- 
er stated  that  Patricia  Patterson  was  buying  RTC  properties  in  Dallas  as  a  straw 
purchaser  for  Albert  Casey.  ..."  Mr.  Koszola  testifiea  that  he  provided  this  infor- 
mation to  his  supervisor,  George  Sullivan,  but  that  no  investigation  was  initiated. 

Allegations  concerning  Mr.  Casey  have  been  and  are  being  investigated. 

Contrary  to  Mr.  Koszola's  assertion  that  he  told  his  supervisor  of  the  matter  con- 
cerning Ms.  Patterson  and  Mr.  Casey,  he  did  not.  In  fact,  we  were  not  aware  of  the 
unsigned  February  16,  1993,  memorandum  (Exhibit  4  to  his  testimony)  until  March 
9,  1993,  3  weeks  after  it  was  dated. 

Mr.  Sullivan  immediately  faxed  this  document  to  OIG  Headquarters,  noting  that 
he  had  not  received  it  but  had  inadvertently  discovered  it  while  looking  in  Mr. 
Koszola's  office  for  other  records.  Headquarters  then  assigned  the  matter  to  our  Dal- 
las office  for  investigation  because  of  the  geographic  jurisdiction  involved.  That  of- 
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fice's  investigation  commenced  on  March  11,  1993.  We  met  with  the  Public  Integrity 
Section,  Criminal  Division,  Department  of  Justice  on  March  17  to  review  the  allega- 
tion and  plan  the  investigation. 

At  Public  Integrity's  request,  we  maintained  control  of  the  investigation  because 
Mr.  Casey  was  no  longer  in  charge  of  RTC.  Since  this  is  still  an  open  investigation, 
we  cannot  comment  mrther,  even  thou^  Mr.  Koszola  has  regrettably  chosen  to 
bring  the  issue  out  into  the  public. 

Ejuiibits  5  and  6  to  Mr.  Koszola's  testimony  before  your  Committee  are  further 
examples  of  his  less  than  candid  remarks.  The  exhibits  show  that  he  checked  with 
his  regional  office  on  February  17,  1993  to  determine  if  Patricia  Patterson  was  in- 
dexed in  our  system  of  records.  The  regional  office  responded  that  Ms.  Patterson 
was  indeed  indexed  in  our  system  of  records  for  an  earlier  1992  case.  The  case  does 
involve  Mr.  Casey  and  Ms.  Patterson  and  an  allegation  different  from  the  one  Mr. 
Koszola  raised  in  his  testimony.  Because  of  the  nature  of  the  indexing  sjrstem,  any 
OIG  agent  would  know  that  this  was  an  investigation  opened  in  our  Washington 
Headquarters  Office.  Mr.  Koszola  should  have  shared  his  allegation  with  that  office 
to  determine  if  the  allegations  were  similar.  This  was  not  done. 

The  earlier  1992  case  provides  yet  another  example  of  a  matter  involving  Mr. 
Casey  which  was  investigated.  On  March  31,  1992,  the  RTC  OIG  referred  an  allega- 
tion concerning  Mr.  Casey  to  the  Federal  Bureau  of  Investigation  (FBI)  and  made 
the  Public  Integrity  Section  aware  of  the  referral  on  April  9,  1992.  The  OIG  itself 
did  not  investigate  the  charge  because  Mr.  Casey  was  then  the  sitting  CEO  to  whom 
the  Inspector  General  reports,  and  we  wanted  to  avoid  any  appearance  of  a  lack  of 
objectivity.  Following  the  FBI  investigation,  the  Public  Integrity  Section  declined 
prosecution  on  July  29,  1993,  based  on  its  determination  that  evidence  was  not 
found  to  substantiate  the  allegations.  Enclosure  2  contains  the  letters  relating  to 
this  matter. 

Mr.  Koszola:  "Last  year  I  received  Information  that  Albert  Casey,  the  former  Chair- 
man of  the  RTC,  was  involved  in  obtaining  a  million  dollar  plus  contract  for  a  com- 
pany in  which  he  had  a  personal  and  possibly  financial  interest.  The  name  of  the 
company  is  First  Gibraltar  Realty  Advisors  located  in  Dallas  and  Irvine,  Texas  and 
the  contract  involved  the  asset  management  of  Trans  Ohio  S&L,  a  failed  thrift." 

According  to  information  we  received  from  Mr.  Koszola's  supervisors,  they  have 
never  been  advised  of  these  allegations.  Mr.  Koszola  neither  testified  to  nor  provided 
any  written  evidence  that  he  gave  such  notification  to  his  supervisors.  During  his 
testimony,  however,  he  provided  a  copy  of  a  March  2,  1993,  e-mail  he  sent  to 
Marisha  Price,  an  RTC  employee  who  is  not  in  the  OIG,  asking  for  information  on 
First  Gibraltar  Realty  Advisors.  We  never  saw  the  e-mail  before  and  note  that  no 
one  in  the  OIG  was  electronically  provided  a  copy  of  the  e-mail.  This  is  the  only 
documentation  to  our  knowledge  which  references  First  Gibraltar. 

It  should  not  escape  notice  that  Mr.  Koszola  apparently  chose  to  raise  this  issue 
as  significant  during  his  testimony  even  though  he  acknowledges  receiving  the  infor- 
mation "last  year"  but  apparently  did  not  initiate  investigative  activity  until  March 
2  of  the  following  year.  It  is  customary  for  an  agent  to  reduce  to  writing  any  infor- 
mation that  he  or  she  receives  in  the  course  of  their  work.  All  agent  activity  is  to 
be  recorded  in  an  Office  of  Investigation  agent  time  tracking  system  under  a  case 
or  complaint  number  utilizing  various  work  categories.  Mr.  Koszola  did  not  charge 
any  time  to  such  a  complaint  or  case. 

As  a  result  of  Mr.  Koszola's  testimony  regarding  First  Gibraltar,  my  office  has  ini- 
tiated an  investigation. 

Other  Allegations 

Mr.  Koszola  testified  that  he  overheard  Lew  Sherman  and  Clark  Blight  "making 
jokes"  about  shredding  documents  "all  weekend"  with  the  help  of  several  other  special 
agents  who  later  received  "letters  of  exemplary  service"  for  their  activities.  The  case 
referenced  is  the  Jacobs  matter. 

Neither  Mr.  Blight  nor  Mr.  Sherman  nor  anyone  else  spent  all  weekend  shredding 
documents  relating  to  the  Jacobs'  case  (or  any  other  matter).  The  documents  alleg- 
edly "shredded"  in  the  Jacobs'  case  are  presently  in  our  file  room  in  Headquarters 
and  our  Denver  Office,  which  controlled  the  investigation  and  retains  our  official 
file.  These  documents  (thousands  of  pages)  are  available  for  your  review. 

During  the  Jacobs'  investigation,  we  became  aware  of  the  existence  of  more  than 
30  boxes  of  records  in  RTC's  Phoenix  office.  Because  these  boxes  may  have  con- 
tained information  or  evidence  concerning  the  matters  under  investigation  in  the 
Jacobs'  case,  we  had  agents  travel  to  Phoenix  to  review  the  material  in  the  boxes. 
In  order  to  quickly  accomplish  this,  the  agents  worked  through  a  weekend  and  we 
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recognized  their  extra  efibrts  with  letters  of  appreciation.  Mr.  Koszola  was  asked  to 
draft  the  letters,  and  it  was  those  drafts  whioi  he  submitted  with  his  testimony  as 
evidence  that  these  agents  were  shredding  documents  all  weekend  in  Washington. 
To  the  contrary,  these  agents  were  working  all  weekend  in  Plioenix  reviewing,  not 
shredding,  documents.  In  fact  two  of  the  agents  who  received  the  letters  have  never 
been  to  our  Headquarters  oflice  and  the  third  served  on  a  rotational  assignment 
after  the  alleged  shredding  occurred. 

Lastly,  Mr.  Koszola  alleges  that  Messrs.  Bli^t  and  Sherman  joked  about  shred- 
ding documents  relating  to  the  Jacobs'  investigation.  This  allegation  apparently 
stems  from  the  circumstances  surrounding  a  rumor  that  a  media  reporter  was  in- 
quiring about  such  shredding  activities.  The  rumor  was  so  absuni  that  Messrs. 
Bli^t  and  Sherman  laughed  about  it  in  the  presence  of  Mr.  Koszola,  who  appears 
to  have  taken  it  seriously. 

With  regard  to  the  shredder,  itself,  Mr.  Koszola  accurately  reported  that  there 
was  a  shredder  in  his  oflice  when  he  arrived  the  morning  of  August  24.  Tiiis  was 
not  a  "borrowed"  shredder  but  is  one  we  own  and  which  is  normally  stored  in  the 
copier  room.  Shredding  takes  place  during  normal  duty  hours  in  the  normal  course 
of  business.  We  do  not  place  material,  such  as  old  drafts  or  duplicate  copies,  in  a 
regular  waste  receptacle  because  it  would  be  too  easy  for  the  documents  to  be  im- 

Eroperly  removed.  As  the  waste  builds  up,  we  periodically  shred  it.  This  material 
ad  been  placed  in  the  temporarily  vacant  oflice  that  was  subsequently  occupied  by 
Mr.  Koszola  on  August  24  and  had  been  shredded  there  the  prior  week.  The  shred- 
der was  returned  to  storage  when  Mr.  Koszola  occupied  the  vacant  office. 

Mr.  Koszola:  ".  .  .  /  found  that  whistleblowers  at  the  RTC  who  brought  matters 
to  the  attention  of  the  IG  did  not  receive  whistlehlower  protection  .  .  .  I  was  specifi- 
cally instructed  by  my  supervisors  .  .  .  to  avoid  giving  confidentiality  to  sources." 

We  cannot  respond  specifically  because  Mr.  Koszola  did  not  mention  anyone  fit- 
ting that  category  during  his  testimony.  In  order  to  properly  respond  to  this  issue, 
we  will  need  more  specific  information.  However,  we  nave  always  oeen  and  continue 
to  be  aware  of  our  responsibilities  to  protect  the  identities  of  employees  who  come 
to  our  oflice  with  information,  and  have  policies  and  procedures  in  place  to  do  so. 

The  OIG  automatically  grants  confidentiality  to  employees  who  furnish  informa- 
tion during  investigations.  As  directed  by  the  IG  Act,  tne  identity  of  such  employees 
is  not  divulged  unless  it  becomes  inevitable  during  the  course  of  the  investigation 
(see  OIG  Manual  Chapter  110.3  Confidential  Sources.  Enclosure  3).  However,  au- 
thority to  protect  whistleblowers  is  by  statute  given  to  the  Oflice  of  Special  Counsel 
under  the  Whistlehlower  Protection  Act,  not  to  Inspectors  General.  We  have  sup- 
ported amending  the  Act  to  extend  application  to  tne  RTC,  but  Congress  has  not 
done  that. 

Mr.  Koszola  was  not  told  to  avoid  granting  confidentiality.  Instead,  his  super- 
visors noted  that  almost  all  of  the  allegations  he  received  seemed  to  come  from  'Hin- 
known  sources."  By  their  very  nature,  such  sources  cannot  be  contacted  for  addi- 
tional information  and  their  credibility  cannot  be  established  if  questioned.  For  this 
resison,  Mr.  Sherry,  his  second-line  supervisor,  believes  he  discussed  this  with  Mr. 
Koszola  to  encourage  him  to  attempt  to  establish  the  identity  of  sources,  even  on 
a  confidential  basis,  to  facilitate  the  investigation  of  allegations. 

Mr.  Koszola:  ".  .  .  agents  at  the  RTC /OIG  were  instructed  to  rewrite  reports  they 
had  written  .  .  .  reports  were  altered  in  order  to  avoid  potentially  embarrassing  or 
politically  sensitive  disclosures."  and  he  was  "told  by  Clark  Blight  .  .  .  that  it  was 
the  function  of  the  Headquarters  RTC  I  OIG  to  revise  reports  .  .  .  to  make  sure  thefyj 
.  .  .  looked  favorable  to  Congress." 

Agents  are  instructed  to  rewrite  reports  if  they  are  incomplete  or  poorly  written, 
but  not  to  avoid  potentially  embarrassing  or  politically  sensitive  disclosures.  Mr. 
Koszola  provides  no  specific  examples  of  such  alterations,  and  I  am  unaware  of  any 
such  incidents. 

Our  policy  on  ROIs  is  found  in  OIG  Manual  Chapter  320.1  Preparation,  Review 
and  Issuance  of  Reports  of  Investigation  (Enclosure  4)  and  contains  the  procedures 
we  have  established  for  review  of  reports  by  Regional  Inspectors  (Jeneral  for  Inves- 
tigation (RIGI).  Mr.  Koszola's  supervisors,  Mr.  Sullivan  and  Mr.  Sheny,  are  un- 
aware of  any  reports,  including  reports  prepared  by  Mr.  Koszola,  which  were  altered 
to  avoid  potentially  embarrassing  or  politically  sensitive  disclosures. 

With  respect  to  Headquarters  reviews  of  reports,  the  aforementioned  policy  on 
ROIs  provides  that,  except  for  certain  significant  cases,  the  ROIs  will  be  submitted 
to  Headquarters  concurrently  with  their  issuance  by  the  RIGIs  to  the  Department 
of  Justice  or  RTC  management.  Hence,  most  reports  are  not  received  in  OIG  Head- 
quarters until  after  they  have  been  issued.  As  indicated  in  the  policy,  certain  re- 
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ports,  especially  those  which  we  know  have  Congressional  interest  or  implications 
at  the  national  level,  are  reviewed  at  the  Headquarters  level  prior  to  issuance  to 
ensure  that  they  fully  address  the  allegations  and  that  they  are  written  in  a  profes- 
sional manner.  If  the  reports  do  not  meet  these  standards,  they  are  returned  to  the 
field  for  additional  review  and/or  work.  I  would  note,  however,  that  fewer  than  10 
percent  of  the  almost  400  ROIs  issued  by  our  Regional  Oflices  since  the  establish- 
ment of  the  OIG  have  been  subjected  to  such  Headquarters  review. 

Mr.  Koszola  cites  a  specific  example  in  which  he  alleges  that  Mr.  Blight  was  in 
the  process  of  "revising  one  such  report  to  Congressman  Gonzalez  .  .  .  and  that 
he  "would  highlight  areas  of  reports  that  were  already  approved  and  request  that 
the  report  be  revised,  rewritten,  or  changed  to  reflect  a  more  favorable  outcome." 
During  the  period  of  time  Mr.  Koszola  was  in  Headquarters  on  rotational  detail 
from  August  24  throurfi  September  11,  1992,  we  did  provide  investigative  material 
on  the  case  involving  Gerald  Jacobs,  former  RTC  General  Counsel,  to  Congressman 
Gonzalez.  Our  ROI  had  been  issued  on  August  13,  1992,  before  Mr.  Koszola  s  arrival 
at  Headquarters.  Mr.  Casey  had  sent  the  ROI  to  Congressman  Gonzalez  on  August 
20,  and  Congressman  Gonzalez  also  asked  for  our  case  file.  The  "report  to  Congress- 
man Gonzalez"  to  which  Mr.  Koszola  referred  was  in  fact  a  simple  transmittal  letter 
sending  unaltered  case  material  relating  to  the  previously  issued  ROI  to  Congress- 
man Gonzalez.  (See  Enclosure  5.) 

Mr.  Koszola  testified  that  RTC /OIG  generated  false  case  numbers  to  mislead  Con- 
gress by  making  it  appear  we  were  doing  more  than  in  actuality. 

This  statement  is  not  correct.  In  rare  instances,  we  have  received  allegations  con- 
cerning the  same  individual  or  group  of  individuals  in  more  than  one  region  and 
complaint  or  investigative  case  mes  are  opened  in  each  region.  When  appropriate, 
such  cases  are  consolidated  into  one  case.  This  is  not  an  attempt  to  inflate  case  sta- 
tistics; rather,  it  is  indicative  of  our  comprehensive  system  for  tracking  allegations 
and  complaints  received. 

Mr.  Koszola  testified  that  OIG  agents  were  told  not  to  tell  the  truth  to  GAO; 
Koszola  was  also  told  not  to  provide  information  to  GAO  concerning  RTC  employees 
with  criminal  histories. 

Neither  Mr.  Koszola  nor  any  other  OIG  employee  was  ever  told  not  to  tell  the 
truth  to  GAO.  To  the  contrary,  the  policy  of  this  office  is  reflected  in  a  July  1993, 
communique  where  I  specifically  requested  that  all  OIG  employees  cooperate  with 
GAO  (see  Enclosure  6). 

It  appears  that  Mr.  Koszola  is  referringto  an  investigation  where  he  was  the  ini- 
tial case  agent,  but  was  later  replaced.  The  investigation  involved  an  employee  of 
an  RTC  contractor  who  had  a  criminal  history.  The  criminal  history  was  not  discov- 
ered by  the  contractor  or  RTC  before  the  emoloyee  began  working  on  RTC  matters. 
Information  concerning  the  person's  history  oecame  publicly  known  and  media  in- 
terest developed.  Sometime  after  Mr.  Koszola  was  replaced  on  the  investigation,  our 
Chicago  office  received  a  telephone  call  from  a  person  who  identified  himself  as  a 
GAO  mvestigator  located  in  New  Yorit.  Our  oflice  was  concerned  that  information 
concerning  the  investigation  might  be  improperly  disclosed;  therefore,  the  Chicago 
office  was  told  to  direct  the  caller  to  the  Assistant  Inspector  General  for  Investiga- 
tion, Claris  Bli^t,  for  further  information.  The  individual  did  not  subsequently  con- 
tact Mr.  Blight. 

Mr.  Koszola  alleged  that  thefts  of  RTC  computer  equipment  were  common  in  every 
RTC  office  and  estimated  that  RTC  has  lost  over  $1  million  nationwide.  Further, 
"The  RTC /OIG  did  not  actively  investigate  the  theft  [of  teleconferencing  equipment 
worth  over  $50,000]  and  delegated  the  investigation  to  the  local  police  department." 

Fm  not  sure  what  information  Mr.  Koszola  used  to  base  his  estimate  of  $1  million 
in  computer  thefts.  We  have  opened  eight  investigations  which  concern  the  theft  of 
RTC  computers,  computer  suipplies,  or  similar  equipment.  Three  of  the  eight  were 
opened  by  our  Kansas  City  office,  the  office  to  which  Mr.  Koszola  ultimately  reports. 
Although  it  is  difficult  to  place  a  monetary  value  on  the  equinment  alleged  to  have 
been  stolen  in  these  cases,  it  is  well  below  $100,000.  If  Mr.  Koszola  has  specific  in- 
formation  supporting  his  belief  in  a  more  endemic  problem,  we  would  certainly  be 
interested  in  learning  of  it. 

The  theft  of  telecommunications  equipment  was  brought  to  the  attention  of  our 
Chicago  office  on  June  2,  1992.  Based  upon  the  information  initially  received,  that 
office  determined  that  investigation  of  the  theft  properly  belonged  with  the  local  po- 
lice department,  which  typically  has  more  resources  for  investigating  theft  of  prop- 
erty matters.  The  local  police  department  opened  an  investigation  and  conducted 
several  interviews,  but  has  not  yet  identifiea  the  responsible  party.  The  investiga- 
tion still  remains  an  open  matter  with  the  local  authorities. 
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Mr.  Koszola  testified  that  he  made  both  written  and  oral  presentations  to  his  su- 
pervisors to  implement  internal  controls  to  deter  thefts,  but  that  he  was  rebuffed  and 
no  such  controls  were  ever  implemented. 

We  are  not  aware  of  oral  presentations  made  by  Mr.  Koszola  detailing  specific  in- 
ternal recommendations.  Enclosure  7  does  relate  to  what  might  be  considered  a 
written  presentation.  Mr.  Koszola  does  not  mention  any  specific  internal  control  rec- 
ommencuttions  but  did  offer  to  develop  some.  Neither  of  his  supervisors  followed  up 
on  this  offer.  In  retrospect,  we  probably  should  have  providea  him  with  more  en- 
couragement to  do  so. 

Mr.  Koszola  testified  that  "after  one  of  RTC's  contractors  pled  guilty  for  theft  of 
RTC  properties,  I  worked  up  the  financial  data  on  other  areas  of  possible  theft  of 
taxpayer  assets  by  this  company  and  asked  the  Regional  IG  to  do  an  audit.  Despite 
the  clearpotentidl  for  additional  recoveries.  Regional  refused  to  do  ^e  audit." 

The  "KTC  contractoi^  was  actually  an  employee  of  a  thrift  institution,  who  di- 
verted funds  from  a  servicing  account  to  a  checking  account  for  his  own  use.  Mr. 
Koszola  prepared  two  memoranda  for  the  signature  of  RIGI  Sherry  requesting  audit 
assistance  but  both  were  devoid  of  a  Vork  up  [of]  financial  data"  as  he  claims,  and 
referred  to  open  rather  than  closed  investigations,  as  he  implies. 

The  requests  for  assistance  were  not  rejected  by  Mr.  Koszola's  supervisors;  how- 
ever, they  did  request  more  information,  including  an  evaluation  of  the  reasons  why 
this  matter  should  not  be  handled  by  investigators  as  a  part  of  the  open  investiga- 
tion, before  referring  the  requests  to  the  audit  staff  (see  Enclosure  8).  Mr.  Koszola 
did  not  supply  the  reouested  information  and  it  was  assumed  by  his  supervisors 
that  he  no  longer  neeaed  the  assistance.  In  any  event,  Mr.  Koszola  did  not  make 
an  issue  of  it  at  the  time.  Requesting  audit  assistance  is  not  unusual  and  is  encour- 
aged when  that  type  of  expertise  can  be  used  to  further  an  investigation.  Any  such 
requests  need  to  be  evaluated,  however,  in  order  to  determine  the  amount  and  ex- 
tent of  required  assistance  and  the  priority  with  which  it  should  be  pursued. 

Mr.  Koszola  testified  that  he  tried  to  investigate  'reports  of  overbilling  and  sleeping 
on  the  job  by  employees  of  another  RTC  contractor.  Coopers  &  Lybrandf  that  he 
"saw  accountants  sitting  and  reading  non-government  literature  and  being  paid  for 
it  by  the  RTC."  He  also  asserts  that  his  supervisor  failed  to  initiate  any  action  when 
this  was  brought  to  his  attention. 

This  matter  was  brought  to  Mr.  Koszola's  attention  by  an  RTC  employee,  who  wit- 
nessed the  problem.  Foflowing  preliminary  review,  Mr.  Koszola  provided  verbal  as- 
surances to  his  supervisor  that  the  issue  had  been  addressed  by  RTC  officials  and 
managers  of  Coopers  &  Lybrand,  and  the  matter  was  closed. 

The  "sit  and  read"  matter  was  subsequently  referred  to  in  media  reports  and  as 
a  result  we  commenced  an  investigation  on  April  6,  1993.  A  Report  was  issued  on 
July  27,  1993.  The  investigation  disclosed  that  two  temportiry  copy  machine  opera- 
tors (not  accountants)  had  oeen  observed  to  occasionally  have  "down  time"  between 
copying  assignments.  Additionally,  the  investigation  disclosed  that  the  employees 
had.  been  released  from  employment  and  that  RTC  and  Coopers  &  Lybrand  had 
taken  reasonable  steps  to  prevent  further  occurrences.  Since  this  report  hM  Privacy 
Act  issues,  we  are  not  providing  a  copy  as  an  enclosure  to  this  letter  at  this  tiipe; 
however,  we  will  provide  a  copy  on  request. 

Mr.  Koszola:  "/  regularly  see  [legal]  bills  being  paid  by  RTC  without  any  docu- 
mentation verifying  that  services  had  been  performed." 

From  its  inception,  the  RTC  has  used  the  services  of  a  number  of  law  finns  for 
suing  directors  and  officers  of  former  savings  and  loan  institutions  and  to  initiate 
other  legal  actions  relating  to  assets  taken  over  from  failed  institutions.  When  RTC 
was  formed,  its  legal  personnel  reported  to  the  General  Counsel  of  the  Federd  De- 
posit Insurance  Corporation  (FDIC),  and  FDIC's  accounts  payable  system  was  used 
to  pay  legal  fee  bills.  These  bills  were  paid  after  a  fee  bill  technician  reviewed  the 
bills.  However,  due  to  the  enormous  volume,  the  processing  of  payments  slowed, 
thus  generating  complaints  fiiom  law  firms  and  others  about  the  delays. 

To  address  this  problem,  FDIC  and  RTC  implemented  an  Accelerated  Payment 
Program.  Under  this  program,  the  law  firms  provided  certification  that  the  bills 
they  were  submitting  had  not  been  paid.  Based  on  that  certification,  the  bills  were 
paid  without  a  review  by  the  fee  bill  tedinician.  Unfortunately,  this  program  also 
resulted  in  duplicate  payments  to  several  law  firms.  During  the  time  the  Acceler- 
ated Payment  Program  was  in  effect,  RTC  was  developing  KTC's  Legal  Information 
System  (RLIS)  to  track  legal  matters,  case  budgets,  and  bilhng  information.  RTC 
has  now  implemented  the  RLIS  system  which  replaced  the  Accelerated  Payment 
Program.  Now  RTC's  procedures  require  fee  bill  reviews  before  pajnment.  All  of  these 
facts  have  been  reported  in  our  Audit  work  (see  Enclosure  9). 
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The  OIG,  using  its  own  stafT,  has  completed  or  is  in  the  process  of  completing  au- 
dits of  eight  law  firms.  In  addition,  the  OIG  has  contracted  with  Independent  Foiblic 
Accounting  firms  (IPAs)  to  conduct  audits  of  50  additional  law  firms.  The  OIG  is 
also  in  the  process  of  contracting  with  IPAs  to  conduct  audits  of  another  50  law 
firms.  OIG  audits  of  law  firms  entail  reviewing  the  charaes  for  propriety,  accuracy, 
conformity  with  the  contract  terms,  and  refisonableness.  In  certain  cases,  our  audits 
disclosed  that  law  firms  have  charged  (1)  higher  rates  than  allowed  in  the  contract, 
(2)  time  without  adequate  support,  (3)  excessive  time  for  legal  research,  (4)  for  em- 
ployees not  allowed  in  the  contract,  and  (5)  expenses  in  excess  of  what  is  allowed 
m  the  contract  or  without  adequate  support.  These  matters  are  reported  to  manage- 
ment for  recoupment  of  overpayments. 

Mr.  Koszola  testified  that  he  had  investigated  allegations  of  false  hilling  by  a  law 
firm;  that,  after  "months  of  being  stonewalled,"  by  RTC's  Professional  Liability  Sec- 
tion (PLS),  he  had  obtained  a  grand  jury  subpoena  to  get  the  documents;  and  that 
the  "RTC/OIG  attempted  to  stop  the  subpoena  from  being  served  because  it  was  too 
embarrassing  to  subpoena  the  RTC IPLS  according  to  RTC lOlG  managers." 

Mr.  Koszola  is  inaccurate  in  his  characterization  of  this  investigation.  He  was  as- 
signed this  matter  on  January  21,  1993.  On  February  8,  1993,  Mr.  Koszola  con- 
tacted Julie  F.  Yanda,  RTC/PlS  Chief,  Kansas  City,  Kansas,  and  requested  that  all 
fee  bills  be  gathered  and  forwarded  to  him  for  three  law  firms. 

This  was  a  monumental  task,  as  the  records  were  located  in  various  geographical 
offices,  and  Ms.  Yanda  was  keeping  Mr.  Koszola  apprised  of  her  efforts  to  obtain 
the  requested  documents.  Even  so,  on  February  10,  Mr.  Koszola  told  Ms.  Yanda  he 
thought  she  was  "stonewalling"  him.  On  February  22,  1993,  Mr.  Koszola  faxed  to 
an  Assistant  United  States  Attorney  (AUSA)  a  list  of  documents  he  wanted  to  re- 
ceive under  grand  jury  subpwena.  Trie  subpoena  was  served  on  approximately  Feb- 
ruary 24.  On  approximately  March  15,  1993,  Mr.  Koszola  received  the  subpoenaed 
documents  from  Ms.  Yanda  s  oflice. 

Mr.  Koszola  was  not  "stonewalled"  for  months.  Ms.  Yanda  was  attempting  to  com- 
ply with  his  request  and  was  in  frequent  contact  with  him  as  to  its  status.  His  ini- 
tial reauest  for  documents  was  voluminous.  Even  after  the  quantity  of  material  re- 
quested was  pared  down,  Ms.  Yanda's  office  still  had  to  copy  over  12,700  pages  of 
material  to  comply  with  the  subpoena.  With  respect  to  timing,  Mr.  Koszola  unUater- 
ally  sought  the  subpoena  from  the  AUSA  and  the  subpoena  was  issued  and  served 
less  than  two  and  one-half  weeks  after  he  initially  contacted  Ms.  Yanda. 

In  order  to  better  understand  the  sequence  of  events  on  this  matter,  we  have  pro- 
vided as  Enclosure  10  a  Report  of  Interview  of  Ms.  Yanda  which  was  taken  on  May 
12,  1993.  Also  included  in  tne  same  Enclosure  is  a  June  2,  1993,  memorandum  from 
Mr.  Sullivan  to  Mr.  Sherry  wherein  Mr.  Sullivan  outlines  his  concerns  about  the  is- 
suance of  the  grand  mry  subpoena.  The  memorandum  references  a  conversation 
with  Mr.  KoszoFa  which  occurred  after  issuance  of  the  subpoena  and  did  not  attempt 
to  thwart  it. 

There  was  also  no  need  for  Mr.  Koszola  to  request  the  documents  from  RTC  under 
grand  jury  subpoena.  The  OIG  has  a  right  to  gain  access  to  virtually  any  record 
maintained  by  KTC  or  its  contractors  during  the  course  of  our  audits  and  investiga- 
tions. Documents  so  obtained  may  be  used  in  criminal,  civil  or  administrative  pro- 
ceedings. By  contrast,  the  Federal  Rules  of  Criminal  Procedure  (Rule  6(e))  place 
strict  limits  which  prohibit  disclosure  of  material  obtained  in  grand  jury  proceed- 
ings. If  prosecution  is  declined,  documents  obtained  under  a  grand  jury  subpoena 
generally  cannot  be  used  in  noncriminal  proceedings.  The  OIG  wants  to  maintain 
the  ability  to  freely  use  evidence  gathered  in  an  investigation  either  civilly  or  ad- 
ministratively should  prosecution  be  declined.  These  valid  reasons  for  preferring  not 
to  use  a  grand  jury  subp>oena  to  obtain  documents  are  well  illustrated  in  this  case: 
prosecution  has  been  declined.  We  now  face  Rule  6(e)  limitations  on  use  of  docu- 
ments, which  were  unnecessarily  made  a  part  of  grand  Jury  proceedings,  should  the 
Corporation  wish  to  pursue  civil  or  administrative  remedies  in  this  matter. 

Mr.  Koszola:  "The  chief  of  the  legal  section  was  involved  with  one  law  firm  that 
was  awarded  $3  million  in  fees.  One  contract  that  he  was  in  the  process  of  awarding 
was  $250,000.  Two  days  after  that  contract  was  awarded,  he  began  employment  ne- 
gotiations with  the  firm. " 

This  refers  to  the  same  investigation  discussed  in  the  previous  section  wherein 
Mr.  Koszola  claims  the  RTC  OIG  attempted  to  stop  a  subpoena  from  being  served. 
As  with  the  previous  example,  his  information  is  not  accurate  and  is  misleading.  We 
discussed  this  matter  with  the  same  AUSA  who  issued  the  grand  jury  subpoena.  He 
advised  us  that,  upon  receipt  of  the  subpoenaed  documents,  ne,  met  with  Mr. 
Koszola  on  March  19,  1993,  to  review  the  information.  At  that  time,  the  AUSA  indi- 
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cated  to  Mr.  Koszola  that  there  appeared  to  be  "no  case,"  meaning  that  the  allega- 
tions of  criminal  misconduct  were  not  supported.  It  appears  that  Mr.  Koszola  knew 
or  should  have  known  that  the  above  statement  about  the  chief  of  the  legal  section 
was  inaccurate  at  the  time  of  his  testimony. 

Mr.  Koszola  testified  that  at  the  same  time  the  OIG  was  ignorina  major  fraud 
cases,  it  was  "vigorously  investigating  an  employee  who  was  recyclingRTC  trash  and 
using  the  money  he  received  to  buy  coffee  and  doughnuts  for  other  RTC  employees." 

The  complaint  referenced  here  was  received  on  July  14,  1992.  Mr.  Koszola  con- 
ducted three  telephonic  interviews  from  August  4-5  and  wrote  up  the  results  of  his 
activity  on  August  7.  His  review  disclosed  tJiere  was  no  merit  to  opening  an  inves- 
tigation and  the  complaint  was  closed.  This  was  not  a  "vigorous  investigation." 

Mr.  Koszola  testified  that  he  'saw  an  IG's  office  that  would  insist  that  agents  pur- 
sue small  [cases],  like  time  and  attendance  cases  of  RTC  employees.  It  was  safer  to 
investigate  penny  ante  matters  and  to  find  a  lower-level  worker  who  you  could  show 
was  a  few  hours  off  on  his  hours  than  to  respond  to  the  much  more  significant  cases 
of  waste,  fraud,  abuse  and  wrongdoing  involving  millions  of  dollars." 

As  of  September  18,  1993,  we  have  opened  more  than  700  investigative  cases.  Of 
those  cases,  only  10 — slightly  more  than  1  percent — have  been  opened  on  time  and 
attendance  violations.  In  the  meantime,  our  aeents  have  been  involved  in  cases  that 
resulted  in  the  indictment  of  approximately  100  individuals,  the  conviction  to  date 
of  71,  and  millions  in  fines,  restitution,  and  monetary  recoveries.  This  has  all  been 
accomplished  by  an  organization  that  literally  did  not  exist  until  early  1990. 

Mr.  Koszola  testified  that  he  was  ordered  by  his  supervisor  to  "discontinue  any  con- 
tact with  the  Senate  Banking  Committee." 

Mr.  Sullivan  states  that  at  no  time  did  he  ever  tell  Mr.  Koszola  to  discontinue 
contact  with  the  Senate  Banking  Committee.  According  to  Mr.  Sullivan,  he  has  no 
knowledge  of  when,  with  whom,  or  what  discussions,  iT  any,  Mr.  Koszola  had  with 
members  of  the  Senate  Banking  Committee  or  their  staffs. 

Mr.  Koszola  testified  that,  since  being  placed  on  administrative  leave,  he  has  re- 
ceived at  least  10  threatening  phone  cal^. 

Mr.  Koszola  seems  to  imply  that  the  OIG  is  somehow  responsible  for  the  phone 
calls.  We  did  not  make  any  harassing  calls  to  him. 

Exhibits 

Mthough  Mr.  Koszola  did  not  make  this  an  issue  during  his  testimony,  he  did  in- 
clude as  Exhibit  10  to  his  prepared  statement  an  unsigned  March  15,  1993,  memo- 
randum to  his  supervisor  concerning  the  removal  and  searching  of  records  from  his 
ofilce.  We  believe  that,  since  it  was  mcluded,  it  needs  to  be  adoressed.  Mr.  Sullivan 
reports  that  on  March  9,  1993,  Mr.  Koszola  was  on  sick  leave.  Mr.  Sullivan  was 
looking  for  a  document  related  to  the  "sit  and  read"  issue  discussed  elsewhere  in 
this  letter.  While  looking  for  that  document,  Mr.  Sullivan  came  upon  a  box  of 
records  which  pertained  to  a  case  from  which  Mr.  Koszola  had  been  reassigned.  Mr. 
Koszola  had  earlier  been  directed  to  turn  over  all  documents  and  records  in  his  pos- 
session concerning  this  investigation,  so  Mr.  Sullivan  took  the  box  to  give  to  the 
case  agent  nresently  assigned  the  investigation.  When  transferring  those  docu- 
ments, Mr.  Sullivan  noticed  that  the  box  had  other  files,  as  well,  which  he  then  re- 
turned to  Mr.  Koszola. 

Administrative  Leave 

Mr.  Koszola:  He  was  locked  out  from  work  for  the  past  several  months. 

Mr.  Koszola  has  been  placed  on  administrative  leave.  This  matter  was  raised  at 
the  hearing,  with  the  implication  that  this  may  have  been  some  form  of  retaliation 
or  harassment.  In  fact,  as  he  well  knows,  Mr.  Koszola  is  not  on  administrative  leave 
for  any  reason  related  to  retaliation  or  harassment.  Although  Mr.  Koszola  has 
raised  this  issue,  privacy  considerations  prevent  us  from  discussing  it  further  at  this 
time  without  Mr.  Koszola's  consent  or  a  request  from  the  Committee.  We  stand 
ready  to  respond  to  such  a  request  and  provide  the  additional  information  which 
will  assist  the  Committee  in  determining  the  veracity  of  this  witness  and  his  testi- 
mony. 

Other  Issues 

At  the  conclusion  of  the  hearing  on  September  23,  1993,  Mr.  Koszola  stated,  "I 
tried  to  refinance  my  house  about  six  weeks  ago  and  the  RTC  and  the  FDIC  have 
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still  refused,  after  several  written  reouests  and  oral  requests,  to  verify  that  I  have 
been  employed  with  them  .  .  .  And  tney  are  interfering  with  a  credit  union  where 
I  already  have  an  account  to  get  a  lower  interest  rate." 
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November  19,  1992 


Hon.  John  J.  Adair 
RTC  Inspector  General 
1735  North  Lynn  St. 
Rosslyn,  VA  22206 

Mr.  Robert  D.  Hoffinan 
FDIC  Inspector  General 
550  17th  Street,  N.W. 
Washington,  DC  20429 


Dear  Inspector  Generals  Adair  and  Hoffinan: 

The  Washington  Post  on  November  10,  1992,  in  a  story  which  I  enclose  for 
your  review,  reports  that  Ross  Perot  charged  that  Bush  administration 
officials  had  violated  his  privacy  by  culling  information  from  his  Navy 
records  as  well  as  records  with  the  Resolution  Trust  Corporation  and  the 
Federal  Deposit  Insurance  Corporation.   Earlier  this  year,  a  Houston 
Chronicle  story,  which  I  also  enclose  for  yoxir  review,  indicated  that  there 
may  have  been  a  misuse  of  government  resources,  including  by  the  RTC,  to 
collect  information  about  Ross  Perot. 

Although  there  may  prove  to  be  benign  explanations  for  both  of  these  press 
reports,  I  am  deeply  concerned  that  government  resources  may  have  been 
utilized  in  a  maimer  that  is  inconsistent  with  the  mission  of  the  RTC  and 
the  FDIC.  While  the  press  accounts  are  limited  to  potential  problems 
identified  by  independent  candidate,  Ross  Perot,  I  would  be  interested  to 
know  whether  any  other  presidential  candidates.  Democratic,  Republican  or 
Independent  aspirants,  were  also  subject  to  any  scrutiny  by  the  RTC  or 
FDIC. 

Accordingly,  I  am  asking  each  of  you  to  report  back  to  the  Senate  Banking 
Committee  within  3  months  from  the  date  of  this  letter  with  complete 
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accounts  as  to  whether  during  the  course  of  the  presidential  election  year 
there  had  been  scrutiny  by  the  RTC  or  FDIC  of  any  potential  candidate  for 
the  office  of  the  Presidency.  Also,  I  would  like  a  ftill  explanation  of  the 
allegations  that  are  raised  in  the  articles  which  I  am  enclosing  for  your 
review. 


SinccBely, 


cc:  Albert  Casey,  RTC  CEO 

Andrew  Hove,  FDIC  Acting  Chairman 
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OFFICE  OF 

INSPECTOR 
GENERAL 

RESOLUTION  TRUST 
CORPORATION 


July  9.  1993 

The  Honorable  Donald  W.  Riegle,  Jr. 
Chairman,  Committee  on  Banldng,  Housing 

and  Urtan  Atfain 
United  States  Senate 
Washington,  D.C.   20510-6075 

Dear  Chairman  Riegle: 

You  asked  us  to  determine  whether  any  presidential  candidates  were  subject  to 
any  scrutiny  by  the  RTC.   Your  request  followed  a  newspaper  article  published  in 
The  Washingion  Post  on  November  10,  1992.   In  that  article,  H.  Ross  Perot 
charged  that  Bush  administration  officials  had  violated  his  privacy  by  culling 
information  from  records  at  RTC,  as  well  as  two  other  agencies. 

A  copy  of  our  Repon  of  Investigation  and  memorandum  dated  May  7,  1993  to 
Roger  C.  Altman,  Acting  President  and  CEO,  are  e.iclosed  for  your  informaiion. 

Our  investigation  found  that  the  Director.  Office  of  Corporate  Communications 
(OCC),  and  two  members  of  his  staff,  received  inquiries  from  representatives  of 
the  news  media  requesting  information  relative  to  the  purchase  of  RTC  assets  by 
Mr.  Perot  or  his  related  companies.   The  Director  instructed  a  member  of  his 
staff  to  contact  a  Texas  staff  person  to  obtain  the  information.   It  appears  that 
only  previous  press  releases  detailing  the  sale  of  assets  to  H.  Ross  Perot,  Jr.  were 
released.   The  stai'f  also  received  an  inquiry  from  the  news  media  regarding  asset 
sales  to  President  Bush,  and  no  information  was  found.   In  addition,  OCC  was 
queried  by  the  media  concerning  Hillary  Rodham  Clinton,  and  a  copy  of  the 
Legal  Services  Agreement  (a  public  document)  between  RTC  and  Rodham 
Clinton's  law  rlrm  may  have  been  released  to  the  news  media. 

Additionally,  OCC  received  an  inquiry  from  the  news  .media  peraining  to  the 
rent  payments  by  a  tenant  in  a  property  once  owned  by  RTC.    OCC  presumed 
that  this  request  related  to  President  Clinton.   This  inquiry  was  coorcinated  with 
the  iwif  of  the  F.-eecom  of  Information  iFOI.^)/Pnvacy  Act  B.-anc.i,  Office  of  -Jr.i 
Secretary-,  wno  mstracied  OCC  .not  to  release  My  information  regardi.'.g 
individual  tenants,  and  to  inform  the  news  meaia  they  would  have  to  r"ile  a  FOL^ 
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request  to  obtain  the  information.   Prior  to  that  instruction,  the  OCC  continued  to 
seek  the  information  to  respond  to  the  news  media  inquiry.   The  OCC  did 
vertjally  obtain  the  information  sought,  but  did  not  release  any  information  to  the 
news  media  since  they  were  told  that  a  FOLA  request  was  needed.   The  RTC 
refused  to  confirm  or  deny  the  existence  of  such  records  in  response  to  a 
subsequent  FOIA  request. 

It  is  our  opinion  that  concerns  about  individual  privacy  were  evident  at  the  onset 
of  the  tenant  inquiries.    It  should  also  have  been  apparent  that  a  tenant's  personal 
rental  records  were  not  publicly  available  information,  which  is  the  only 
information  OCC  is  authorized  to  release.    Therefore,  no  attempts  should  have 
been  made  by  OCC  to  obtain  the  requested  information,  and  the  requester  should 
have  been  immediately  directed  to  the  FOIA/Privacy  Act  (PA)  office. 

We  have  also  enclosed  a  copy  of  a  Disposition  Report,  signed  by  Mr.  AJtman,  in 
which  he  indicated  his  action  on  this  case.   Mr.  Altman  wrote  Dennis  F.  Geer, 
Vice  President,  Division  of  Administration  and  Corporate  Relations,  on  July  1, 
1993,  directing  that  he  review  the  OCC's  methods  of  processing  inquiries  and 
develop  written  internal  prcx»lures  to  ensure  compliance  with  stanjtory  and 
corporate  mandates  concerning  release  of  information.   We  have  also  enclosed  a 
copy  of  Mr.  Altman's  memorandum  to  Mr.  Geer. 

Please  call  me  on  (703)  908-7801  if  you  should  have  any  questions. 

Sincerely  yours. 


CUoMv 


John  J.  i4dair 
Inspector  General 

Enclosures 
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Level  1—1  of  1  Story 
Copyri^t  1992  The  Houston  Chronicle  Publishing  Company  The  Houston  Chronicle 
June  26,  1992,  Friday,  2,  STAR  Edition 
Section:  A;  Pg.  22 
Lenctth:  357  words 

Headline:  Aiding  in  Perot  probe  was  "routine,"  RTC  says 
Byune:  ALAN  BERNSTEIN,  Houston  Chronicle  Political  Writer;  Staff 
Keyword:  Elections  Presidential 

Body:  The  Federal  Government's  Resolution  Trust  Corp.  routinely  searched  its 
Texas  files  for  information  on  its  own  deals  with  Ross  Perot  in  response  to  a  report- 
er's question,  an  RTC  spokeswoman  says. 

The  records  search,  completed  this  month,  showed  that  the  RTC's  only  trans- 
actions with  the  likely  independent  presidential  candidate  took  place  last  year  and 
were  described  in  government  news  releases  at  the  time,  spokeswoman  Sue  Brown 
said  Thursday. 

Brown  said  the  internal  examination  of  RTC  files  was  conducted  in  response  to 
a  Washington  reporter's  question  about  RTC  dealings  with  the  Dallas  billionaire. 

There  was  nothing  unusual  about  the  records  search.  Brown  said.  The  agency, 
which  oversees  the  assets  of  faUed  financial  institutions,  would  answer  such  inquir- 
ies about  any  landowner  in  about  two  weeks,  she  said. 

Perot  has  charged  that  the  Republican  Party  is  conducting  a  "dirty  tricks"  cam- 
paign against  him  that  includes  examining  his  late  mother's  will  and  other  public 
documents. 

An  anonymous  caller  identifying  himself  as  an  RTC  employee  and  Perot  supporter 
told  the  Cnronicle  this  week  that  the  RTC  was  "using  government  resources  to  try 
and  dig  up  dirt  about  Ross  Perot." 

But  the  RTC  spokeswoman  said  the  inquiry  was  limited  to  the  RTC's  own  records 
and  was  initiatea  only  to  answer  the  reporter's  question.  "We  were  just  responding 
to  a  basic  press  inquiry,"  she  said. 

Perot's  maverick  candidacy  has  triggered  widespread  investigation  into  his  back- 

f'ound  and  business  record  by  the  nation's  news  media.  Perot  alleges  that  President 
ush's  campaign  has  joined  tiie  effort  with  "opposition  research"  and  has  purposely 
distorted  his  record. 

Certain  Federal  Government  files  are  available  to  reporters  and  others  through 
formal  requests  made  under  the  Freedom  of  Information  Act. 

But  Brown  said  the  R'TC  regularly  responds  to  less  formal  requests  such  as  the 
one  that  triggered  the  examination  oi  files  about  Perot. 

Last  year,  Perot  companies  purchased  millions  of  dollars  worth  of  Dallas-area 
land  that  had  been  owned  by  financial  institutions  now  under  RTC  control. 
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of  his  diughten  with  a  doctored 
photognph,  disrupt  oer  weddmc 
and  wiretap  his  btttincM  o£5ce. 

When  first  told  of  the  passport 
seardi  festerday.  Perot  said:  If  I 
said  aajrthinc  about  it,  everybody 
would  say  Pm  a  paranoid  investiga- 
tor, wouldn't  they?  For  all  I  know, 
that's  woat  this  is  for — to  cet  me  to 
mak^a  camment.* 

He  called  the  seardi  of  his  pass- 
port files  Veird.'  adding:  1  can't 
think  of  anything  duQer  than  my 
passport  reoords.' 

In  the  interview,  Perot  also 
charged  that  Bush  administratioa 
officials  had  violated  his  privacy  by 
culling  iofonnatioo  from  his  Navy 
reoords  as  wdl  as  reoords  with  the 
Resohitioo  Trust  Gxp.  and  Federal 
Deposit  Insuraoce  Corp. 

When  the  Sate  Department's 
seardi  for  records  oa  Qintoa  was 


disclosed  last  mooth,  department 
ofTidals  said  it  was  «*i^,|^)j(|  ^ 
response  to  three  FOIA  reqoests 
from  news  organtxatiaas  i^i-inHi^ 
infonnatjoo  on  the  DeoMcratic 
presidential  oominee  receired  ki 
September.  But  department  offi- 
cials later  acknowledged  those  re- 
quesu  had  been  improperly  expe- 
dited. 

This  prompted  the  Natioa  mag^ 
azine  to  file  a  suit  over  the  depart- 
ment's failare  to  process  an  FOIA 
request  filed  by  one  of  the  maga- 
zine's editon  three  months  earfi- 
er — on  June  22 — for  material  on 
Perot.  In  an  af6davit  filed  in  re- 
sponse to  the  suit  on  OcL  19.  Frank 
M.  Machak.  the  department's  kh 
fomution  and  privacy  coordinator, 
made  no  mentioa  of  the  OcL  L3 
seardi  by  McQerey  for  records  on 
PeroL 
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Hosolution  Trust  Corporation 


March   31,    1992 

Mr.  Robert  M.  Bryant 

Special  Agent  in  Charge 

Washington  Metropolitan  Field  Office 

Federal  Bureau  of  Investigation 

1900  Half  Street  SW 

Washington,  DC   20535 

Subject:   Albert  V.  Casey  (Chief  Executive  Officer) 
Resolution  Trust  Corporation 
Washington  DC 

Patricia  M.  Patterson  (Borrower) 
Dallas,  Texas 
Our  file:   WA-92-0012 

Dear  Mr.  Bryant: 

We  have  received  an  allegation  involving  Albert  V.  Casey,  Chief 
Executive  Officer,  Resolution  Trust  Corporation.  The  allegation 
involves  a  potential  violation  of  18  USC  1014  and  2.  Since  Mr. 
Casey  is  a  Presidential  appointee  and  the  head  of  this  agency,  we 
are  forwarding  the  matter  to  you. 

The  allegation  was  received  through  our  Hotline  on  March  27,  1992. 
The  enclosed  "Record  of  RTC  OIG  Hotline  Call"  documents  the 
allegation.  An  anonymous  caller  alleged  that  Mr.  Casey  telephoned 
Hugh  McColl,  President,  NCNB  (now  Nations  Bank)  to  use  his  position 
to  influence  the  treatment  of  a  foreclosure  on  a  loan  to  Patricia 
M.  Patterson,  who  is  purportedly  Mr.  Casey's  "girlfriend."  The 
caller  alleged  that  Ms.  Patterson's  loan  was  restructured,  saving 
her  $500,000.  The  caller  alleged  that  Ms.  Patterson  has 
significant  assets  which  were  "covered-up"  in  restructuring  this 
loan.  In  addition,  it  is  alleged  that  forgiveness  of  the  debt  was 
not  reported  to  the  IRS. 

The  Patterson  loan  appears  to  have  been  renegotiated  through 
AMRESCO,  an  NCNB  subsidiary  which  handles  the  institution's  bad 
assets.   AMRESCO  is  an  RTC  contractor. 


1736  rtorth  Lyrwi  Street  ■  Ro«^/n.  Vlrgrio    22209 
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Mr.  Robert  M.  Bryant 
Page  Two 
March  31,  1992 

We  request  that  you  advise  us  of  the  results  of  your  inquiry. 
Please  call  me  on  (703)908-7860,  if  you  have  any  questions  or  need 
assistance. 


Sincerely, 


Clark  W.  Blight  \ 
Assistant  Inspector  General 
for  Investigation 
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Resolution  Trust  Corporation 


April  9,  1992 

Mr.  WilUam  A.  Keefer 

Acting  Chief 

Public  Integrity  Section 

Department   of  Justice 

P.O.  Box  27321,  Central  Station 

Washington,  D.C.  20038 

Dear  Mr.  Keefer: 

We  have  received  an  allegation  involving  Albert  V.  Casey,  Chief  Executive  Officer, 
Resolution  Trust  Corporation  (RTC).  This  letter  is  to  advise  you  of  this  matter,  since  Mr. 
Casey  is  a  Presidential  appointee  and  head  of  this  agency. 

In  view  of  Mr.  Casey's  status,  we  forwarded  the  matter  to  the  Federal  Bureau  of 
Investigation  (FBI),  Washington  Metropolitan  Field  Office.  Enclosed  is  a  copy  of  our 
correspondence    with  the  FBI. 

Should  you  or  members  of  your  staff  have  any  questions,  please  call  me  on  (703)  908-7860. 

Sincerely, 

Clark  W.  Blight 
Assistant  Inspector  General 
for  Investigation 

Enclosure 

cc:    Mr.  Robert   M.  Bryant 

Federal  Bureau  of  Investigation 


1735  r-lcfth  Lynn  Street  ■  Rossf/n.  Virginia    22209 
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U.  S.  Departmcut  of  Justice 


Washinpon,  D.C  20S30 

JUL  2  9  1993 


Mr.  Clark  w.  Blight 
Assistant  Inspector  General 

for  Investigation 
Office  of  Inspector  General 
Resolution  Trust  Corporation 
173  5  North  Lynn  Street 
Rosslyn,  Virginia   22209 

Dear  Mr.  Blight: 

You  referred  to  the  Public  Integrity  Section  anonymous 
allegations  concerning  Albert  V.  Casey,  the  former  Chief  Executive 
Officer  of  the  Resolution  Trust  Corporation  and  Patricia  Patterson, 
a  Texas  businesswoman  who  is  Casey's  companion.  These  allegations 
centered  on  Casey's  use  of  his  influence  to  secure  a  loan 
renegotiation  for  Patterson. 

We  are  closing  this  matter  because  investigation  has  failed  to 
substantiate  the  allegations.  Should  your  office  become  aware  of 
further  information  relevant  to  the  investigation,  please  feel  free 
to  refer  that  information  to  us  as  well. 

Thank  you  for  your  assistance  with  this  matter. 

Sincerely, 


;  Joseph  E.  Gangloff 
lActing  Chief 

Public  Integrity  Section 

Criminal  Division 


cc:   Special  Agent  Janis  Famous 

Federal  Bureau  of  Investigation 

Thomas  F.  Cusick 

Financial  Crimes  Enforcement  Network 
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RESOLUTION  TRUST  CORPORATION,  OFFICE  OF  INSPECTOR  GENERAL 
Policies  and  Procedures  Manual 

Part:  I.  Operations  Policies  and  Procedures. 

Section:  OIG-130  General  Management  Policies  and  Procedures. 

Chapter:  110.3  Confidential  Sources. 

1.  Purpose.  To  provide  policy  and  guidance  on  Oflice  of  Inspector  General  (OIG)  Con- 
fidential Sources  (CS)  and  relating  confidential  documents. 

2.  Definitions 

a.  Confidential  Source.  Any  person  who  provides  information  to  the  OIG  on  a  con- 
fidential basis. 

b.  Complainant.  Any  person  who  makes  a  complaint  to  the  OIG  concerning  the 

gossible  existence  of  fraud,  waste,  or  mismanagement  affecting  the  Resolution  Trust 
iorporation's  (RTC)  programs  and  operations.  There  are  three  types  of  complain- 
ants. 

(1)  Employee  Complainant.  Any  RTC  employee  who  makes  a  complaint  to  the 
OIG. 

(2)  Public  Complainant.  Any  person  who  is  not  an  RTC  employee  who  makes 
a  complaint  to  the  OIG. 

(3)  Anonymous  Complainant.  A  person  who  makes  a  complaint  without  disclos- 
ing his/her  identity. 

c.  Witness.  Any  individual,  including  an  RTC  employee,  who  provides  information 
or  evidence;  who  testifies  or  is  asked  to  be  present  at  a  transaction  to  testily  to  its 
having  taken  place;  or  who  has  personal  knowledge  of  something  as  evidence  or 
proof. 

d.  Contact.  Generally,  the  Contact  is  the  OIG  staff  member  responsible  for  having 
initially  developed  the  CS.  Contacts  may  introduce  an  alternate  OIG  Contact  to  the 
CS. 

3.  Legislative  Provisions 

a.  The  Inspector  General  Act  of  1978,  as  amended  (5  U.S.C.,  App.  3,  Section  7) 
states  the  following: 

(1)  The  Inspector  General  may  receive  and  investigate  complaints  or  informa- 
tion from  an  employee  of  the  establishment  concerning  the  possible  existence  of 
an  activity  constituting  a  violation  of  law,  rules,  or  regulations,  or  mismanage- 
ment, gross  waste  of  funds,  abuse  of  authority  or  a  substantial  and  specific  danger 
to  the  public  health  and  safety. 

(2)  The  Inspector  General  shall  not,  afler  receipt  of  a  complaint  or  information 
from  an  employee,  disclose  the  identity  of  the  employee  without  the  consent  of  the 
employee,  unless  the  Inspector  General  determines  such  disclosure  is  unavoidable 
during  the  course  of  the  investigation. 

(3)  Any  employee  who  has  authority  to  take,  direct  others  to  take,  recommend, 
or  approve  any  jjersonnel  action,  shall  not,  with  respect  to  such  authority,  take 
or  threaten  to  take  any  action  against  any  employee  as  a  reprisal  for  making  a 
complaint  or  disclosing  information  to  an  hispector  General,  unless  the  complaint 
was  made  or  the  information  disclosed  with  the  knowledge  that  it  was  false  or 
with  wilUul  disregard  for  its  truth  or  falsity. 

b.  The  Whistleblower  Protection  Act  of  1989  does  not  apply  to  the  RTC.  However, 
reprisEils  against  RTC  employees  for  reporting  fraud,  waste,  or  mismanagement  to 
the  OIG  violate  the  Inspector  General  Act  of  1978,  as  amended.  Furthermore,  such 
action  constitutes  a  violation  of  RTC's  ethics  provisions,  RTC  Circular  2410.1, 
Standards  of  Ethical  Conduct  for  RTC  Employees. 

4.  Policy 

a.  The  responsible  Assistant  Inspector  General  (AIG)  may  designate  an  individual 
as  a  CS  when  conditions  warrant  such  a  designation.  The  AIG  may  delegate  this 
authority  to  senior  OIG  managers  in  the  field  and  headquarters,  as  appropriate. 
However,  complainants  and  witnesses  differ  in  their  rights  to  confidentiality.  The 
following  is  OIG  policy  regarding  confidentiality  for  the  three  types  of  complainants 
and  for  witnesses: 

(1)  Employee  Complainants.  Pursuant  to  the  Inspector  General  Act  of  1978,  as 
amended,  all  RTC  employee  complainants  automatically  have  confidential  status 
unless  they  waive  it  by  consenting  specifically  to  allow  OIG  to  use  their  identities. 
Confidentiality  may  also  be  waived  by  subsequent  actions  by  the  complainant.  A 
case-by-case  determination  as  to  such  waivers  must  be  made  in  consultation  with 
OIG  Counsel. 
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(2)  Public  Complainants.  Confidentiality  should  not  be  provided  to  public  com- 
plainants unless  they  specificcQly  request  it. 

(3)  Anonvmous  Complainants.  Anonymous  complainants  cannot  be  treated  as 
confidential  sources  because  their  identity  has  not  been  disclosed  to  the  OIG. 
However,  in  receiving  their  complaints,  the  OIG  Contact  should  ask  anonymous 
complainants  to  identify  themselves  in  order  to  facilitate  an  OIG  inquiry.  If  iden- 
tification is  given,  the  complainant  should  be  treated  as  appropriate  under  sub- 
paragraph 1,  2,  or  4. 

(4)  Witnesses.  Confidentiality  should  not  normally  be  provided  to  witnesses  re- 
garding information  they  submit  in  response  to  questions  concerning  an  official 
mquiry.  However,  if  the  witness  initiates  a  complaint  regarding  a  diftierent  mat- 
ter, confidentiality  may  be  granted  to  the  witness  for  that  information  only  if  the 
witness  is  an  RTC  employee  or  requests  confidentiality. 

b.  A  Contact  may  ask  a  CS  to  provide  information  already  in  his/her  possession, 
or  to  provide  information  which  comes  to  his/her  attention  concerning  subjects  of  au- 
thorized OIG  activity. 

c.  It  should  never  be  expressed  or  implied  to  a  CS  that  his/her  identity  will  never 
be  released.  The  OIG  staff  shall  not  disclose  the  identity  of  any  CS  without  the  indi- 
vidual's consent,  unless  the  Inspector  General  determines  such  disclosure  is  un- 
avoidable during  the  course  of  an  audit  or  investigation. 

d.  Efforts  should  be  made  to  independently  verity  the  information  provided  by  a 
CS  without  jeopardizing  the  confidentiality  of  the  CS. 

e.  The  Contact  should  be  alert  to  any  situation  that  mi^t  be  construed  as  an 
abuse  of  the  CS's  status  and,  if  necessary,  inform  the  CS  of  the  following: 

(1)  The  assistance  of  the  CS  is  strictly  voluntary; 

(2)  The  CS's  relationship  with  the  OIG  will  not  protect  him/her  from  arrest  or 
prosecution  for  tiny  violation  of  Federal,  state,  or  local  law;  and/or 

(3)  The  CS  supply  of  information  to  the  OIG  does  not  make  him/her  an  OIG 
employee,  nor  should  such  a  status  ever  be  claimed  by  the  CS. 

f.  In  carrying  out  any  request,  the  CS  wUl  not  be  encouraged  or  requested  to  par- 
ticipate in  any  acts  of  violence,  initiate  or  instigate  a  plan  to  commit  criminal  acts, 
or  use  unlawful  techniques  to  obtain  information. 

g.  When  a  CS  learns  that  persons  involved  in  an  OIG  case  intend  to  conmiit  or 
participate  in  a  crime,  or  to  cause  harm  to  RTC's  programs  and  operations,  the  CS 
IS  encouraged  to  immediately  notify  the  OIG  Contact  or  alternate. 

h.  No  member  of  the  OIG  will  disclose  the  identity  of  a  CS  without  authorization 
from  Inspector  General,  pursuant  to  the  Inspector  General  Act  of  1978,  as  amended 
(5  U.S.C,  App.  3,  Section  7  (b)). 

5.  Procedures.  Each  AIG  is  responsible  for  ensuring  that,  once  approved^  a  CS's 
identity  remains  confidential.  The  AIG,  or  designee,  is  responsible  for  the  following 
procedures. 

a.  Designating  CS 

(1)  The  Contact  should  direct  a  written  request  to  the  responsible  AIG,  or  des- 
ignee (if  appropriate),  for  authorization  to  designate  an  individual  as  a  CS.  If  the 
written  request  is  mailed,  only  registered  mail  or  ovemi^t  maO  should  be  used. 
The  written  request  should  include  the  full  identity  of  the  CS  with  as  much  back- 
ground information  concerning  the  individual  as  possible  and  a  brief  justification 
lor  using  the  individual  as  a  CS.  The  procedures  lor  recording  hotline  information 
(Paragraph  6.  c),  outlined  in  our  Hotline  policy,  OIG  Policies  and  Procedures 
Manual  Chapter  110.2,  satisfy  these  requirements.  At  most,  only  an  original  and 
one  copy  of  the  written  request  should  exist;  no  copies  should  be  maintained  in 
the  case  files  or  workpapers.  The  responsible  AIG,  or  designee,  should  maintain 
the  original  and,  if  made,  one  copy  in  locked  safes. 

(2)  If  approved,  the  AIG,  or  designee,  will  assign,  from  their  numerically 
sequenced  CS  log,  a  designation  code  that  will  be  used  to  refer  to  the  CS.  The 
designation  code  should  identify  the  OIG  office,  followed  by  CS  to  note  that  the 
source  is  confidential  and  then  a  sequential  number  (e.g.,  ATL-I/CS/01  stands  for 
OIG  Office  of  Investigation,  Atlanta  s  first  CS).  The  log,  which  must  be  secured 
in  a  locked  safe,  should  contain  the  true  identity  of  the  CS,  designation  code,  case/ 
assignment  number,  and  Contact's  name. 

b.  Maintaining  the  Source's  Confidentiality.  CSs  must  not  be  identified  by  name, 
gender,  or  other  telling  information  which  may  lead  another  to  deduce  a  CfS's  true 
identity.  Any  reference  to  the  CS  should  be  by  the  designation  code  only.  This  ap- 
plies to  all  written  communication — from  preparing  internal  papers  (i.e.,  case  files, 
work  papers,  etc.)  to  issuing  relevant  documents  (i.e.,  reports,  memorandum). 

6.  Contact.  Questions  regarding  OIG  guidance  on  this  policy  should  be  directed  to 
the  AIG  for  Policy,  Planning  and  Resources. 
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The  exhibit  identification  will  be  stamped  at  the  bottom  right  of  each  exhibit  page, 
whenever  possible.  Otherwise,  the  stamp  will  be  placed  on  the  exhibit  page  wher- 
ever most  convenient. 

6.  Review  and  Issuance  of  the  ROI 
a.  Review  6v  the  RIGl  or  DAIGI 

(1)  'Hie  RIGI,  DAIGI  (Headgueirters),  or  his/her  designee  is  responsible  for  re- 
viewing and  approving  each  ROI  before  it  is  issued  by  that  office.  The  review 
should  De  conducted  to  ensure  that  acceptable  standards  for  investigative  activity 
have  been  met  and  that  the  ROI  accurately  reflects  the  results  of  the  investiga- 
tion. Special  care  should  be  taken  to  ensure  that  all  investigative  leads  have  been 
addressed  and  that  appropriate  support  exists  for  the  information  reported.  Addi- 
tionally, the  reviewer  should  ensure  that  the  report  is  written  clearly  and  con- 
cisely, without  opinions  of  the  writer,  and  that  the  report  is  free  of  spelling,  gram- 
matical and  punctuation  errors. 

(2)  Typically,  a  copy  of  the  ROI  wUl  be  submitted  to  the  DAIGI  (Field)  at  the 
time  it  is  issued.  On  a  case-by-case  basis,  depending  upon  the  sensitivity  or  sig- 
nificance of  the  investigation,  the  Assistant  Inspector  General  for  Investigation 
(AIGI)  may  require  that  a  copy  of  the  ROI  be  submitted  to  the  DAIGI  (Field), 
prior  to  issuance. 

D.  Issuance  of  ROI  for  Prosecutive  Consideration.  ROIs  issued  for  prosecutive  con- 
sideration should  be  accompanied  by  a  transmittal  letter  from  the  RIGI  or  DAIGI 
(HQ)  to  the  responsible  prosecutor.  The  RIGI  or  DAIGI  (HQ)  should  follow  up  peri- 
odically, if  needed,  until  a  prosecutive  decision  has  been  reached. 

c.  Issuance  of  ROI  to  RTC  Management.  ROIs  issued  to  RTC  management  should 
be  sent  with  a  transmittal  memorandum  from  the  RIGI  or  DAIGI  (HQ)  and  a  blank 
Disposition  Report  (DR)  (Attachment  C).  Within  60  days  of  issuance,  the  DR  should 
be  completed  by  management  and  returned  to  the  RIGI  or  DAIGI  (Headquarters). 
(1)  Distribution  of  the  ROI  will  vary  depending  on  the  subject  matter,  as  out- 
lined in  paragraphs  6.c.(2)  throu^  6.c.(6).  In  addition  to  issuance  of  the  original 
ROI  and  DR,  copies  will  be  provided  to  the  Director,  Office  of  Administrative 
Evaluation,  RTC,  Washington,  DC,  for  appropriate  routing  to  the  various  offices 
required  to  take  action.  The  offices  whicn  are  to  receive  these  copies  should  be 
identified  in  the  memorandum  used  to  transmit  the  original  ROI  to  management. 
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OFHCE  OF 

INSPECTOR 
GENERAL 


RESOLUTION  TRUST 
CORPORATION 


September  11,  1992 

Honoraiple  Henry  B.  Gonzalez 

Chairmar,  Committee  on  Banking,  Finance 

and  Urban  Affairs 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

You  recently  sent  a  letter  to  Albert  V.  Casey,  President  and  CEO,  Resolution 
Trust  Corporation  (RTC),  asking  for  the  Report  of  Investigation  and  complete 
case  r'lle  of  our  investigation  of  former  RTC  General  Counsel  Gerald  L.  Jacobs. 

Mr.  Casey  sent  you  the  Repon  of  Investigation  on  August  20  and  explained  that 
the  balance  of  the  matenal  requested,  the  complete  case  tile,  entailed  a  substandal 
volume  of  material  which  my  office  would  provide.    A  copy  of  much  of  the 
material  generated  or  accumulated  dunng  our  investigation  is  enclosed.   These 
documents  contain  matenal  which  is  not  subject  to  disclosure  under  the  Freedom 
of  Information  Act,  and  is  provided  for  your  use  as  Chairman  of  the  House 
Committee  on  Banking,  Finance  and  Urban  Affairs. 

We  still  have  a  substantial  volume  of  material,  largely  records  of  Western 
Savings  and  Loan  Association,  which  we  reviewed  during  our  investigation  and 
are  prepared  to  provide  to  you.    However,  because  of  the  large  volume  of 
material  (approximately  36  file  boxes)  and  the  nature  of  some  of  it  (personal 
income  tax  returns,  etc.),  we  would  like  :o  meet  with  you  or  your  staff  to  discuss 
our  investigation  and  arrange  delivery,  if  necessary,  of  this  additional  matenai. 

We  would  appreciate  being  contacted  by  a  member  of  your  staff  to  arrange  such  a 
meeting.    In  the  meantime,  should  you  or  members  of  your  staff  have  any 
questions.  I  am  available  to  discuss  this  matter.    I  may  be  reached  on 
(703)  9O8-7S0O. 

Sincerely  yours. 

/  / 

John  !.  Adair 

InsotfCtor  General 


l".>5  \.  I.>uii  Mr.-<  •  «.i.-l>o.  1  \  IIMV 
Sill  ITib  S<r-i«.  N"    •   "j-tuukinn.  !«.'  lOJli.n.l.ll 
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To: 


Cc: 

Bcc: 

7roD: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


•OIG0RTCDC,  •(JIGIQRTCDC,  *9IG2(3RTCDC,  •OIGaORTCDC,  •QIGQRTCATLSOO, 
*(JIGQRTCATLNOR,  *QIG(3RTCDALIG,  •giG-InveORTCDALGOI,, 
•eiG-AuditeRTCDALGOL,  •90IGQRTCDEH,  •QOIGQRTCNB,  •QIGQRTCKC, 
Joan  C.  GreenQIGQRTCATL, Bobbie  H.  Ward(3IGQRTCATL 


John  J.  AdairaiGORTCDC 

GAO  Review 

Thursday,  July  22,  1993  15:15:58  EDT 


The  General  Accounting  Office  is  beginning  a  review  of  RTC  OIG  operations. 
All  OIG  staff  should  cooperate  to  the  fullest  extent  in  GAO's  review. 

We  have  pledged  full  cooperation  to  GAO  and  will  allow  them  access  to  OIG 
files.   In  the  investigations  portion  of  the  review,  GAO  may  be  asking 
qfuestions  which  relate  to  some  of  our  open  cases.   If  questions  are  asXed 
which  members  of  the  investigative  staff  feel  may  adversely  impact  sensitive 
investigative  techniques,  such  as  undercover  operations  or  the  confidentiality 
of  the  investigation,  please  coordinate  this  first  with  your  Headquarters 
staff.   We  are  worXing  with  GAO  to  preserve  the  confidentiality  and  integrity 
of  the  investigation  and  address  GAO's  questions  at  the  same  time. 

The  following  GAO  personnel  will  be  conducting  the  review: 

Lowell  Dodge 
Koman  Burrell 
Terry  Draver 
John  Pretwell 


I  thank  you  in  advance  for  your  cooperation. 
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To: 

re: 

Bcc: 

"rom: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


George  F.  SuHivan«lG§RTCKCCHI 
Daniel  L.  Sherry§iq§RTCKCMID 

Michael  J.  Kos2ola§IG§RTCKCCHI 

Wednesday,  June  10,  1992  16:58:34  CDT 

Y 


There  are  reports  of  individuals  removing  computer  equipment  and  other 
electronic  equipment  from  the  CCO/RTC  facility. 

The  security  company  is  having  a  difficult  time  in  determining 

whether  the  individuals  removing  the  equipment  from  the  CCO  are  authorized  to 

remove  the  equipment. 

There  are  no  internal  controls  in  place  to  prevent  unauthorized  removal  of 

equipment  from  the  CCO  facility.   If  you  want  me  to  suggest  some  procedures 

to  account  for  the  removal  of  equipment  from  the  building,   please  let  me  know. 

Thanks 

Mike 


To: 

Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


Michael  J.  Koszola#IGiRTCKCCHI 
GFSeiGeRTCKCCHI 

Daniel  L.  Sherry §ig§RTCKC>IID 

re: 

Thursday,  June  11,  1992   7:18:46  CDT 


N 


That  goes  a  little  beyond  the  scope  of  our  job,  but  personally,  George  may 
want  to  permit  it. 


,To: 
Cc: 

Bcc: 
■  From: 
Subject: 
Date: 
Attach: 
Certify: 
Forwarded  by: 


Michael  J.  KoszolaeiG9RTCKCCHI 


George  F.  SullivaneiG§RTCKCCHI 

re:Security  Tranining 

Thursday,  June  11,  1992  10:37:53  CDT 


DaA  She°"''  ^^^  ^^^^   ^^   '^'^   function.   Why  was  the  original  of  this  E-Mail  cc 
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ISfIt 


Resolution  Trust  Corporation 

OfTlct  of  Inspector  C«ocral 

OfTk*  of  Ia*«sllc«'lo« 
4900  M«in.  Sum  700 
Kinui  Cir.  M.i«un    64112 


(116)  MI.7I45 

000)  36J0343.EJO.  7I4J 

PAX:  (»I61  36I-OT74 


OFFICE 


MEMORXMOUM 


DATE: 


June  26,  1992 


TO: 


Jude  J.  Gerstner 

Regional  Inspector  General  for  Audit 


FROM:      Daniel  L.  Sherry, 

Regional  Inspector  General  for  Investigation 

SUBJECT:   Audit  Referral  on  possible  Misappropriation  of  Funds 

Due  the  SKOKIE  FEDERAL  RECEIVERSHIP  File  No.KC-92-0040 

This  case  is  assigned  to  Special  Agent  KOSZOLA  who  requests  an 
audit  assist  of  the  mortgage  account  that  was  being  serviced  by 
AFFILIATED  BANK,  Chicago,  Illinois,  for  the  RESOLUTION  TRUST 
CORPORATION  (RTC) . 

GARY  HAYGOOD,  a  former  employee  of  both  SKOKIE  FEDERAL,  Skolcie, 
Illinois  and  AFFILIATED  BANK,  Chicago,  Illinois,  is  suspected  of 
misappropriating  the  funds  from  a  checking  account  at  the 
COLONIAL  BANK  (COLONIAL),  Montgomery,  Alabama. 

The  COLONIAL  account  was  being  used  for  servicing  RTC  assets  in 
Montgomery,  Alabama.   Loan  payments  that  were  collected  on 
properties  in  Montgomery,  were  deposited  in  the  COLONIAL  account. 
HAYGOOD  a  signatory  on  the  COLONIAL  account  was  arrested  for 
theft  of  funds  from  the  COLONIAL  account  and  is  awaiting  judicial 
action. 

If  you  have  any  questions,  please  contact  Special  Agent  KOSZOLA 
at  (708)  290-7746. 


^, 


7<Lc^ct  (_,  — 


/Ve^i. 


lA^UC-^  ^M0'~^ 


L  »o 
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Resolution  Trust  Corporation 
Onioe  of  laspcctor  General 

4900  Maia,  Sua  700 
K>aM<  C<r. MUoui    Mill 


dt«)  9M-TI4S 

(100)  3»5-])4t.Eja.  714) 

FAX:  (II«)  MI-0n4 


OF?XCB    KBMORAMOOK 


DATE: 


June  30,  1992 


TO:       Jude  J.  Gerstner 

Regional  Inspector  General  Cor  Audit 

FROM:     Daniel  L.  Sherry, 

Regional  Inspector  General  for  Investigation 

SUBJECT:   Audit  Referral  on  Sale  of  $22. 8  million  in  Treasury 
Indexed  ARM  Loans  File  Mo.  KC-91-0040 

This  case  is  assigned  to  Special  Agent  Koszola  who  requests  an 
audit  assist  of  the  sale  of  Treasury  indexed  ARM  loans  that  were 
valued  at  approximately  $22.8  million. 

Allegedly  two  offers  were  made  to  purchase  the  loans,  one  of 
which  was  for  $17.3  million.  The  offers  were  allegedly  rejected 
for  being  unacceptable  low  bids.   The  day  after  the  offers  were 
rejected  in  the  CCO,  the  Treasury  ARM  loans  valued  at  S22.8 
million  were  sold  for  approximately  S12.8  million  from  the  KCO. 
The  case  file  does  not  reflect  the  purchaser  of  the  loans. 

If  you  have  any  questions,  please  contact  Special  Agent  Koszola 
at  (708)  290-7746. 
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■  To: 
Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


GFS§IG§RTCKCCHI 


Daniel  L.  Sherry? igeRTCKCMID 

KC-91-0040  i    KC-92-0040 

Tuesday,  June  30,  1992  10:16:06  CDT 


I  have  memos  dated  June  3  0  and  June  2  6  on  the  above  cases  that  request  audit 
assistance  from  Jude  Gerstner.   They  are  both  woefully  short  on  justification 
for  even  making  the  requests. 


What  are  they  concerning? 
cases  referred  by  Audit? 


Can't  we  do  the  work  ourselves?   Did  we  get  these 
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RESOLUTION  TRUST  CORPORATION,  OFFICE  OF  INSPECTOR  GENERAL 

Date:  July  1,  1992 

To:  Gerald  Jacobs,  Senior  Vice  President  and  General  Counsel  Division  of  Legal 

Services 

From:  Sharon  E.  Vander  Vennet,  Assistant  Inspector  General  for  Audit 

Subject:  Controls  Over  RTC's  L^al  Services  Agreements  (A92-022) 

This  report  presents  the  results  of  our  nationwide  audit  of  the  Resolution  Trust 
Corporation's  controls  over  legal  services  agreements.  The  scope  of  our  audit  encom- 
passed the  entire  solicitation  and  retention  process. 

We  conducted  this  audit  to  determine  whether  (1)  RTC's  use  of  legal  services  con- 
tractors was  in  accordance  with  policy  and  guidance,  (2)  legal  services  agreements 
were  being  used  to  circumvent  normal  contracting  procedures,  and  (3)  RTC  was  ef- 
fectively and  efficiently  administering  legal  services  agreements.  To  accomplish  our 
objectives,  we  performed  audit  work  m  Washington,  each  of  RTC's  regional  offices, 
and  selected  consolidated  offices. 

In  brief,  during  the  period  of  our  review  RTC  was  not  complying  with  several  im- 
portant policies  and  procedures,  including  those  covering  competitive  bidding  of  rou- 
tine-type matters,  outside  counsel  evaluations,  and  contracting  with  non-legal  con- 
tractors In  addition,  the  Legal  Division's  information  systems  did  not  capture  impor- 
tant information  or  produce  reports  the  Division  needed  to  adequately  manage  its 
operations  in  accordance  with  policies,  procedures,  and  statutory  requirements  and 
to  ensure  that  it  fulfilled  its  responsibihties.  Also,  the  Legal  Division  review  process 
for  outside  counsel  invoices  and  the  program  the  Division  used  to  pay  these  invoices 
allowed  overpajntnent  of  outside  l^al  counsel.  Finally,  the  Division  lacked  adequate 
controls  to  ensure  that  conflicts  of  interest  were  reported  to  appropriate  levels  and 
those  decisions  were  handled  consistently  and  were  properly  documented. 

As  a  result  of  our  findings,  we  are  making  recommendations  to  improve  compli- 
ance with  current  policies  and  procedures  and  suggest  new  ones  to  improve  the 
Legal  Division's  operations.  In  addition,  we  are  recommending  internal  control  im- 
provements and  information  system  improvements. 

On  March  17,  1992,  we  provided  a  draft  of  this  report  to  the  RTC  and  FDIC  Gen- 
eral Counsels.  Because  several  key  events  occurred  subsequent  to  the  coinpletion  of 
our  fieldwork,  such  as  the  issuance  of  the  FDIC's  OIG  report  on  the  FmC  Legal 
Division  ^  and  the  separation  of  RTC  from  FDIC,  we  agreed  to  gather  additional  in- 
formation on  initiatives  taken  since  the  conclusion  of  our  fieldwork.  We  learned  that 
RTC  has  taken  steps  to  improve  its  methodology  for  hiring  outside  counsel,  imple- 
mented its  new  management  information  system,  revamped  its  payment  system, 
and  developed  a  budget-based  case  management  system.  Information  on  these  im- 
provements is  contained,  as  appropriate,  throu^out  this  report. 

The  Inspector  General  Act  ol  1978,  as  amended,  requires  us  to  report  on  the  sta- 
tus of  management  decisions  on  our  recommendations  in  our  semiannual  reports  to 
Congress.  The  term  "management  decision"  refers  to  management's  evaluation  of 
the  findings  and  recommendations  included  in  an  audit  report  and  the  issuance  of 
a  written  response  that  describes: 

•  specific  corrective  actions  already  taken, 

•  corrective  eictions  to  be  taken  together  with  the  expected  completion  dates  of  their 
implementation, 

•  documentation  that  will  confirm  the  completion  of  corrective  actions, 

•  management's  opinion  on  monetary  benefits  included  in  the  report,  and 

•  the  reasons  why  a  particular  recommendation  is  not  considered  vaUd. 

We  received  the  Corporation's  comments  on  our  draft  report  on  June  15,  1992, 
and  have  included  them  as  an  appendix.  The  response  to  our  May  4,  1992  draft  re- 
port, for  the  most  part,  describea  the  Corporation's  management  decisions  on  the 
recommendations.  Although  we  generally  agree  with  the  Corporation's  plans  on  rec- 
ommendations 1,  2,  6,  8,  9,  12,  and  13;  we  need  additional  documentation  describing 
management's  decisions  before  we  can  close  the  recommendations.  Our  evaluation 
of  the  Corporation's  comments  discusses  the  specific  additional  information  re- 
quired. The  response  did  not  fully  address  recommendations  5,  7,  and  14  and  did 
not  address  recommendations  10  or  11.  The  Division  disagreed  with  recommenda- 
tions 3  and  4.  To  ensure  that  we  can  respond  to  our  reporting  requirement,  we  re- 
quest that  the  audit  liaison  provide  the  information  on  the  management  decisions 
within  60  days  after  the  date  of  this  report. 


^Thie  report  was  prepared  by  Price  Wateriiouse,  a  certified  Public  Accounting  firm,  under  the 
irection  of  the  FDIC  Office  of  Inspector  General. 
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Executive  Summary 

The  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act  of  1989 
(FIRREA)  established  the  Resolution  Trust  Corporation  (RTC)  to  resolve  the  savings 
and  loan  industry  crisis  under  the  management  of  the  Federal  Deposit  Insurance 
Corporation  (FDIC).^  In  its  role  as  manager,  among  other  items,  FDIC  provided 
legtd  services  to  RTC  through  both  its  own  in-house  Legal  Division  and  outside  legal 
counsel.^  Because  FDIC's  legal  case  load  increased  substantially  with  the  passage 
of  FIRREA,  the  Legal  Division  began  using  outside  counsel  extensively  and  reported 
spending  $615  million  on  outside  counsel  in  1990.  Both  the  Congress  and  the  public 
expressed  concerns  about  these  large  expenditures. 

Because  of  the  concerns  expressed  and  the  large  dollar  amounts  involved,  we  con- 
ducted this  audit  of  the  Legal  Division's  use  of  outside  counsel.  Our  audit  was  per- 
formed from  March  1991  to  August  1991,  and  focused  on  the  heaal  Division's  adher- 
ence to  policy  and  guidance;  the  efficiency  and  effectiveness  of  the  processes  to  hire, 
pay,  and  manage  outside  counsel;  and  the  Division's  use  of  outside  counsel  to  enter 
into  contracts  instead  of  using  established  RTC  contracting  procedures.  We  con- 
ducted additional  work  in  March  and  April  1992  to  determine  what  changes  the 
RTC  Legal  Division  had  made  since  we  completed  our  field  work. 

Results  In  Brief 

In  brief,  during  the  period  of  our  review  RTC  was  not  complying  with  several  im- 
portant policies  and  procedures,  including  those  covering  competitive  bidding  of  rou- 
tine-type matters,  outside  counsel  evaluations,  and  contracting  with  non-legal  con- 
tractors. In  addition,  the  Legal  Division's  information  systems  did  not  capture  im- 
portant information  or  produce  reports  the  Division  needed  to  adequately  manage 
its  operations  in  accordance  with  policies,  procedures,  and  statutoiy  re<juirements 
and  to  ensure  that  it  fulfilled  its  responsibilities.  Also,  the  Legal  Division  review 
process  for  outside  counsel  invoices  and  the  program  the  Division  used  to  pay  these 
invoices  allowed  overpayment  of  outside  legal  counsel.  Finally,  the  Division  lacked 
adequate  controls  to  ensure  that  conflicts  of  interest  were  reported  to  appropriate 
levels  and  those  decisions  were  handled  consistently  and  were  properly  documented. 

Compliance  with  Policy  and  Procedures 

In  certain  areas,  the  Legal  Division  did  not  adhere  to  established  policy  and  guid- 
ance which  would  have  served  it  well.  For  example,  the  Division  did  not  competi- 
tively bid  routine-tvpe  legal  matters,  nor  did  it  adhere  to  RTC  contracting  proce- 
dures when  it  used  its  contracting  authority  to  have  outside  counsel  procure  non- 
legal  services  from  non-legal  contractors.  Further,  although  recpiired  to  do  so  under 
its  own  procedures,  the  Legal  Division  did  not  periodically  evaluate  outside  counsel's 
performance  using  as  criteria  cost-consciousness,  responsiveness,  case  management, 
knowledge  of  FDIC  and  its  billing  procedures,  and  budgeting. 

As  a  result,  the  Legal  Division  aid  not  benefit  from  the  potential  cost  savings  as- 
sociated with  competition;  did  not  provide  fair  and  open  competition,  and  may  not 
have  used  firms  with  the  best  possible  qualifications.  However,  we  learned  as  a  re- 
sult of  reviewing  recent  RTC  Legal  Division  policies  and  procedures  that  the  Divi- 
sion is  attempting  to  provide  for  competition  in  retaining  outside  counsel.  Because 
these  new  initiatives  remain  relatively  untested,  we  are  recommending  that  RTC  es- 
tablish internal  controls  to  ensure  compliance  with  the  new  policies  and  procedures 
on  the  competitive  retention  of  outside  counsel.  We  are  also  recommending  that  the 
Division  establish  internal  controls  to  ensure  outside  counsel  evaluations  are  pre- 
pared when  required.  In  addition,  we  are  recommending  that  the  Division  dis- 
continue the  practice  of  using  outside  counsel  to  hire  non-legal  contractors  and  im- 
plement adequate  internal  controls  to  ensure  future  contracting  is  done  in  accord- 
ance with  RTC  policies  and  procedures. 

Management  Information  Systems 

The  Legal  Division  operated  multiple,  non-integrated  management  information 
systems  which  did  not  provide  sufiicient  information.  These  systems  were  developed 
before  FIRREA  was  enacted  and  were  not  designed  to  handle  the  Division's  in- 
creased work  load  or  to  keep  pace  with  the  Division's  changing  information  needs. 


*  Effective  February  1,  1992,  the  Resolution  Trust  Corporation  Refinancing,  Restructuring  and 
Improvement  Act  of  1991  removed  FDIC  as  RTC's  exclusive  manager  and  established  a  Chief 
Executive  OfiRcer  to  manage  RTC. 

3  On  September  10,  1991,  the  Board  of  Directors'  approved  the  creation  of  a  separate  RTC 
Legal  Division  and  appointed  a  General  Counsel  to  head  the  Division  effective  September  22, 
1991. 
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For  example,  the  systems  oould  not  provide  data  on  the  total  dollars  spent  on  legal 
services  or  amounts  paid  to  law  firms  over  a  12-month  period.  Nor  could  the  sys- 
tems provide  accurate  information  on  the  fitness  and  integrity  of  outside  counsel  or 
real  or  potential  conflicts  of  interest. 

The  Division  needs  suflicient  and  reliable  information  to  manage  its  operations 
and  fulfill  its  responsibilities.  It  has  undertaken  some  recent  initiatives  to  improve 
its  systems  such  as  implementing  the  RTC  Legal  Information  System  (RLIS).  kLIS 
has  been  designed  to  provide  the  Division  with  much  needed  information  to  aid  it 
in  achieving  its  objectives.  Nonetheless,  we  are  recommending  that  the  RTC  Legal 
Division  assess  its  short-  and  long-term  information  needs  ana  develop  a  plan  to  ad- 
dress those  needs.  In  addition,  the  Division  needs  to  develop  sufficient  standardized 
reporting  capability  to  ensure  that  it  has  the  information  necessary  to  manage  out- 
side counsel. 

Invoice  Processing  Led  to  Overpayments 

The  review  and  payment  processes  the  Legal  Division  used  to  analyze  and  pay 
outside  counsel  invoices  were  not  adequate  to  verify  correctness  or  identify  question- 
able charges  on  invoices,  nor  did  they  ensure  correct  payment  to  outside  counsel. 
By  implementing  a  payment  program  without  an  oversight  mechanism  to  ensure  the 
effective  functioning  of  the  review  process  and  without  specific  guidance  to  follow, 
the  Legal  Division  made  numerous  overpayments  to  outside  counsel.  The  payment 
program  reduced  the  incentive  for  Legal  Division  staff  to  perform  an  adequate  re- 
view because,  unlike  the  former  system,  staff  were  no  longer  required  to:  review  and 
approve  invoices  before  outside  counsel  received  payment.  Furtner,  the,  Legal  Divi- 
sion's process  for  identifying  overpayments  involved  a  sampling  methodology  which 
did  not  capture  all  overpayments  made  to  outside  counsel. 

Under  RLIS,  only  certain  invoices  are  selected  for  review.  In  addition,  RTC  Legal 
has  not  yet  issued  its  own  invoice  review  procedures.  To  improve  invoice  processing, 
we  are  recommending  that  the  RTC  Legeu  Division  revise  its  invoice  processing  pro- 
cedures, including  ensuring  approval  of  amendments  to  Legal  Services  Agreements, 
training  its  staff  responsible  for  reviewing  invoices,  and  establishing  an  invoice  proc- 
essing oversight^ review  mechanism. 

Cost  Controls  Over  Matters  Referred  to  Outside  Counsel 

The  Legal  Division  did  not  have  adequate  cost  controls  over  those  cases  it  referred 
to  outside  counsel.  The  Division  received  cost  and  time  estimates  from  outside  coun- 
sel and  also  received  information  relating  to  the  progress  counsel  was  making  on 
legal  matters.  It  did  not,  however,  routinely  analjTte  and  monitor  the  costs  associ- 
ated with  the  matter  or  dieck  their  reasonableness.  By  not  continuously  analyzing 
the  information  to  ensure  that  the  benefits  of  pursuing  a  matter  outweigh  its  costs, 
the  Division  may  have  incurred  unnecessary  expenses. 

However,  the  RTC  Legal  Division  has  recently  implemented  a  budget-based  man- 
agement information  and  payment  system.  Because  budgets  for  each  matter  must 
be  submitted  by  outside  counsel  and  reviewed  and  approved  by  the  Division,  better 
cost  control  should  be  achieved.  We  believe  that  the  RTC  Legal  Division  should  con- 
sider incorporating  internal  control  responsibilities  into  each  manager's  performance 
standards. 

Conflicts  of  Interest  Were  Not  Adequately  Documented  and  Communicated 

The  Legal  Division  did  not  have  adequate  internal  controls  to  ensure  that  conflicts 
of  interest  were  reported  to  appropriate  levels  of  Legal  Division  management.  Fur- 
ther, the  Outside  Counsel  Conflicts  Committee  policies  were  not  sufficiently  strin- 
gent to  prevent  potential  criticism  of  conflicts  decisions  and  did  not  provide  ade- 
quate documentation  for  all  its  decisions.  As  a  result,  the  Legal  Division  could  be 
subject  to  claims  of  favoritism  and  unfair  treatment  of  outside  counsel.  We  are  rec- 
ommending that  the  RTC  Le^al  Division  develop  and  implement  a  system  to  cen- 
tralljr  reconi,  report,  and  monitor  all  conflicts  of  mterest.  As  part  of  this  system,  the 
Outside  Counsel  Conflicts  Committee  should  document  the  rationale  for  its  deci- 
sions. In  addition,  we  are  recommending  that  the  RTC  Le^al  Division  evaluate  the 
Outside  Counsel  Conflicts  Committee  decision-making  pohcies  and  procedures  and 
develop  more  stringent  guidelines  which  would  promote  the  use  or  firms  without 
conflicts  of  interest. 

Chapter  1 
Introduction 

The  Financial  Institutions  Reform,  Recoveiy,  and  Enforcement  Act  of  1989 
(FIRREA)  appointed  the  Federal  Deposit  Insurance  Corporation  (FDIC)  as  the  Reso- 
lution Trust  Corporation's  (RTC)  exclusive  manager.  FDIC,  in  its  capacity  as  RTC's 
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manager,  provided  RTC  with  legal  counsel  through  the  FDIC  Legal  Division."*  The 
Legal  Division  used  outside  counsel  rather  than  in-house  counsel  as  a  means  to  pro- 
vide RTC  with  most  of  its  legal  services  for  two  reasons.  First,  the  use  of  outside 
counsel  gave  the  Legal  Division  the  abiUty  to  staiT  legal  matters  without  hiring 
lai^e  numbers  of  in-house  attorneys.  In  addition,  because  RTC  is  scheduled  to  dis- 
solve on  December  31,  1996,  a  large  number  of  attorneys  are  required  for  only  a 
few  years.  The  FDIC  Legal  Division  reported  expenditures  on  outside  counsel  of 
$615  million  in  1990  for  both  FDIC  and  RTC  legal  services. 

On  January  30,  1991,  Senator  David  Pryor  requested  the  Office  of  Inspector  Gen- 
ertd  to  conduct  an  audit  of  the  Legal  Division's  agreements  with  outside  counsel. 
His  concerns  related  to  Legal  Division  oversight  of  agreements  with  outside  counsel, 
competition  for  Legal  Division  work,  and  review  of  outside  counsel  invoices.  Al- 
though we  had  already  planned  to  conduct  an  audit  of  legal  services,  we  expanded 
the  audit  work  to  address  the  Senator's  concerns. 

Objectives,  Scope,  and  Methodology 

The  objectives  of  our  audit  were  to  determine  whether  (1)  RTC's  use  of  legal  serv- 
ices contractors  was  in  accordance  with  policy  and  guidance,  (2)  legal  services  con- 
tracts were  being  used  to  circumvent  normal  contracting  procedures,  and  (3)  RTC 
was  effectively  and  efficiently  administering  legal  services  agreements.  Our  audit 
encompassed  the  entire  solicitation  and  retention  process,  from  selecting  outside 
counsel  and  assigning  legal  matters  to  them  to  paying  outside  counsel  for  services 
rendered.  We  also  included  specific  testing  in  our  audit  to  address  Senator  Pryor's 
concerns.  Our  review  was  limited  to  firms  the  Legal  Division  used  during  calendar 
year  1990  and  to  documentation  maintained  at  FDIC/RTC.  We  did  not  examine  doc- 
umentation maintained  by  the  outside  counsel  or  the  payment  of  conservatorship  in- 
voices for  legal  services.  We  performed  our  work  at  Legal  Division  headquarters  in 
Washington,  DC;  Legal  Division  Offices  in  Atlanta,  Dallas,  Denver,  and  Kansas 
City;  and  at  9  consolidated  offices  including  the  Mid-Atlantic,  Metroplex,  GuU"  Coast, 
Southern,  Central  Western,  Coastal,  Intermountain,  North  Central,  Kansas  City, 
and  Chicago  Consolidated  Offices.  We  conducted  our  audit  from  March  through  Au- 
gust 1991,  in  accordance  with  generally  accepted  govenament  auditing  standards. 
We  also  did  follow-up  work  on  certain  issues  in  March  and  April  1992. 

To  accomplish  our  objectives,  we  interviewed  Legal  Division  staff,  and  obtained, 
reviewed,  and  evaluated  documentation  provided  by  FDIC/RTC.  Specifically,  we: 

•  Reviewed  Legal  Division  policies  and  procedures  for  the  selection  and  retention 
and  payment  of  outside  counsel  as  established  in  the  Division's  Procedural  Man- 
ual, A  Law  Firm's  Guide:  How  to  be  Considered  for  Retention  by  The  FDIC  and 
RTC,  Guide  for  Legal  Representation,  and  various  memorandums; 

•  Selected  and  reviewed  a  judgmental  sample  of  464  invoices  and  outside  counsel 
selection  and  retention  documents  at  Legal  Division  offices  in  the  Eastern,  North 
Central,  Southwest,  and  Western  regions  and  at  the  Legal  Division's  Washington, 
DC  headquarters  to  determine  the  level  of  compliance  with  policies  and  proce- 
dures; 

•  Evaluated  the  Legal  Division's  policies  and  procedures  pertaining  to  the  selection, 
retention,  and  payment  of  outside  counsel  to  determine  the  completeness  and  ade- 
quacy of  the  policies  and  procedures; 

•  Identified  and  evaluated  the  Legal  Division's  controls  over  outside  counsel  by 
interviewing  Legal  Division  staff  and  reviewing  Legal  Division  policies  and  proce- 
dures to  determine  whether  these  controls  provided  sufficient  oversight  and  mon- 
itoring of  outside  counsel;  and 

•  Identified  and  evaluated  the  selection  and  retention  process,  the  invoice  process- 
ing programs,  and  the  management  information  systems  by  interviewing  FDIC/ 
RTC  staff  and  reviewing  FDIC/RTC  documents  such  as  policies  and  procedures, 
and  reports  by  consultants  and  the  FDIC  Office  of  Inspector  General  to  determine 
whether  the  programs,  processes,  and  systems  efficiently  and  effectively  met  the 
goals  and  needs  of  the  Legal  Division. 


*On  September  10,  1991,  the  Board  of  Directors  approved  the  creation  of  a  separate  RTC 
Legal  Division  and  appointed  a  General  Counsel  to  head  the  Division  effective  September  22, 
1991.  Effective  February  1,  1992,  the  Resolution  Trust  Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991  removed  FDIC  as  RTC's  exclusive  manager  and  created  a  Chief 
Executive  Officer  position  to  manage  RTC.  This  report  covers  a  period  prior  to  these  changes 
in  organization. 
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Legal  Division  Operations'' 

The  Legal  Division's  mission  is  to  provide  FDIC/RTC  with  professional,  com- 
prehensive, and  cost  effective  legal  services  and  support  through  its  nationwide  staff 
of  3,030  employees  including  1,270  attorneys  (as  of  June  30,  1991).®  In  addition  to 
its  headquarters  staff,  the  Legal  Division  supported  FDIC/RTC  with  staff  in  regional 
and  consolidated  offices  throughout  the  United  States.  The  Legal  Division  assisted 
FDIC/TRTC  in  overseeing  the  operation  of  insured  depository  institutions,  resolving 
troubled  and  insolvent  financial  institutions,  recovering  and  liquidating  assets  of  in- 
solvent financial  institutions,  prosecuting  and  defending  matters  related  to  FDIC/ 
RTC  operations,  and  ensuring  compliance  with  laws.  To  carry  out  its  mission,  the 
Legal  Division  had  five  branches  which  reported  to  the  General  Counsel.  One  of  the 
branches — the  RTC  Branch — supported  RTC  in  the  development  of  uniform  nation- 
wide policies  far  resolutions  and  liquidations  of  failed  institutions.  Further,  the  RTC 
Branch  represented  RTC  in  its  corporate  capacity  in  litigation,  provided  administra- 
tive direction  to  field  personnel,  and  coordinated  and  sujjervised  litigation  handled 
in  the  field  including  the  use  of  outside  counsel. 

Selection  and  Retention  of  Outside  Counsel 

The  Legal  Division's  selection  and  retention  process  encompasses  the  period  from 
identifying  potential  outside  counsel  to  perform  work  throu^  evaluating  the  actual 
work  periormed.  Outside  counsel  who  want  to  provide  legal  services  to  FDIC/RTC 
must  subscribe  to  the  Legal  Division's  selection  and  retention  process.  Specific  pro- 
cedures in  the  selection  and  retention  process  include  filing  a  contractor  registration 
request  form,  completing  an  interview  with  the  Legal  Division,  and  executing  a 
Legal  Services  Agreement.  Once  these  steps  have  been  completed,  the  Legal  Divi- 
sion adds  the  film  to  the  List  of  Counsel  Utilized  (LCU)  from  which  the  firm  may 
be  retained  to  perform  Legal  Division  work.  With  few  exceptions,  only  firms  on  the 
LCU  are  eligible  to  receive  work  from  FDIC/RTC 

The  Legal  Division  requires  outside  counsel  interested  in  providing  services  to 
FDIC/RTC  to  complete  several  steps.  First,  outside  counsel  must  submit  a  Contrac- 
tor Registration  Request  form  which  provides  background  information  on  the  firm 
to  comply  with  FIRREA  mandates  that  outside  contractors  meet  minimum  stand- 
ards of  competence,  experience,  integrity,  and  fitness.  After  approval  of  the  registra- 
tion request,  the  firms  become  registered  contractors  for  FDIC/RTC.  This  status 
does  not  ensure  that  the  firms  will  receive  work,  only  that  they  have  certified  that 
they  meet  the  minimum  requirements.  As  of  October  10,  1991,  8,082  legal  firms  had 
completed  this  process  and  were  registered  on  the  Contractor  Database. 

The  Legal  Division  then  distributes  the  information  submitted  by  the  firms  to  the 
Legal  Division  regional  offices.  If  regional  Legal  Division  staff  want  to  use  a  firm, 
for  example,  because  of  the  firm's  expertise,  the  staff  will  interview  the  representa- 
tives from  the  firm.  Upon  completion  of  a  successful  interview,  the  staff  submit  a 
memorandum  to  the  Legal  Division's  headquarters  in  Washington  requesting  ap- 
proval to  use  the  firm. 

If  headquarters  approves  the  firm  for  use,  the  firm  is  then  requested  to  execute 
a  Legal  Services  Agreement  (LSA)  with  the  Legal  Division.  The  LSA  is  not  a  con- 
tract, but  rather  an  offer  to  perform  services  which  incorporates  Legal  Division  poli- 
cies and  procedures  with  wnich  outside  counsel  are  expected  to  comply.  The  LSA 
also  identifies  the  outside  counsel's  staff  who  may  work  on  RTC  legal  matters  and 
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Finally,  afi^r  the  firm  has  executed  an  LSA,  it  is  added  to  the  LCU.  The  LCU 
is  updated  to  reflect  the  addition  or  termination  of  firms  or  other  changes  and  is 
distributed  monthly  to  the  regions.  As  of  December  4,  1991,  the  LCU  contained  the 
names  of  over  3,500  outside  counsel  who  could  potentially  receive  FDIC/RTC  work. 

The  Legal  Division  requires  that  outside  counsel  report  conflicts  of  interest  from 
the  onset  of  the  selection  and  retention  process  throiignout  the  performance  of  legal 
services  for  FDIC/RTC.  If  any  actual  or  potential  conflicts  of  interest  arise,  the  firms 
are  required  to  immediately  report  them.  Firms  usually  disclose  conflicts  to  the 
Legal  Division  regional  staff  who  send  a  memorandum  to  the  Outside  Counsel  Con- 
flirts  Committee  in  Washington  recommending  treatment  of  the  conflict.  The  Out- 


*This  section  reflects  Legal  Division  operations  during  the  period  of  audit  work — March 
through  August  1991. 

"As  a  result  of  the  September  10,  1991,  Board  of  Directors  decision  to  separate  RTC  Legal 
from  the  FDIC  L^al  Ehvision,  the  nationwide  staff  was  divided  between  the  two  corpwrations. 

'The  LCU  is  a  database  which  contains  basic  information  on  the  outside  counsel  such  as  the 
firms'  addresses,  contact  jserson,  and  phone  numbers  and  is  intended  to  be  used  by  the  regions 
to  select  approved  legal  firms. 

*The  Contractor  database  contains  information  on  contractors  from  their  Contractor  Registra- 
tion Request  form. 
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side  Counsel  Conflicts  Committee  considers  the  regional  recommendation,  but  ulti- 
mately it  decides  how  to  treat  the  firm's  conflict  of  interest  and  provides  its  decision 
to  the  region. 

To  ensure  that  FDIC/RTC  receive  quality  services  from  outside  counsel,  the  Legal 
Division  reouires,  at  a  minimum,  the  completion  of  (1)  an  oral  evaluation  of  the  firm 
at  the  conclusion  of  a  significant  matter  and  (2)  an  annual  written  evaluation  of 
each  firm.  Legal  Division  staff  are  to  evaluate  firms  based  on  cost  consciousness, 
responsiveness,  case  management,  knowledge  of  FDIC  procedures  and  issues,  billing 
procedures,  and  budgeting. 

Payment  of  Outside  Counsel 

During  1990,  FDIC/RTC  used  two  different  programs  to  pay  outside  counsel — the 
Payment  Authorization  Voucher  Program  (PAV)  and  the  Accelerated  Pavment  Pro- 
gram (APP).  Under  both  programs,  FDIC's  Division  of  Accounting  and  Corporate 
&rvices  (DACS)  issued  checks  to  pay  outside  counsel.®  However,  the  programs  dif- 
fered in  that  the  APP  allowed  outside  counsel  to  receive  pajnment  before  L«gal  Divi- 
sion review  and  approval  of  their  invoices,  whereas  the  PAV  required  review  and 
approval  of  invoices  before  payment.  Regardless  of  when  the  Legal  Division  re- 
viewed the  invoices,  the  review  process  was  the  same.  The  process  entailed  verifying 
mathematical  accuracy  and  examining  the  invoices  for  inappropriate  charges  such 
as  secretarial  overtime,  first  class  airfare,  or  other  inappropriate  charges  wnich  the 
Legal  Division  would  disallow. 

Under  the  PAV  program,  outside  counsel  submitted  invoices  directly  to  the  Legal 
Division  for  review  and  approval.  After  completing  the  review  and  approval  process, 
a  payment  authorization  voucher  and  fee  bill  memorandum  were  forwarded  to 
DACS  for  payment  (see  Figure  1.1  for  a  depiction  of  the  process). 

Figure  1.1:   Payment  Authorization  Voucher  Program 
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The  PAV  review  pTX)cess  produced  a  backlog  of  invoices,  thereby  delaying  payment 
to  outside  counsel.  As  a  result,  the  Legal  Division  and  DACS  implemented  the  APP 
in  October  1990.  The  Legal  Division  estimated  a  backlog  of  approximately  32,000 
invoices  before  the  APP  was  implemented.  The  APP  allowed  outside  counsel  to  bill 


®DACS  does  not  pay  conservatorBhips'  outeide  counsel — each  conservatorship  pays  its  own 
legal  expenses.  However,  the  conservatorships  submit  the  outside  counsels*  invoices  to  the  L^al 
Division  for  review  and  approval. 
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DACS  directly  and  to  receive  payment  before  the  Legal  Division  reviewed  the 
charges.  Nonetheless,  outside  counsel  were  still  required  to  submit  an  invoice  to  the 
Legal  Division  for  review  and  approval  even  though  payment  was  made  based  on 
the  request  sent  to  DACS.  To  identify  overpayments,  DACS  and  the  Legal  Division 
planned  to  perform  a  reconciliation  between  the  amounts  paid  by  DACS  and  the 
amounts  approved  by  the  Legal  Division  (see  Figure  1.2  for  a  depiction  of  the  proc- 
ess). 


Figure  1.2:    Accelerated  Payment  Program 
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During  the  reconciliation  process,  the  Legal  Division  planned  to  review  a  sample 
of  outside  counsel  invoices  to  determine  whether  any  overpayments  had  been  made. 
If  overpayments  were  identified,  the  Legal  Division  would  request  a  refund  from 
outside  counsel  for  the  amount  of  overpayment.  Outside  counsel  were  required  to 
send  refunds  to  the  Legal  Division's  Adininistration  Section  in  Washington,  DC.  The 
reconciliation  process  began  in  the  regions  in  May  1991. 

Management  Information  Systems 

The  Legal  Division  used  a  system  called  the  Case  Management  System  (CMS)  to 
provide  basic  data  on  legal  matters  such  as  the  name  of  the  outside  counsel  as- 
signed to  the  matter,  the  financial  institution  number,  and  the  status  of  the  matter. 
This  system  was  developed  in  the  mid-1980's  as  a  temporary  measure  to  provide  the 
Division  with  data  related  primarily  to  tracking  litigation  matters.  With  the  in- 
creased diversity  in  the  types  of  legal  matters  and  the  Corporations'  growing  infor- 
mation needs,  the  Legal  Division  decided  that  CMS  needed  to  be  substantially  re- 
worked or  replaced  and  decided  to  develop  a  new  system.  Both  the  Legal  Division 
and  the  RTC  Branch  of  the  Legal  Division  developed  their  own  management  infor- 
mation systems.  Because  the  RTC  Branch  believed  that  the  Legal  Division  System- 
Legal  Division  Information  Management  System  (LDIMS) — would  not  be  imple- 
mented quickly  enough  for  its  needs,  the  Branch  developed  its  own  system — the 
RTC  Legal  Information  System  (RLIS).  The  RTC  Branch  originally  intended  to  use 
RLIS  to  manage  and  track  only  those  legal  matters  related  to  assets  assigned  to 
asset  management  and  disposition  contractors.  However,  the  Branch  decided  to  ex- 
pand the  system  to  include  all  RTC  legal  matters.  The  RTC  Legal  Division  began 
initial  implementation  of  RLIS  on  October  28,  1991. 
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Chapter  2 

The  Legal  Division  Did  Not  Comply  with  Important  Policies 

and  Procedures 

The  Legal  Division,  and  RTC  in  general,  have  several  important  policies  and  pro- 
cedures with  which  the  Legal  Division  was  not  compljring.  Specifically,  the  Legal  Di- 
vision did  not  competitively  bid  routine-type  legal  matters  as  stated  in  its  policy, 
did  not  follow  RTC  contracting  procedures  m  contracting  with  non-legal  contractors 
on  behalf  of  an  RTC  Division,  and  did  not  evaluate  outside  counsel  performance. 
This  non-compliance  resulted  from  the  Division's  lack  of  internal  controls,  sufficient 
guidance,  and  management  support.  As  a  result,  the  Legal  Division  may  have  paid 
more  for  services  than  it  should  have,  did  not  provide  for  fair  and  open  competition 
as  required  by  FIRREA,  and  could  be  using  firms  with  less  than  adequate  qualifica- 
tions. 

Legal  Division  Did  Not  CoMPEnrnvELY  Bid  Routine  Matters 

The  Legal  Division  did  not  use  a  competitive  process  to  refer  routine-type  matters 
to  outside  counsel  during  the  period  of  our  audit  ending  August  1991.  The  Legal 
Division  issued  a  policy  statement  dated  May  1990,  statmg  that  it  would  competi- 
tively bid  routine-type  matters  to  outside  counsel,  but  adequate  procedures,  incen- 
tives, and  internal  controls  were  not  in  place  to  implement  the  policy.  The  Legal 
Division  has  referred  a  significant  amount  of  work  to  outside  counsel,  but  did  not 
realize  potential  savings  by  allowing  firms  to  compete  for  the  work. 

The  Legal  Division's  A  Law  Firm's  Guide:  How  To  Be  Considered  for  Retention 
by  the  FuIC  and  RTC,  stated  that  "The  Corporation  will  use  a  competitive  bidding 
process  within  defined  geographic  areas  in  order  to  refer  the  following  types  of  rou- 
tine matters  to  outside  counsel:  (a)  routine,  nonjudicial  foreclosures;  and  (b)  collec- 
tion litigation  on  assets  valued  under  $10,000."  Washington  Legal  stafi"  responsible 
for  outside  counsel  activities  stated  that  they  believed  the  regional  offices  were  fol- 
lowing this  guidance  and  using  a  competitive  bidding  process  for  routine-type  mat- 
ters. 

Nonetheless,  we  found  that  competitive  bidding  was  not  being  used  by  any  of  the 
regional  offices.  We  believe  the  Legal  Division  did  not  use  a  competitive  oidding 
process  for  its  routine-type  matters  because  the  Division  did  not  have  specific  proce- 
dures to  tell  Legal  Division  attorneys  how  to  compete  bids.  The  guidance  that  was 
available  was  not  specific  enough  to  be  used  as  criteria  to  compete  contracts  for 
legal  services  and  was  too  limited  in  the  types  of  matters  which  were  to  be  competi- 
tively bid.  It  did  not  define  the  competitive  bidding  process,  the  boundaries  of  geo- 
graphic areas,  or  an  inclusive  list  oi  routine-type  matters.  Also,  the  Legal  Division 
regional  offices  did  not  have  any  incentives  to  use  a  competitive  bid  process  and  in- 
ternal controls  were  not  in  place  to  ensure  that  staff  competed  routine  work. 

Evidence  presented  in  a  report  dated  February  1991,  by  the  management  consult- 
ing firm  of  Altman,  Weil,  Pensa  to  the  Legal  Division  indicated  that  the  majority 
of  the  work  referred  to  outside  counsel  was  routine  and  could  have  been  competi- 
tively bid.^°  Altman,  Weil,  Pensa  cited  a  form  letter  sent  to  law  firms  interested  in 
representing  the  Legal  Division  on  RTC  related  matters  in  which  the  Regional 
Counsel  stated,  ".  .  .  RTC  considers  most  legal  services  to  be  fungible  and  expects 
(juality,  competent  work  from  any  and  every  approved  law  firm  retained,  the  nTC 
intenos  to  enter  Letter  Agreements  with  those  law  firms  ofliering  the  lowest  rates 
without  regard  to  such  intangible,  nonquantifiable  factors  as  firm  reputation/sophis- 
tication, size  of  firm,  specialized  sections/groups/departments  within  the  firm,  etc." 
Altman,  Weil,  Pensa  also  reported  that  in  its  interviews  with  various  RTC  and 
FDIC  staff  and  management  attorneys,  "We  were  consistently  told  that  the  matters 
were  really  not  as  complicated  as  they  were  thought  to  be  at  first  blush;  i.e.,  that 
much  of  the  work  being  sent  to  outside  lawyers  was  truly  commodity  work.  ...  A 
litigation  counsel  characterized  it  this  way.  The  bulk  of  the  work  we  refer  to  outside 
counsel  is  routine.'" 

From  the  comments  made  by  the  Legal  Division's  regional  stafi",  we  believe  a  sig- 
nificant amount  of  matters  referred  to  outside  counsel  could  be  defined  as  routine 
and  could  have  been  competitively  bid. 

Nonetheless,  Altman,  Weil,  Pensa  offered  insight  on  the  difficulties  in  defining 
routine-type  matters.  They  stated  "attorneys  sometimes  tend  to  consider  their  cases 
as  more  unique  or  complex  than  they  often  are.  All  lawyers,  both  in-house  and  in 
private  law  firms,  often  and  quite  naturally  assume  that  the  matter  they  are  han- 
dling is  less  a  commodity  than  it  actually  is."  Without  some  definition  as  to  what 


^^  Report  entitled  Report  and  Recommendations  on  Outside  Counsel  Fees  and  Rate  Structures 
for  the  Legal  Diuision  of  the  Federal  Deposit  and  Insurance  Corporation,  February  1991. 
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is  considered  a  routine  matter,  we  believe  that  most  attorneys  will  be  less  likely  to 
consider  any  individual  matter  as  routine. 

In  addition  to  lacking  specific  guidance,  Legal  Division  oflices  also  had  no  incen- 
tives to  use  a  competitive  bid  process  for  matters  referred  to  outside  counsel.  Ini- 
tially, extra  time  is  necessary  to  compete  work  to  a  group  of  bidders.  Without  incen- 
tives to  do  so,  regional  offices  will  not  expend  the  up-front  commitment  of  resources 
necessary  to  conduct  effective  competitive  bid  processes.  Most  matters  have  been  re- 
ferred individually  to  law  firms  with  work  to  be  performed  on  an  hourly  rate  basis. 
Making  individual  referrals  requires  less  of  an  up-front  commitment  than  identify- 
ing groups  of  matters  for  bid,  getting  information  to  interested  bidders,  and  evaluat- 
ing bids  received.  A  Legal  Division  regional  office  did  not  receive  any  recognition 
for  pursuing  competitive  contracts  and  did  not  realize  any  budgetary  or  operational 
benefits  for  pursuing  more  cost  effective  contracting  methods  such  as  competitive 
bidding. 

In  addition  to  a  lack  of  specific  procedures  which  explain  how  and  what  to  com- 
petitively bid  and  a  lack  of  mcentives  to  do  so,  the  Legal  Division  did  not  have  ade- 
quate internal  controls  to  determine  whether  the  requu^ment  to  use  comjsetitive  bid 
processes  was  being  followed.  The  Legal  Division  was  unable  to  determine  which  re- 
gions, if  any,  were  using  competitive  bidding,  and  the  extent  of  its  use.  The  lack 
of  monitoring  controls  is  best  illustrated  by  the  fact  that  a  former  Legal  Division 
Assistant  General  Counsel  responsible  for  outside  counsel  issues  at  Washington 
headauarters  stated  that  he  believed  that  the  regions  were  using  competitive  bid- 
ding, out  in  fact,  the  regions  were  not  competitively  bidding  at  all. 

Since  we  completed  our  fieldwork,  the  RTC  Legal  Division  has  taken  steps  to  im- 
prove its  methodology  for  hiring  outside  counsel^  issuing  new  policies  and  proce- 
dures. In  a  December  24,  1991,  directive,  the  RTCf  Legal  Division  established  three 
processes  for  selection  and  engagement  of  outside  counsel.  One  of  these  processes 
requires  the  use  of  a  Request  lor  Proposal  Memorandum  (RPM),  identifying  the  Di- 
vision's nAd  for  legal  services,  which  is  sent  to  approved  outside  counsel  meeting 
specific  criteria  to  handle  the  matters.  Once  the  Division  receives  responses  from 
outside  counsel,  a  Legal  Division  panel  reviews  them  and  determines  tne  most  ad- 
vantageous proposal.  Based  on  the  panel's  evaluation,  the  Legal  Division  selects  out- 
side counsel  for  the  matter.  The  second  type  of  process  in  the  RTC  Legal  Division's 
new  policies  and  procedures  includes  the  use  oi  Basic  Ordering  Agreements  (BOA) 
by  the  Division  for  large  numbers  of  similar  matters  involving  similar  services.  The 
BOA's  allow  the  Legal  Division  to  retain  one  or  more  outside  counsel  through  a  sin- 
gle contract  to  provide  these  services.  The  RTC  Legal  Division  also  outlined  a  third 
process  which  ooes  not  provide  for  competition.  Under  this  process,  the  Division  re- 
served the  authority  to  engage  firms  needed,  for  example,  to  handle  emergency  situ- 
ations orprovide  expertise  otherwise  unobtainable. 

The  RTC  Legal  Division  also  issued  new  guidance  for  outside  counsel  in  February 
1992  superseding  A  Law  Firm's  Guide:  How  To  Be  Considered  for  Retention  by  the 
FDIC  and  RTC.  This  new  guide,  RTC  Guide  for  Outside  Counsel,  eliminates  ref- 
erences to  specific  instances  where  competitive  bidding  will  be  used  but  provides  for 
the  use  of  alternative  competitive  rate  structures  such  as  flat,  contingent,  or  other 
innovative  rate  proposals. 

Outside  Counsel's  Performance  Not  Routinely  Evaluated 

In  general,  the  four  regions  and  Legal  Division  headquarters  were  not  evaluating 
outside  counsel  in  accordance  with  established  policies  and  procedures.  By  not  per- 
forming these  evaluations,  the  Legal  Division  did  not  ensure  that  the  best  qualified 
legal  firms  were  being  used  to  perform  Legal  Division  worit. 

The  Legal  Division  s  Procedural  Memorandum  1.17,  Procedures  for  Evaluation  of 
Outside  Counsel,  requires  periodic  evaluations  of  outside  counsel's  performance.  Ac- 
cording to  this  memorandum,  outside  counsel  should  be  evaluated  based  on  cost  con- 
sciousness, responsiveness,  case  management,  knowledge  of  FDIC  procedures  and 
issues,  billing  procedures,  and  budgeting.  Procedural  Memorandum  1.17  requires 
two  types  of  evaluations  as  follows: 

•  Each  regional  office  should  ensure  that  the  managing  attorney  of  a  case,  in  con- 
junction with  the  regional  counsel  or  designee,  conducts  an  oral  evaluation  of  out- 
side counsel  at  the  conclusion  of  each  significant  case.  In  addition,  this  oral  eval- 
uation should  be  conducted  at  the  conclusion  of  a  significant  number  or  block  of 
routine  cases,  such  as  foreclosures,  collection  actions,  and  bankruptcies. 

•  Each  regional  counsel  should  conduct  an  annual,  written  evaluation  of  each  firm. 
Regional  counsel  should  prepare  the  evaluation  with  the  appropriate  regional  at- 
torneys and  the  senior  attorney  at  the  consolidated  field  office  with  on-site  respon- 
sibility for  the  cases.  Consideration  should  be  given  to  the  case-by-case  evalua- 
tions of  the  staff.  In  addition  to  the  previously  mentioned  evaluation  criteria,  the 
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review  should  also  encompass  the  current  rate  schedule  with  the  firm.  Further, 
the  reviewer  should  consider  renegotiating  rates  based  on  relevant  factors  such 
as  volume  of  work,  quality  of  legal  services,  and  regional  economic  conditions.  The 
review  should  cover  all  concluded  and  pending  matters.  If  a  review  of  all  firms 
is  too  burdensome  for  the  region.  Procedural  Memorandum  1.17  allows  an  alter- 
native procedure  that  only  firms  with  fees  in  excess  of  certain  doUar  amounts 
need  to  be  evaluated.  The  regional  counsel  should  also  establish  a  procedure 
whereby  a  firm  is  evaluated  whenever  its  billings  reach  a  certain  dollar  amount 
if  it  has  not  been  evaluated  within  the  preceding  12  months.  At  the  conclusion 
of  the  annual  evaluation,  the  regional  counsel  or  designee  should  complete  the 
Outside  Counsel  Evaluation  Form  and  submit  it  to  theXegal  Division's  Adminis- 
tration and  Operations  Section. 

The  Assistant  General  Counsel,  Professional  Liability  Section  (PLS)  for  RTC,  stat- 
ed that  he  encouraged  routine  evaluations  of  firms  handling  PLS  matters.  Addition- 
ally, PLS  evaluations  which  were  done  were  available  to  other  Legal  Division  attor- 
ne}^,  and  outside  counsel  were  encouraged  to  review  their  own  evaluations.  PLS  be- 
lieved that  the  evaluation  process  was  very  beneficial  in  their  working  relationship 
with  outside  counsel.  However,  evaluations  had  been  prepared  sporadically  because 
PLS's  procedures  did  not  provide  for  specific  time  frames  for  doing  an  evaluation 
of  outside  counsel. 

Other  Legal  Division  staff  stated  that  they  were  reluctant  to  perform  and  docu- 
ment evaluations.  They  expressed  concerns  about  the  availability  of  the  information 
under  the  Freedom  of  Information  Act  and  also  because  of  potential  liability  issues. 
Additionally,  the  Legal  Division  did  not  emphasize  adherence  to  its  policies  and  pro- 
cedures as  contained  in  Procedural  Memorandum  1.17,  Procedures  for  Evaluation  of 
Outside  Counsel.  Evaluations  of  contractor  performance  are  a  basic  and  critical  part 
of  any  contracting  process.  We  do  not  believe  any  basis  exists  to  exempt  outside 
counsel  from  this  requirement. 

Legal  Division  Used  Its  Contracting  Authority  to  Circumvent 
RTC  Contracting  Procedures 

RTC  Legal  Division's  Professional  Liability  Section  did  not  comply  with  RTC  con- 
tracting rules  and  regulations  when,  on  behalf  of  the  RTC  Investigations  Branch, 
it  hired  outside  counsel  to  contract  for  non-legal  services  from  non-legal  contractors. 
Specifically,  there  was  not  fair  or  consistent  treatment  of  offerors  of  tne  services  ob- 
tained, as  required  by  FIRREA.  Contractors  registered  on  RTC's  Contractor 
Database  who  could  provide  the  services  being  sought  by  the  RTC  Investigations 
Branch  did  not  receive  adequate  contracting  consideration  because  outside  counsel 
was  not  required  to  follow  KTC's  contractor  policies  and  procedures.  Additionally, 
there  was  no  assurance  that  the  sub-contractors  hired  by  outside  counsel  met  the 
minimum  standards  of  fitness  and  integrity.  Further,  an  additional  layer  of  contract 
management  was  created  which  added  an  undeterminable  amount  of  extra  costs. 
Also,  the  third  party  contracting  placed  the  outside  counsel  in  a  conflict  of  interest 
between  their  financial  interests  and  determining  the  best  course  of  action  for  RTC. 

The  Legal  Division's  Professional  Liability  Section  (PLS)  used  its  contracting  au- 
thority to  circumvent  normal  RTC  contracting  procedures  by  hiring  outside  counsel 
to  contract  with  non-legal  contractors  for  non-legal  services.  These  services  included 
those  of  private  investigators  and  asset  search  specialists.  The  non-leged  contractors 
were  hired  to  augment  RTC  Investigations  staff  in  their  attempts  to  identify  prob- 
able cause  for  litigation  against  former  officers  and  directors  of  failed  institutions. 
Outside  counsel  supervised  and  guided  the  non-legal  contractors  and  billed  the 
Legal  Division  for  tneir  services.  Once  the  non-legal  contractors  identified  any  po- 
tential claims,  the  outside  counsel  that  initially  hired  the  non-legal  contractor  would 
litigate  the  matter  for  the  Legal  Division. 

FIRREA  requires  that  RTC  contract  in  an  efficient  manner  and  provide  adequate 
competition  and  fair  and  consistent  treatment  of  all  offerors.  The  Legal  Division  was 
able  to  bypass  the  normal  contracting  process  because  RTC  contractor  selection  pro- 
cedures specifically  exempted  legal  services  (outside  counsel)  from  the  standard  pro- 
cedures. However,  the  services  indirectly  contracted  for  on  behalf  of  RTC  Investiga- 
tions by  the  Legal  Division  were  not  legal  services. 

According  to  an  RTC  Investigations  section  chief  at  Washington  headquarters,  the 
contracting  arrangement  between  the  Legal  Division's  PLS  and  RTC  Investigations 
developed  because  of  concerns  about  confidential  information  being  disseminated  to 
the  puolic,  a  large  number  of  failed  institutions  for  which  the  statute  of  limitations 
was  expiring,  and  insufficient  internal  resources  to  investigate  these  institutions. 
RTC  Investigations  did  not  believe  that  its  contracting  needs  could  be  met  through 
normal  RTC  contracting  procedures  because  RTC  contracting  procedures  required 
the  release  of  confidential,  institution-specific  information  to  large  numbers  of  po- 
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tential  contractors.  The  RTC  Investigations  section  chief  believed  release  of  the  in- 
formation would  compromise  potential  litigation.  RTC  Investigations  sought  relief 
through  the  RTC  Executive  Director's  office  by  asking  for  a  special  contractmg  waiv- 
er granting  it  the  authority  to  establish  a  Basic  Ordering  ACTeement  with  a  limited 
number  ofcontractors  bound  by  confidentiality  agreements.  The  RTC  Office  of  Con- 
tracts opposed  the  arrangement  and  no  other  arrangement  or  relief  was  granted  to 
RTC  Investigations. 

While  the  contracting  authority  issue  remained  unresolved,  RTC  Investigations 
had  a  considerable  number  of  failed  institutions  for  which  the  statute  of  limitation 
was  expiring.  Approximately  200  failed  institutions,  most  of  which  had  failed  before 
RTC's  formation,  had  not  been  investigated  for  possible  litigation  claims.  In  addi- 
tion, RTC  Investigations  was  not  adequately  stafled  because  it  was  just  beginning 
to  hire  and  train  its  own  personnel.  Faced  with  a  lairge  backlog  of  failed  institutions 
which  had  not  been  investigated  and  concerns  with  the  normal  contracting  proce- 
dure, RTC  Investigations  sought  relief  through  the  Legal  Division. 

Although  there  were  extenuating  circumstances,  using  the  contracting  arrange- 
ment between  the  Legal  Division  and  RTC  Investigations  created  several  adverse 
effects.  First,  fair  and  consistent  treatment  of  all  potential  offerors  was  not  assured 
by  the  Legal  Division.  Further,  an  additional  layer  of  contractor  management  was 
added  to  the  contracting  process,  resulting  in  adoitional  expenditure  of  mnds  to  pay 
the  outside  counsel  for  managing  the  non-legal  contractors.  Additionally,  the  Legal 
IDivision  introduced  a  potential  conflict  of  interest  by  hiring  outside  counsel  to  deter- 
mine whether  grounds  existed  to  litigate  the  case  when  the  same  outside  counsel 
would  be  paid  to  undertake  that  litigation. 

PLS  selected  outside  counsel  from  its  own  list  of  outside  counsel  which  includes 
firms  that  have  not  been  approved  for  placement  on  the  Legal  Division's  List  of 
Counsel  Utilized.  Also,  the  PLS  hired  outside  counsel  to  perform  a  contract  manage- 
ment fianction  and  did  not  give  ecjual  consideration  to  all  potential  contractors  who 
had  met  the  criteria  to  contract  with  RTC.  In  addition,  the  outside  counsel  were  not 
required  to  hire  these  non-legal  contractors  from  the  RTC  Contractor  Database. 
Therefore,  non-legal  contractors  who  had  completed  the  requirements  to  contract 
with  the  RTC  were  not  given  adecjuate  consideration.  Those  non-legal  contractors 
who  worked  with  the  outside  counsel  previously  may  have  received  an  unfair  advan- 
tage over  contractors  on  the  RTC  Contractor  Database  because  they  had  worked 
with  the  law  firm  before. 

The  use  of  outside  counsel  to  hire  and  manage  non-legal  contractors  added  addi- 
tional management  oversight  layers  to  the  contracting  process.  All  coordination  ef- 
forts between  RTC  Investigations  staff  and  the  non-legal  contractors  hired  by  out- 
side counsel  were  conducted  through  the  Legal  Division  and  then  through  the  out- 
side counsel  because  only  Legal  Division  stall  could  contact  the  outside  counsel.  An 
RTC  Investigator  pointed  out  that  there  were  occasions  when  the  Legal  Division 
hired  outside  counsel  to  hire  a  non-legal  contractor  to  perform  an  investigation  of 
a  failed  institution  and  RTC  Investigations  was  unaware  of  the  work  being  per- 
formed and  was  unable  to  coordinate  investigative  efforts.  The  additional  layers  of 
management  oversight  were  inefficient  and  unnecessary. 

The  hiring  of  outside  counsel  to  hire  non-legal  contractors  was  also  an  inefficient 
use  of  RTC's  limited  resources.  Outside  counsel  who  hired  non-legal  contractors  usu- 
ally charged  an  hourly  rate  for  managing  and  overseeing  the  non-legal  contractors. 
No  controls  or  limits  were  in  place  governing  how  much  could  be  bUled  for  these 
services  or  how  to  verify  the  actual  contractor  oversight  provided. 

Hiring  outside  counsel  to  hire,  non -legal  contractors  to  determine  whether  the 
Legal  Division  has  reasons  to  litigate  or  pursue  a  claim  against  officers  or  directors 
of  a  failed  institution  introduced  a  potential  conflict  of  interest  between  the  outside 
counsel  hired  and  RTC.  When  the  Professional  Liability  Section  hired  outside  coun- 
sel to  hire  non-legal  contractors,  that  outside  counsel  was  also  hired  to  litigate  any 
ftrofessional  liability  claims  from  failed  institutions.  This  arrangement  placed  the 
inns'  financial  interests  in  conflict  with  their  ability  to  objectively  investigate  and 
evaluate  possible  claims  and  actions  against  former  directors  and  officers  of  failed 
institutions. 

The  Legal  Division  did  not  have  established  procedures  for  outside  counsel  to 
identify  and  bill  the  non-legal  contractor  fees  and  expenses  to  the  Legal  Division  in 
a  standard  or  consistent  manner.  Some  law  firms  billed  the  non-legal  contractor  fees 
through  the  expense  portion  of  their  monthly  invoice,  while  others  had  the  non-legal 
contractor  bill  the  Legal  Division  directly.  There  are  no  accounting  procedures  re- 
quiring these  charges  to  be  identified  and  recorded  separately  from  regular  legal 
services  fees  and  expenses.  Without  this  distinction,  RTC  cannot  determine  how 
much  has  been  spent  in  contract  management-related  fees  to  outside  counsel  or 
identify  how  much  has  been  paid  to  non-legal  contractors  hired  by  outside  counsel. 
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Recommendations 

We  recommend  that  the  Senior  Vice  President  and  General  Counsel,  RTC  Division 
of  Legal  Services: 

(1)  Establish  adeqruate  internal  controls,  including  monitoring  procedures  to  en- 
sure compliance  witn  the  new  policies  and  procedures  on  competitive  retention  of 
outside  counsel. 

(2)  Develop  new  procedures  to  clearly  define  when  evaluations  of  outside  counsel 
are  to  be  prepared  and  enforce  adherence  by  establishing  mechanisms  to  ensure 
that  evaluations  are  prepared. 

(3)  Discontinue  the  practice  of  using  outside  counsel  to  hire  non-legal  contractors. 

(4)  Implement  adequate  internal  controls,  such  as  policy  statements  prohibiting 
third  party  contracting,  to  ensure  adherence  to  RTC's  established  contracting  poli- 
cies and  procedures  when  contracting  for  non-legal  services. 

Corporation  Comments  and  OIG  Evaluation 

A  summary  of  the  Corporation's  response  to  each  of  our  recommendations  and  our 
analysis  follows: 

Establish  internal  controls  to  ensure  compliance  with  competitive  reten- 
tion policies  and  procedures  (recommendation  1):  The  Division  of  Legal  Serv- 
ices has  created  a  new  organizational  section  entitled  the  Outside  Counsel  Manage- 
ment Section.  A  group  within  that  section,  called  the  Policies  and  Procedures  Unit, 
is  responsible  for  drafting,  implementing,  and  overseeing  the  implementation  of  gen- 
eral policies  and  procedures  relating  to  the  management  of  outside  counsel.  This 
unit  wUl  perform  visitations  and  weekly  telephone  conferences  with  field  Legal 
Services  Coordinators,  but  it  is  unclear  from  the  Division's  response  what  specifi- 
cally will  be  reviewed  during  these  visits  or  teleconferences.  In  addition.  Legal  Serv- 
ices Committees  have  been  appointed  in  each  field  office,  as  well  as  at  headquarters 
in  Washington.  Among  the  duties  outlined  for  these  Committees  include  serving  as 
an  oversight  mechanism  to  monitor  the  selection  and  retention  of  outside  counsel 
and  to  ensure  compliance  with  the  competitive  procedures.  The  institution  of  these 
two  groups  addresses  our  recommendation,  but  to  close  our  recommendation  we  wUl 
need  to  review  documentation  on  the  specific  responsibilities  and  duties  of  each 
group. 

Develop  and  enforce  procedures  on  outside  counsel  evaluations  (rec- 
ommendation 2):  The  Division  of  Legal  Services'  Outside  Counsel  Management 
Section  plans  to  develop  and  implement  procedures  outlining  specific  requirements 
for  the  evfduation  of  outside  counsel.  In  addition,  the  Division  plans  to  have  the  ini- 
tial evaluations  updated  periodically,  at  least  annually.  Also,  for  monitoring  pur- 
poses, they  intend  to  have  the  field  offices  report  on  the  evaluations  completed. 
These  actions  by  the  Division  should  address  our  recommendation.  We  will  need  to 
review  those  procedures  and  the  steps  the  Division  has  taken  to  monitor  evaluation 
preparation  to  close  the  recommendation. 

Discontinue  the  practice  of  using  outside  counsel  to  hire  non-legal  con- 
tractors (recommendation  3):  According  to  its  response,  the  Division  of  Legal 
Services  determined  that  it  has  the  delegated  authority  to  hire  non-legal  contractors 
through  its  outside  counsel  contracting  agreements  and  intends  to  continue  to  do 
so.  In  addition,  the  Senior  Vice  President  and  General  Counsel  provided  several  rea- 
sons why  the  Division  believes  this  contracting  was  necessary  and  justified.  These 
reasons  include  attorney-client  confidentiality,  expediency,  and  insuflicient  numbers 
of  in-house  investigators.  As  stated  in  our  report,  we  agree  that  extenuating  cir- 
cumstances surrounded  the  need  to  obtain  investigation  services  quickly.  However, 
we  disagree  that  these  reasons  continue  to  be  valid.  For  example,  the  Division  of 
Legal  Services  implies  that  a  greater  privilege  attaches  when  a  contract  is  passed 
through  an  outside  attorney  than  if  the  same  investigation  is  done  through  standard 
procedures.  We  do  not  believe  this  is  true.  Specifically,  if  an  attorney,  whether  em- 
ployed by  RTC  or  as  outside  counsel,  reviews  a  matter  and  determines  that  fiirther 
investigation  needs  to  be  done  in  support  of  anticipated  litigation,  an  equally  valid 
argument  can  be  made  that  the  investigation  is  a  part  of  the  attorney  work  product 
whether  the  investigator  was  hired  by  KTC  through  its  contracting  process,  or  was 
hired  by  outside  counsel. 

In  addition,  the  Office  of  Investigations  has  been  given  the  authority  to  use  Basic 
Ordering  Agreements  (BOA's)  to  contract  for  investigators.  Therefore,  because  it  will 
be  able  to  provide  prompt  and  sufficient  numbers  of  investigation  services,  the  Legal 
Division  should  discontinue  the  practice  of  using  outside  counsel  to  hire  non-legal 
contractors. 

Implement  internal  controls  to  ensure  adherence  to  RTC*s  contracting 
policies  for  non-legal  services  contracting  (recommendation  4):  As  stated 
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above  in  recommendation  3,  the  Division  does  not  intend  to  discontinue  the  practice 
of  using  outside  counsel  to  hire  non-legal  contractors,  so  the  Division  did  not  ad- 
dress this  recommendation  concerning  policies  to  ensure  the  practice  does  not  hap- 
pen. 

Chapters 
Legal  Division  Did  Not  Have  Adequate  Management  Information  Systems 

The  Legal  Division's  information  systems  did  not  capture  important  information 
or  produce  reports  the  Division  needed  to  adequately  manage  its  operations  in  ac- 
cordance with  policies,  procedures,  and  statutory  requirements  and  to  ensure  that 
it  fulfills  its  responsibilities.  The  systems,  for  the  most  part,  were  developed  before 
FIRREA  gave  FDIC  responsibility  for  insuring  savings  institutions,  handling  the 
former  Federal  Savings  and  Loan  Insuremce  Corporation's  receiverships,  and  man- 
aging RTC.  The  Legal  Division's  systems  were  not  designed  to  handle  the  workload 
related  to  these  added  responsibilities  nor  were  they  designed  to  capture  and  report 
information  on  various  FIRREA  requirements,  such  as  those  related  to  Minority/ 
Women  Owned  Businesses  usage  and  the  fitness  and  integrity  of  contractors.  Fur- 
ther, although  the  FDIC  Legal  Division  had  taken  steps  to  improve  its  information 
systems,  its  actions  were  not  timely  and,  in  some  cases,  were  ad  hoc.  Additionally, 
measures  taken  to  ensure  the  integrity  of  the  data  collected  or  generated  during 
Legal  Division  efforts  to  improve  its  information  systems  were  not  adequate.  We 
also  do  not  believe  that  all  current  and  future  information  systems  needs  have  been 
adequately  addressed.  We  recognize  that  the  enactment  of  FIRREA  placed  a  tre- 
mendous burden  on  the  Division,  along  with  the  rest  of  FDIC/RTC.  However,  plan- 
ning, developing,  and  implementing  adequate  information  systems  is  vital  to  the  Di- 
vision's success.  ^ 

Shortcomings  of  Information  Systems 

The  Legal  Division  had  a  large  number  of  individual,  non-integrated  information 
systems  which  could  not  reliably  produce  needed  information.  For  example,  the 
Legal  Division's  systems  could  not  provide  needed  financial  related  information  such 
as  total  dollars  spent  for  legal  services  or  amounts  paid  to  individual  law  firms  in 
any  12  month  period.  Further,  the  List  of  Counsel  Utilized  database  did  not  have 
sufficient  information  to  be  used  as  a  selection  tool  by  Legal  Division  attorneys. 
Also,  conflict  of  interest  information  was  not  systematically  compiled  so  that  infor- 
mation on  conflicts  rspwrted  by  outside  counsel  or  from  the  Outside  Counsel  Con- 
flicts Committee  was  available  to  Legal  Division  attorneys  selecting  outside  counsel. 
Moreover,  the  Legal  Division's  Case  Management  System  did  not  contain  adequate 
information  on  outside  counsel.  Specifically,  information  on  when  a  matter  was  re- 
ferred to  outside  counsel,  the  extent  women  and  minorities  were  involved  in  the 
legEil  work,  and  whether  a  firm  was  inherited  counsel  was  not  available. 

According  to  the  Committee  of  Sponsoring  Organizations  of  the  Treadway  Com- 
mission, information  systems  are  intrinsic  to  all  control  systems  and  affect  a  variety 
of  activities  of  an  organization.  Information  systems  include  all  the  processes  and 
actions  that  identify,  move,  assemble,  classify,  record,  report,  and  store  information 
that  is  needed  in  an  organization  to  plan,  monitor,  and  execute  its  activities.  The 
information  system  must  be  able  to: 

•  identify  economic  events  and  other  occurrences  that  significantly  aflect  the  organi- 
zation and  its  transactions, 

•  move  information  from  a  point  of  entry  to  the  various  users, 

•  relate  various  data  to  other  relevant  data, 

•  classify  transactions  to  accurately  reflect  the  nature  of  what  is  happening, 

•  organize  and  store  the  data, 

•  record  the  information  in  a  manner  that  helps  management  control  the  entity's 
activities,  and 

•  produce  reliable  reports. 

Additionally,  the  information  must  be  delivered  in  a  complete,  accurate,  and  time- 
ly fashion  to  those  who  need  it  and  in  appropriate  levels  of  detail  and  analysis  for 


^^  Prior  reports  by  both  the  FDIC  Office  of  Inspector  General  and  outside  consultants  have 
cited  similar  problems.  These  reports  were  entitled  Information  Management  Report  for  the 
Legal  Division,  Part  1,  Hildebrandt,  Inc.,  September  26,  1991;  and  Report  on  the  Legal  Case 
Management  System,  FDIC/OIG,  March  9,  1990. 
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their  use.  The  information  must  be  stored  so  that  it  is  available  for  later  use  or  to 
meet  legal  requirements.^^ 
Hie  Legal  Division  needs  information  systems  which  can  provide  detailed  com- 

Erehensive  data  for  them  to  manage  their  operations  efficiently  and  effectively, 
egal  Division  management  must  know  and  be  able  to  substantiate  whether  they 
are  in  compliance  with  certain  statutory  requirements,  such  as  FIRREA's  require- 
ment to  maximize  to  the  fullest  extent  possible  the  use  of  women  and  minorities. 
The  Legal  Division  was  unable  to  provide  complete  information  regarding  minority 
and  women  participation  in  matters  referred  to  outside  counsel  or  to  determine  how 
many  matters  have  been  referred  to  outside  counsel  or  when  these  matters  were  re- 
ferred. Legal  Division  management  must  also  ensure  that  the  Division  is  in  compli- 
ance with  its  own  internal  policies  and  procedures,  such  as  the  $2.5  million  fee 
cap.^^  Further,  Legal  Division  management  needs  adequate  information  to  manage 
and  control  expenditures  and  to  ensure  that  qualified  outside  counsel  are  selected 
to  handle  legal  matters. 

Reliable  Financial-Related  Information  Was  Not  Readily  Available 

The  Legal  Division  was  unable  to  reliably  determine  how  much  was  spent  for 
legal  services  or  the  dollar  amount  of  contractual  commitments  with  outside  counsel. 
There  was  no  centralized  system  to  capture  nationwide  financial  data.  The  Legal 
Division  systems  captured  only  limited  financial  information  supplied  by  outside 
counsel.  This  information  included  the  fees  and  expenses  incurred  to  date  and  the 
estimated  fees  and  expenses  required  to  complete  the  case. 

The  FDIC's  general  ledger  system  captured  financial  information  on  legal  bills 
paid  by  the  Corporation.  Some  entities,  such  as  conservatorships,  pay  legal  bUls  di- 
rectly— not  through  FDIC's  Accounts  Payable  Unit.  Because  tnese  payments  were 
paid  directly,  the  information  was  not  captured  in  the  FDIC  general  ledger.  Accord- 
ing to  a  joint  FDIC/RTC  news  release,  these  direct  paid  expenses  represented  about 
SOpercent  of  all  FDIC/RTC  legal  expenditures. 

The  reliability  of  the  information  recorded  in  FDIC's  general  ledger  system  was 
questionable  because  of  three  significant  internal  control  weaknesses  within  the  biU 
paying  process  performed  by  FDIC's  Division  of  Accounting  and  Corporate  Services 
CDACS).  First,  DACS  did  not  have  a  control  mechanism  in  place  within  its  check 
authorization  system  to  identify  payments  approved  for  identical  invoice  numbers 
until  November  1990.  Second,  there  was  no  control  mechanism  to  verify  whether  a 
matter  being  billed  was  actually  authorized  by  the  Legal  Division.  Lastly,  DACS 
paid  invoices  without  requiring  the  vendor  to  provide  a  unique  invoice  number.  In- 
stead, DACS  would  "create"  invoice  numbers  for  the  invoices.  Each  of  the  three  in- 
ternal control  weaknesses  identified  introduced  significant  levels  of  risk  that  over- 
payments or  unauthorized  payments  could  be  made  to  outside  contractors  being 
paid  through  the  FDIC  general  ledger  system.  Moreover,  DACS'  ability  to  detect 
overpayments  and  unauthorized  payments  to  outside  counsel  was  severely  curtailed 
because  invoices  received  fix>m  outside  counsel  were  not  logged  in  and  tracked 
through  a  single  standardized  system.  As  a  consequence,  neither  the  regional  offices 
nor  headquarters  were  able  to  provide  a  single  listing  of  all  invoices  received  for  re- 
view and  approval  to  compare  against  actual  payments  made  to  outside  counsel. 

Information  not  captured  by  FDIC's  general  ledger,  sudi  as  payments  made  di- 
rectly by  conservatorships,  was  gathered  through  alternative  methods.  The  reliabil- 
ity of  this  information  was  also  questionable.  To  gather  information  on  1990  legal 
expenses  not  captured  in  FDIC's  general  ledger,  the  Legal  Division  sent  information 
requests  to  the  conservatorships  which  directly  paid  legal  expenses.  The  Division 
asked  the  conservatorships  to  estimate  amounts  paid  during  the  first  three  quarters 
of  1990  and  the  anticipated  amounts  to  be  paid  in  the  fourth  quarter  of  1990.  The 
Legal  Division  was  unsure  as  to  whether  complete  information  was  captured  using 
this  method  of  data  collection  because  a  substantial  number  of  the  conservatorships 
did  not  respond  to  the  information  request.  The  lack  of  reUable  information  regard- 
ing payments  made  outside  the  FDIC  general  ledger  system  also  made  it  impossible 
for  the  Legal  Division  to  reasonably  determine  how  much  had  been  paid  to  individ- 
ual law  firms.  In  an  effort  to  comply  with  the  Legal  Division's  $2.5  million  cap  pol- 
icy, regional  office  personnel  routinely  called  the  individual  law  firms  and  asked 


^Internal  Control-Integrated  Framework,  Exposure  Draft,  March  12,  1991,  Committee  of 
Sponsoring  Organizations  of  the  Treadway  Commission. 

"On  February  13,  1991,  the  Legal  Division  established  a  policy  which  limited  the  fees  outside 
counsel  could  receive  to  $2.5  million  in  any  12  month  period.  Fees  from  RTC  and  FDIC  are  sepa- 
rate for  purposes  of  determining  whether  the  cap  has  been  reached.  The  Legal  Division  believed 
that  this  policy  would  promote  mere  efficient  and  economical  l^al  services.  Nonetheless,  the  fee 
cap  could  be  exceeded  upon  written  a[^rova1  from  designated  FDIC  c^cials. 
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how  much  the  firm  had  been  paid  in  the  last  12  months  before  referring  new  mat- 
ters to  that  firm. 

Subsequent  to  the  August  1991  completion  of  our  field  work,  RTC  Legal  Division 
implemented  its  management  information  system — RTC  Legal  Information  System 
(RLIS).  This  system  is  budget-based  and  requires  outside  counsel  to  submit  a  budget 
of  expected  fees  and  expenses  associated  with  an  assigned  matter  to  receive  pay- 
ment. On  February  18,  1992,  the  RTC  Legal  Division  established  RLIS  policies  and 
procedures.  These  procedures  indicate  that  RLIS  will  provide  the  Legal  Division 
with  a  broader  spectrum  of  much  needed  information.  All  invoices  submitted  by  out- 
side counsel,  including  those  of  firms  providing  services  to  conservatorships  and 
Standard  Asset  Management  and  Disposition  Agreement  contractors,  must  be  sub- 
mitted to  the  Legal  Division  to  be  recorded  in  RLIS.  By  recording  this  information 
in  RLIS,  the  Division  should  be  able  to  more  accurately  determine  the  invoices  re- 
ceived and  the  related  legal  fees  and  expenses.  Further,  the  procedures  provide  for 
additional  controls  over  outside  counsel  invoices,  such  as  recjuiring  a  unique  invoice 
number.  RLIS  is  set  up  to  reject  invoices  with  duplicate  invoice  numbers. 

Because  RLIS  is  a  budget-based  system,  it  should  provide  the  Division  with  more 
financial-related  information  and  allow  the  Division  to  monitor  estimated  fees  and 
expenses  and  to  ensure  that  matters  and  associated  fees  and  expenses  have  been 
approved  by  the  Division.  This  information  should  enable  the  Division  to  monitor 
and  enforce  the  $2.5  million  fee  cap.  However,  RLIS  currently  has  limited  standard- 
ized reporting  capability  which  may  hinder  the  Division's  efforts  in  monitoring  Legal 
Division  operations.  While  RLIS  has  ad  hoc  reporting  capabilities  to  extract  required 
information,  this  technique  is  very  time  consuming;  thus,  less  efficient. 

LCU  Database  Did  Not  Provide  Sufficient  Information 

Legal  Division  attorneys  stated  that  they  could  not  use  the  List  of  Counsel  Uti- 
lized as  provided  by  headquarters  to  select  outside  counsel  to  represent  the  Legal 
Division.  The  List  of  Counsel  Utilized  database  included  information  on  the  firm's 
location,  telephone  number,  and  contact  person  but  did  not  include  other  necessary 
information.  Specifically,  it  did  not  include  information  on  a  firm's  expertise,  hourly 
rates,  conflicts  of  interest,  or  performance  evaluations.  As  a  result,  many  Legal  Divi- 
sion field  attorneys  did  not  use  the  List  of  Counsel  Utilized  when  selecting  firms. 
Instead,  they  relied  on  their  past  experiences  with  firms  with  which  they  or  their 
colleagues  were  familiar.  Further,  the  regions  had  developed  their  own  unique  list 
of  firms  to  compensate  for  not  having  an  adequate  national  database.  Regional  lists, 
such  as  the  one  in  the  Southwest  Region,  indicated  the  firms'  rates  and  expertise. 
In  general,  the  firms  on  the  regional  lists  were  also  on  the  headquarters  List  of 
Counsel  Utilized.  At  the  headquarters  level,  PLS  also  maintained  its  own  list  of 
firms  which  was  supported  by  a  unique  database  developed  by  PLS.  This  database 
contained  information  as  to  whether  a  firm  was  restricted  from  receiving  new  work, 
the  firm's  expertise,  conflicts  of  interest,  and  performance  evaluation.  However,  PLS' 
list  contained  firms  which  were  not  on  the  LCU.  Manv  field  attorneys  called  PLS 
to  obtain  information  on  conflicts  and  outside  counsel  performance  which  is  not 
readily  available  to  them  through  other  means. 

RLIS  contains  a  database  of  outside  counsel  approved  by  the  RTC  Legal  Division 
to  provide  legal  services.  Legal  Division  personnel  stated  that  this  database  or  List 
of  Outside  Counsel  includes  all  firms  who  have  executed  an  RTC  Legal  Services 
Agreement.  The  database  contains  information  such  as  a  firm's  office  locations,  serv- 
ice area,  contact  information,  and  Federal  Tax  ID  similar  to  information  provided 
by  the  old  List  of  Counsel  Utilized.  However,  the  List  of  Outside  Counsel  provides 
additional  information  such  as  the  firm's  rate  structure  and  limited  conflict  of  inter- 
est information  on  outside  counsel.  Nonetheless,  RLIS  does  not  appear  toprovide 
information  in  two  areas — a  firm's  expertise  and  performance  evaluations.  The  RTC 
Legal  Division  has  recognized  the  need  for  firm  expertise  in  RLIS  and  intends  to 
include  this  information  in  future  RLIS  enhancements.  Readily  available  informa- 
tion on  a  firm's  performance  also  is  crucial  to  ensure  that  only  superior  performing 
firms  render  services  to  the  Legal  Division  and  ultimately  to  the  Division's  client — 
RTC. 

Conflict  Of  Interest  Information  Was  Not  Readily  Available 

No  centralized  system  captured  information  on  conflicts  of  interest  and  made  the 
information  available  to  Legal  Division  attorneys  referring  matters  to  outside  coun- 
sel. Conflicts  of  interest  reported  by  outside  counsel  were  not  logged  in  or  tracked 
centraUy. 

Limited  conflict  of  interest  information,  such  as  a  brief  recapitulation  of  the  con- 
flict and  the  Outside  Counsel  Conflicts  Committee  (OCCC)  decision,  was  maintained 
by  a  member  of  the  OCCC  in  a  WordPerfect*  file  on  his  personal  computer.  Data 
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retrieval  and  processing  under  this  arrangement  was  only  marginally  adequate  be- 
cause WordPerfect  *  is  a  word  processing  software  package  which  is  unable  to  orga- 
nize raformation  in  a  useful  manner  such  as  by  type  of  conflict  or  by  numbers  of 
conflicts  for  a  particular  firm.  Additionally,  there  was  no  eflicient  means  for  anyone, 
other  than  the  OCCC  member  or  his  secretary,  to  access  these  files  because  the  in- 
formation was  resident  and  accessible  only  on  the  OCCC  member's  computer  located 
in  his  office  or  in  the  chronological  paper  files  maintained  by  his  secretary.  As  a 
result,  without  an  interface  between  other  potential  users  of  this  information,  such 
as  the  preparers  of  the  headquarters  List  of  Counsel  Utilized,  the  information  only 
benefited  the  immediate  members  of  the  OCCC. 

Additionally,  only  information  related  to  OCCC  decisions  was  available  in  this 
file.  There  were  no  systems  in  place  to  record  self-reported  conflicts  received  from 
outside  counsel.  As  a  result,  we  were  unable  to  determine  how  many  self-reported 
conflicts  of  interest  were  received  and  whether  all  self-reported  conflicts  were  prop- 
erly forwarded  to  the  OCCC  for  consideration. 

RLIS  contains  limited  conflict  of  interest  information.  The  system  shows  whether 
or  not  a  firm  has  a  conflict  and  also  provides  a  brief  description  of  the  conflict.  How- 
ever, after  RLIS  was  implemented,  tne  Legal  Division  realized  that  the  limited  con- 
flicts information  to  be  contained  in  RLIS  was  not  adequate  for  its  purposes.  Also, 
RLIS  would  have  required  extensive  changes  to  meet  the  Legal  Division's  needs 
which  would  have  been  too  costly.  Therefore,  the  Legal  Division  decided  to  develop 
another  management  information  system  to  disseminate  conflict  of  interest  informa- 
tion to  all  Division  offices.  The  Division  expects  this  system  to  be  operational  by  Oc- 
tober 1,  1992. 

Case  Management  System  Did  Not  Provide  Sufficient,  Reliable  Information 

The  Legal  Division  could  not  determine  whether  all  matters  referred  to  outside 
counsel  were  entered  into  the  Case  Management  System  (CMS).  For  matters  en- 
tered into  CMS,  the  Legal  Division  could  not  determine  the  date  the  matter  was 
referred  to  outside  counsel.  The  date  a  matter  was  actually  referred  to  outside  coun- 
sel is  an  important  internal  control  mechanism.  This  date  is  necessary  to  detect 
such  things  as  whether  outside  counsel  billings  reflect  work  done  only  after  the  mat- 
ter was  referred  and  whether  Legal  Division  stafl"  were  referring  new  matters  to 
firms  which  may  be  restricted  from  receiving  referrals — such  as  when  the  firm  has 
a  conflict  of  interest  pending  before  the  Outside  Counsel  Conflicts  Committee.  CMS 
only  captured  the  date  that  the  CMS  technician  entered  the  case  data  into  the  sys- 
tem, which  according  to  the  CMS  Manager,  often  bears  little  relation  to  the  date 
the  matter  was  referred.  The  only  way  to  determine  the  actual  date  of  referral  was 
to  search  the  individual  case  files  maintained  by  the  individual  Legal  Division  attor- 
ney handling  the  matter.  In  an  example  provided  by  the  CMS  Manager,  a  matter 
was  referred  to  outside  counsel  in  April  1989,  but  was  not  entered  into  CMS  until 
February  1991-22  months  later.  Because  of  this  weakness,  the  Legal  Division  was 
unable  to  determine  the  number  of  matters  referred  to  outside  counsel  during  1990 
and  the  date  of  referral. 

The  Legal  Division  was  unable  to  provide  complete  information  regarding  minor- 
ity and  women  contractors'  participation  in  matters  referred  to  outside  counsel.  Al- 
though the  Legal  Division  required  minority  and  women  participation  information 
to  be  reported  on  outside  counsel's  invoices,  the  receipt,  reporting,  and  recording  of 
the  information  was  not  enforced.  As  a  result,  to  obtain  minority  and  women  partici- 

eation  information,  the  Legal  Division  had  to  query  two  sources  outside  the  Legal 
livision  for  information.  First,  the  Legal  Division  requested  the  DACS  Accounts 
Payable  Branch  to  provide  a  report  detailing  the  amounts  paid  to  outside  counsel 
which  are  classified  as  minority  or  women  owned  businesses.  Second,  the  Legal  Di- 
vision requested  minority  and  women  participation  reports  from  outside  counsel.  Re- 
sponse to  these  information  requests  from  outside  counsel  was  voluntary  and  only 
about  60  percent  of  the  outside  counsel  responded.  There  were  no  controls  in  place 
to  verify  the  reasonableness  of  the  data  received  from  outside  counsel,  short  of  au- 
diting each  outside  counsel's  response. 

The  Legal  Division  also  could  not  adequately  identify  throu^  CMS  inherited 
counsel — those  firms  who  were  pursuing  matters  at  the  time  an  institution  was 
placed  into  receivership. 

According  to  Legal  Division  procedures,  no  new  matters  were  to  be  referred  to  in- 
herited counsel  without  a  Legm  Services  Agreement.  Inherited  counsel  were  to  com- 
plete only  those  matters  they  were  working  on  at  the  time  of  the  institution's  receiv- 
ership. CMS  did  not  identify  which  counsel  were  inherited  and  how  long  thev  had 
been  representing  the  Legal  Division  As  a  result,  the  Legal  Division  was  unable  to 
determine  whether  a  firm  receiving  payments  was  an  innerited  counsel,  how  long 
inherited  counsel  had  been  representing  the  Legal  Division  without  a  Legal  Services 
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Agreement,  and  whether  inherited  counsel  were  being  referred  new  matters  in  viola- 
tion of  Legal  Division  procedures. 

The  February  18,  1992,  RLIS  Office  Procedures  Manual  for  RTC  Le^al  Matters 
requires  outside  counsel,  when  submitting  an  invoice  to  the  Legal  Division,  to  com- 
plete a  form  entitled  "Legal  Invoice  for  Fee  &  Expenses  (LIF  &  E)."  Information  pro- 
vided on  this  form  includes  fees  billed  by  women  and  minority  attorneys.  The  proce- 
dures further  provide  that  RLIS  Data  'fechnicians,  iipon  receipt  of  the  LIF&E,  ex- 
amine the  document  for  missing  information  and,  if  necessary,  return  the  invoice 
documentation  to  outside  counsel  for  proper  completion.  If  properly  implemented, 
these  procedures  should  provide  the  Division  with  more  complete  information  on 
women  and  minority  participation. 

The  procedures  also  address  inherited  outside  counsel.  Upon  intervention  in  a 
failed  institution.  Legal  Division  personnel  identify  ongoing  matters  and  the  firms 
handling  these  matters.  If  a  firm  is  not  listed  in  RLIS'  List  of  Counsel,  the  firm  is 
then  identified  in  RLIS  as  inherited.  The  procedures  require  that  the  firm  not  ac- 
cept new  matters  until  it  has  executed  an  RTC  Legal  Services  Agreement.  Further, 
if  no  agreement  is  executed  within  90  days  of  intervention,  then  the  RTC  attorney 
in  charge  of  the  matter  is  required  to  transfer  the  matter  to  another  firm. 

iNFORNfATION  SYSTEM  NEEDS  WERE  NOT  TiMELY  Or  EFFICIENTLY  MET 

The  Legal  Division's  information  needs  were  not  met  in  a  timely  or  efficient  man- 
ner. Further,  long-range  goal  setting  and  strategic  planning  for  such  things  as  fu- 
ture information  needs,  technological  changes,  cost  controls,  and  data  integrity  had 
not  occurred.  As  a  result,  the  Legal  Division  was  beset  by  a  proliferation  of  many 
different  information  systems  capturing  the  same  information  both  within  a  region 
and  across  the  Nation.  Without  thorough  planning  and  goal  setting  to  address  fu- 
ture information  needs  and  changes,  the  Leged  Division  will  be  destined  to  follow 
a  reactive  role  to  its  changing  environment  and  risks  periodic  loss  of  control  over 
its  abUity  to  meet  its  information  requirements  and  respwnd  to  changes  and  chal- 
lenges most  efTectively. 

Contractors  were  designing  two  major  information  systems  for  the  Legal  Division. 
The  first  system  is  the  Legal  Division  Information  Management  System  (LDIMS), 
which  was  solicited  to  address  the  needs  of  the  various  branches  within  the  Legal 
Division.  LDIMS  will  not  be  available  until  late  1992.  The  second  system  was  the 
RTC  Legal  Information  System  (RLIS).  Its  original  purpose  was  to  enable  the  RTC 
Branch  to  manage  matters  referred  to  outside  counsel  by  Standard  Asset  Manage- 
ment and  Disposition  Agreement  (SAMDA)  contractors,  but  it  has  now  been  ex- 
panded to  encompass  all  outside  counsel  information  requirements. 

Interviews  with  various  management  representatives  of  the  RTC  Branch  revealed 
that  they  were  aware  that  monitoring  and  managing  matters  referred  to  the 
SAMDA  contractors  required  information  that  the  Legal  Division  systems  could  not 
provide.  The  RTC  Branch  information  needs  were  immediate  and  could  not  wait 
until  LDIMS  was  in  place — SAMDA  contracts  were  being  awarded  and  no  LDIMS 
completion  date  had  been  determined.  According  to  RTC  Legal  Division  staff,  there 
was  no  management  support  for  a  solution  to  this  problem.  As  a  result,  a  group  of 
RTC  Branch  attorneys  contracted  with  Power  Computing  Corporation  to  design  and 
produce  RLIS  and  obtained  funds  from  the  RTC  Contractor  Database  budget  to  fund 
the  endeavor.  The  system  design  has  undergone  two  major  revisions  since  its  incep- 
tion. One  change  broadened  the  system  application  to  include  all  RTC  case  informa- 
tion needs,  not  just  SAMDA  contractor  information  requirements.  The  other  change 
incorporated  an  accounts  payable  module.  The  system  was  developed  ad  hoc,  with- 
out projjer  technical  oversight,  and  without  adequate  planning  and  support  by  Legal 
Division  management. 

The  challenges  faced  by  the  Legal  Division  to  secure  adequate  information  sys- 
tems were  complicated  by  the  fact  that  throughout  the  Legal  Division  there  was 
very  little  control  or  standardization  with  regard  to  personal  computer  based  soft- 
ware applications.  At  every  functional  area,  oetween  regions  and  consolidated  of- 
fices, and  not  uncommonly,  between  Legal  Division  staff  working  at  the  same  loca- 
tion, different  personal  computer  based  systems  have  been  developed  on  an  ad  hoc 
basis  to  capture  and  process  similar  information.  To  illustrate,  the  Professional  Li- 
abilities Section  referred  matters  to  outside  counsel  yet  it  did  not  use  CMS.  Instead, 
PLS  maintained  its  own  separate  R-Base  software  application.  This  system  provided 
detailed  information  on  the  matters  being  pursued  and  the  outside  counsel  being 
used  by  PLS,  but  because  R-Base  is  a  software  package  which  had  not  been  ap- 
proved for  use  by  FDIC's  Management  Information  Systems  Branch  (MISB),  PLS 
could  not  get  technical  support  from  MISB.  Systems  to  capture  and  track  important 
information  dilTered  between  regions  and  between  consolidated  offices. 
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In  addition  to  a  lack  of  control  over  personal  computer  based  software  applica- 
tions, the  Legal  Division  had  not  adequately  addressed  its  current  or  future  data 
integrity  needs.  Without  proper  control  over  the  quality  of  the  information  going 
into  CMS  or  the  successor  systems,  funds  and  efforts  to  enhance  or  replace  current 
information  systems  may  be  expended  needlessly.  RTC  Branch  attorneys  estimated 
that  approximately  75  percent  of  the  information  in  CMS  was  RTC-related.  How- 
ever, tne  RTC  Branch  stopped  entering  data  into  CMS  and  began  recording  new  re- 
ferrals into  RLIS  as  of  Ortober  28,  1991.  RLIS  had  not  been  completed  or  tested 
and  training  for  the  new  system  had  not  been  completed.^*  As  a  result,  no  parallel 
system  existed  to  which  to  compare  data  accuracy  once  RLIS  had  been  completed 
and  tested.  Instead,  the  Legal  Division  will  have  to  continue  to  rely  on  outside  coun- 
sel to  identify  what  matters  they  are  woricing  on  and  to  provide  the  data  required 
to  be  input  into  RLIS.  Because  the  adequacy  of  internal  controls  in  place  at  each 
individual  outside  counsel  is  unknown,  the  reliability  of  the  data  they  provide  is  also 
unknown. 

Since  the  completion  of  our  field  work  in  August  1991,  most  of  RLIS,  including 
the  accounts  payable  module,  has  been  implemented.  The  latest  implementation 
steps  provide  ftirther  evidence  of  a  lack  of  strategic  planning,  which  resulted  in 
RLIS  having  limited  standardized  report  generating  capabilities  and  lack  of  sufli- 
cient  conflicts  of  interest  information. 

The  RLIS  report  committee  met  for  the  first  time  on  July  31,  1991,  only  3  months 
before  RLIS  was  implemented.  Because  RLIS  can  produce  few  standardized  reports, 
ad  hoc  reporting  must  be  performed  to  extract  information  for  use  by  the  Legal  Divi- 
sion in  managing  its  operations.  Legal  Division  personnel  stated  that  information 
had  to  be  obtained  using  a  query  mnction  which  was  extremely  time-consuming. 
Had  the  Legal  Division  identiiied  the  format  and  the  information  needed  while  de- 
signing RLIS,  a  more  efficient  use  of  time  and  resources  would  have  occurred  and 
the  Division  would  have  been  able  to  more  readily  use  the  information  in  RLIS. 

The  Legal  Division  is  also  developing  a  new  conflict  of  interest  management  infor- 
mation system  because  the  information  in  RLIS  does  not  meet  its  needs.  Had  the 
Legal  Division  identified  needed  conflicts  information  during  the  planning  stages  of 
RLIS,  the  additional  system  might  have  been  unnecessary. 

Conclusion  and  Recommendations 

The  lack  of  adequate  management  support  and  planning  of  information  systems 
and  needs  left  the  Legal  Division  unable  to  produce  reliable  timely  management  in- 
formation more  than  2  years  after  the  passage  of  FIRREA.  Moreover,  the  lack  of 
adequate  goals  and  planning  casts  doubt  on  the  ultimate  success  of  the  Legal  Divi- 
sion's management  information  systems. 

We  recommend  that  the  Senior  Vice  President  and  General  Counsel  work  in  con- 
junction with  RTCs  Office  of  Corporate  Information  and  the  Software  Development 
Office  to: 

(5)  Perform  an  assessment  of  immediate  and  long-term  information  needs  to  de- 
velop sj)ecific  short-  and  long-term  goals  and  objectives  for  the  Legal  Division's  in- 
formation systems.  Develop  strategic  plans  for  attaining  these  goals  and  objectives 
and  identity  resources  needed.  Adequate  internal  controls  should  be  identified  for 
these  systems  during  this  planning  process. 

(6)  Develop  sufficient  standardized  reporting  capability  so  that  the  Division  has 
readily  accessible  information  to  monitor  and  manage  outside  counsel. 

Corporation  Comments  and  OIG  Evaluation 

A  summary  of  the  Corporation's  response  to  each  of  our  recommendations  and  our 
analysis  follows: 

Develop  specific  ahort-  and  long-term  infornuUion  gygtemg  goals  and  plans 
to  reach  those  goeUs  (recommendation  5):  Although  the  Division's,  response  does 
not  address  performing  a  needs  assessment  or  developing  long-term  plans,  it  does 
state  that  the  RLIS  Steering  Committee  is  responsible  for  evaluating  the  operations 
of  the  system  to  plan  for  future  enhancements  and  adjustments.  In  addition,  in  its 
response,  it  states  that  the  Committee  continuely  reviews  the  progress  of  the  RLIS 
database  and  the  developing  information  needs  of  the  Division. 

Although  we  encourage  the  actions  the  Division  is  taking  as  outlined  above,  these 
actions  do  not  go  far  enough  to  ensure  that  the  Division's  systems  will  address  its 
needs  not  only  today,  but  in  the  future.  Because  it  had  not  conducted  a  needs  as- 
sessment before  it  developed  RLIS,  it  is  now  having  to  develop  an  additional  system 


"  RLIS  Operations  Workshop  was  conducted  by  the  Centech  Group  for  the  Legal  Division  dur- 
ing the  last  quarter  of  1991.  On  February  18,  1992,  the  Legal  Division  issued  pohcies  and  proce- 
dures for  using  RLIS. 
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to  track  conflicts  of  interest  information  and  having  to  make  adjustments  to  the  in- 
formation RLJS  is  gathering  to  add  necessary  information  fields.  Therefore,  we  rec- 
ommend that  the  Division  aevelop  systems  goals  and  plans  to  reach  those  eoals. 

Develop  standardized  reporting  (recommendation  6):  The  Senior  Vice  Presi- 
dent and  General  Counsel's  response  stated  that  RLIS  is  now  capable  of  generating 
standardized  reports  covering  a  variety  of  information.  RLIS'  increasing  capability 
to  issue  standardized  reports  addresses  our  recommendation.  We  will  need  to  review 
documentation  showing  the  standardized  reports  to  close  our  recommendation. 

Chapter  4 
Poor  Controls  Led  to  Overpayments 

The  Legal  Division  review  process  for  outside  counsel  invoices  and  the  program 
the  Division  used  to  pay  these  invoices  allowed  overpayment  of  outside  legal  coun- 
sel. The  Division  did  not  have  an  adequate  oversight  mechanism  to  ensure  the  effec- 
tive fiinctioning  of  the  review  process  and  did  not  provide  sufficient  guidance  to  the 
Legal  Division  staff  responsible  for  performing  the  review.  Additionally,  one  pro- 

5am  used  to  pay  outside  counsel  invoices — the  Accelerated  Payment  Program 
PP) — did  not  allow  all  overpayments  to  be  identified  before  or  after  they  were 
paid.  Under  the  APP,  outside  legal  counsel  was  paid  before  the  Legal  Division  re- 
viewed the  outside  counsel's  invoices.  Also,  the  APP  post-payment  review,  or  rec- 
onciliation between  the  amount  paid  and  the  amount  approved  for  payment  by  the 
Legal  Division,  was  only  required  on  a  sample  of  invoices  and  therefore,  could  not 
identify  all  overpayments. 

Invoice  Review  Process  Was  Not  Adequate 

The  review  process  for  outside  counsel  invoices  was  not  adequate  to  verify  correct- 
ness and  to  identify  inappropriate  or  questionable  charges.  We  attribute  this  condi- 
tion to  the  lack  of  an  oversight  mechanism  and  adequate  guidance  for  Legal  Divi- 
sion staff  responsible  for  performing  the  review  and  to  the  implementation  of  the 
Accelerated  Payment  Program.  The  Accelerated  Payment  Program  reduced  the  in- 
centive for  Legal  Division  personnel  to  perform  an  adequate  review  because  invoices 
no  longer  required  review  and  approval  for  outside  counsel  to  receive  payments.  The 
lack  of  an  adequate  review  of  outside  counsel  invoices  had  resulted  in  potential  over- 
ayments  to  outside  counsel.  We  identified  almost  $300,000  in  charges  submitted 
_y  outside  counsel  on  invoices  totaling  $3.5  million  which  we  believe  to  be  question- 
able. Further,  the  Legal  Division  had  reported  receiving  from  outside  counsel  over 
$10  million  in  refunds  due  to  overpayments — mostly  duplicate  payments — from  No- 
vember 1990  to  September  1991. 

The  Legal  Division,  in  a  brochure  provided  to  outside  counsel  entitled  A  Law 
Firm's  Guide:  How  to  be  Considered  for  Retention  by  The  FDIC  and  RTC  and  the 
Legal  Services  Agreement,  outlined  the  charges  that  the  Legal  Division  would  not 
pay.  These  charges  include: 

•  a  firm's  educational  or  developmental  cost  associated  with  becoming  familiar  with 
statutory  and  case  law  pertinent  to  FDIC  and  RTC; 

•  a  firm's  overhead  expenses  including  (1)  secretarial  or  clerical  overtim^  unless 
such  overtime  is  occasioned  by  an  emergency  situation  created  by  FDIC/RTC;  (2) 
charges  relating  to  word  processing  or  computer  time,  except  actual  charges  for 
WesUaw*  or  Lexis*  which  will  be  reimbursed;  and  (3)  the  preparation  of  fee  bills; 

•  first  class  travel  or  luxury  hotel  accommodations; 

•  an  amount  above  50  percent  of  an  attorney's  rate  when  the  attorney  is  in  actual 
travel  status; 

•  photocopying  charges  exceeding  $.15  per  page; 

•  taxes  exceeding  actual  cost  and  excess  faxes; 

•  excess  overnight  mail;  and 

•  ordinary  postage  charges. 

Further,  the  Legal  Division's  Procedural  Memorandum  1.10,  Fee  Bill  Processing, 
requires  the  supervising  attorney  to  review  invoices  for  reasonableness  and  cost  con- 
sciousness. 

Nonetheless,  the  Legal  Division  in  some  instances  did  not  (1)  ensure  the  appro- 
priateness of  charges  on  outside  counsel  invoices,  (2)  verify  the  rates  charged  by  out- 
side counsel  to  the  agreements  establishing  outside  counsel  rates,  or  (3)  conduct  any 
review  of  outside  counsel  invoices.  There  were  no  controls  in  place  to  ensure  that 
expenses,  such  as  legal  research,  were  approved  and  a  work  product  received  by  the 
Legal  Division.  Although  quantifying  invoices  with  inappropriate  charges  was  not 
one  of  our  initial  objectives,  we  did  identify  and  quantify  inappropriate  charges  at 
two  Legal  Division  locations — headquarters  and  the  North  Central  Region.  In  total, 
we  found  almost  $300,000  of  questionable  charges  on  invoices  totaling  approxi- 
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mately  $3.5  million.  Sixteen  of  50  Washington  invoices  and  29  of  120  Kansas  City 
invoices  contained  questionable  charges.  Table  3.1  shows  the  questioned  chaises  by 
location. 

Table  3.1:   Questioned  Charges 


if -QIIESTIObfEb  CHARGES 

'NORTH 

CENTRAL, 

.REGION 

HEADQUARTERS 

TOTAL 

Research 

556,850 

517,034 

573,884 

Photocopying 

35.167 

74,156 

109,323 

Travel 

24.873 

16,726 

41,599 

Fax/Delivery/Postage 

7,245 

1,596 

8,841 

Senior  Partner  Participation 
on  Depositions 

3.825 

0 

3,825 

Telephone 

2,713 

1,160 

3.873 

Overtime 

0 

38,079 

38,079 

Temporarv  Services 

0 

1,597 

1,597 

Business  Meals 

0 

830 

830 

TOTAL 

5130,673 

5151,178 

5281,851 

In  the  Southwest  Region,  we  identified  questionable  charges  related  to  senior 

gartner  participation  on  depositions  on  4  of  9 1  invoices  reviewed  and  in  the  Western 
egion,  we  identified  charges  for  such  particioation  on  4  of  111  invoices.  We  also 
found  senior  peirtner  participation  on  4  of  120  North  Central  Region  invoices.  Depo- 
sitions involve  recording  an  individual's  statement  under  oath  and  are  usually  fairly 
straightforward  processes  which  may  not  generally  require  senior  partner  participa- 
tion. However,  because  of  the  limited  scope  of  our  audit,  we  did  not  contact  outside 
counsel  to  determine  whether  or  not  these  charges  were  appropriate.  Regardless,  re- 
sponsibility for  ensuring  appropriateness  rests  with  the  Legal  Division  and  in  these 
instances  they  did  not  question  the  charges.  In  the  Western  Region,  we  identified 
a  single  invoice  with  over  $24,000  of  charges  for  a  senior  partner  to  attend  deposi- 
tions. The  rates  chareed  by  this  firm  were  also  in  excess  of  the  established  hourly 
rates  by  $80.  In  the  Western  Region,  we  also  found  that  travel  time  was  not  billed 
at  50  percent  of  the  firms'  established  rate  on  9  of  120  invoices,  as  required  by  Legal 
Division  policy. 

In  the  Southwest  Region  and  Washington  headquarters,  some  invoices  were  not 
reviewed  by  Legal  Division  staff.  In  the  Gulf  Coast  Consolidated  Office  of  the  South- 
west Region,  invoices  submitted  by  outside  counsel  for  services  rendered  to 
conservatorships  which  were  less  than  $5,000  were  not  reviewed  by  Legal  Division 
staff.  In  headquarters,  one  fee  bill  technician  of  the  four  interviewed  was  not  re- 
viewing invoices  at  aU  until  the  APP  reconciliation  process  began.  Although  review 
of  all  invoices  is  required  under  the  APP,  the  Legal  Division  under  the  APP  rec- 
onciliation process  required  a  review  of  only  a  sample  of  invoices.  Therefore,  by 
waiting  until  the  reconciliation  process  began,  the  fee  bill  technician  would  be  re- 
quired to  review  fewer  invoices. 

Also,  outside  counsel  did  not  always  have  established  billing  rates  with  the  Legal 
Division  as  evidenced  by  an  executed  Legal  Services  Agreement  (LSA).  Even  when 
the  Legal  Division  did  have  an  executed  LSA  with  outside  counsel,  the  LSA  was  not 
always  located  at  the  same  office  where  the  invoices  were  reviewed.  Further,  the 
LSA  was  not  used  to  ensure  that  outside  counsel's  fees  agreed  with  the  LSA.  The 
rates  billed  on  the  invoices  did  not  always  agree  with  the  rates  established  within 
the  LSA.  The  Legal  Division  required  outside  counsel  to  execute  a  Legal  Services 
Agreement  upon  retention.  This  agreement  discloses  the  names  of  the  legal  firm's 
employees  who  may  work  on  FDICmTC  matters  and  their  rates. 
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In  our  sample  of  114  firms/*^  69  percent  either  did  not  have  an  executed  LSA  with 
the  Legal  Division  or  an  LSA  could  not  be  located  at  the  consolidated  offices.  In 
some  instances,  the  firms'  LSAs  were  filed  at  FDIC  offices,  but  copies  were  not  filed 
with  RTC  offices  within  the  same  region.  Further,  rates  on  sampled  invoices  did  not 
concur  with  the  rates  established  in  the  LSA  for  more  than  30  percent  of  the  in- 
voices in  our  sample  which  had  LSAs.  In  other  instances,  the  names  and  rates 
charged  by  outside  counsel  could  not  be  confirmed  with  the  LSAs  because  the  LSAs 
did  not  include  the  names  and  rates  of  all  outside  counsel  employees  working  on 
FDIC/RTC  Legal  Division  matters.  Table  3.2  shows  the  results  of  our  analysis  by 
location. 

Table  3.2:    Sampled  Firms  Without  Legal  Services  Agreements  and  Sampled  Invoices  That 
Disagreed  With  Available  Legal  Services  Agreements 


LOCATION 

PERCENTAGE  OF 
FIRMS  WITHOUT  LSAs 

PERCLNTAGE  OF 

INVOICES  WHICH 

DISAGREED  Wil'H  LSAs 

Eastern  Region 

70% 

35% 

Southwest  Region 

52 

7 

Western  Region 

93 

50 

North  Central  Region 

70 

39 

Headquarters 

14 

40 

The  Legal  Division  also  did  not  ensure  that  legal  counsel  inherited  from  failed  in- 
stitutions executed  a  Legal  Services  Agreement  before  new  Legal  Division  matters 
were  assigned  to  the  firm.  Because  iriherited  counsel  did  not  always  have  agree- 
ments with  the  Legal  Division  establishing  rates  and  reimbursable  expenses,  the 
rates  paid  by  RTC  may  have  been  higher  than  rates  established  in  the  LSAs  for 
similar  firms  in  the  same  geographic  location. 

Prudert  business  practice  would  dictate  (1)  an  in-depth  review  of  invoices  to  en- 
sure that  the  charges  are  correct  and  (2)  establishing  rates/reimbursable  expenses 
with  outside  counsel  by  executing  an  agreement  for  services.  The  U.S.  General  Ac- 
counting Office's  Assessing  Internal  Controls  in  Performance  Audits  provides,  as  a 
general  standard,  that  internal  control  systems  are  to  provide  "reasonable  assur- 
ance" that  the  objectives  of  the  systems  will  be  accomplished.  An  objective  of  an  in- 
voice review  process  should  be  to  ensure  the  correctness  of  the  invoices  and  to  iden- 
tify any  deficiencies.  However,  the  Legal  Division's  review  process  did  not  provide 
reasonable  assurance  that  outside  counsel  invoices  were  correct. 

We  attribute  the  inadequacies  of  the  invoice  review  process  to  several  factors. 
First,  the  Legal  Division's  procedures  on  invoice  review,  as  stated  in  Procedural 
Memorandum  1.10  Fee  Bill  Processing,  were  not  adequate.  These  procedures  did  not 
provide  a  comprehensive  list  of  inappropriate  charges,  provide  specific  guidance  on 
performing  invoice  reviews,  or  require  the  use  of  the  LSA  to  verify  the  names  and 
rates  of  outside  counsel  employees  on  the  invoice.^®  Further,  the  Legal  Division  did 
not  have  an  oversight  mechanism  to  ensure  that  the  review  process  was  adequately 
performed  or  to  diagnose  problems  in  the  review  process.  Finally,  under  the  Acceler- 
ated Payment  Program  instituted  by  the  Legal  Division  in  October  1990  to  expedite 
payment  of  outside  counsel  invoices,  invoices  no  longer  had  to  be  reviewed  and  ap- 
proved by  the  Division  for  outside  counsel  to  receive  payment.  This  program  re- 
moved any  incentive  for  the  Legal  Division  staff  to  perform  a  thorough  review  of 
the  invoices  because  the  firms  received  payment  regardless  of  the  results  of  the 
Legal  Division's  review.  By  not  ensuring  the  appropriateness  of  outside  counsel  ex- 
penses, verifying  outside  counsel  employees  and  their  rates  on  the  invoices  to  the 


•^"The  Legal  Division  considers  each  law  firm  office  as  a  separate  law  firm.  Each  law  firm 
office  is  listed  separately  on  the  LCU.  Therefore,  our  use  of  the  term  "firm"  may  include  mul- 
tiple offices  of  the  same  firm. 

^*A  Law  Firm's  Guide:  How  to  be  Considered  for  Retention  by  the  FDIC  and  RTC  provided 
only  limited  guidance  on  inappropriate  charges  and  was  intended  for  external  use. 
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LSAs,  or  reviewing  invoices,  overpayments  of  outside  counsel  have  occurred  and  the 
potential  for  significant  undetected  overpayments  is  great. 

The  Legal  Division  is  reconciling,  on  a  sample  basis,  the  amounts  paid  to  outside 
counsel  under  the  Accelerated  Payment  Program  and  the  amounts  approved  for  pay- 
ment by  the  Legal  Division  to  detect  overpayments.  The  Legal  Division  is  also  pur- 
suing collection  efforts  to  recoup  overpayments  identified  miring  the  reconciliation 
f)rocess.  The  Legal  Division  reported  receiving  refunds  totaling  over  $10  million 
rom  November  1990  to  September  1991  from  outside  counseL 

Subsequent  to  the  completion  of  our  fieldwork  in  August  1991,  the  RTC  Legal  Di- 
vision implemented  RLIS'  payment  module.  During  the  last  quarter  of  1991,  the 
RTC  Legal  Division  informed  outside  counsel  that  after  January  1,  1992,  the  APP 
would  be  discontinued. 

Under  RLIS,  invoices  exceeding  $5,000  are  required  to  be  reviewed  by  Legal  Divi- 
sion personnel  before  payment.  However,  in  certain  instances,  such  as  when  the 
Legal  Division  has  concerns  over  a  firm's  billing  practices  or  when  the  firm  is  han- 
dling a  significant  matter,  all  invoices  submitted  by  the  firm  may  be  selected  for 
review.  Also,  every  50th  invoice  is  to  be  reviewed.  In  addition,  according  to  Division 
personnel,  they  have  contracted  with  a  firm  to  set  up  a  statistically  valid  review 
process. 

Other  changes  have  also  occurred  in  the  review  process.  In  February  1992,  the 
RTC  Legal  Division  issued  the  RTC  Guide  for  Outside  Counsel  which  identifies  re- 
imbursable and  nonreimbursable  charges.  This  guide  has  incorporated  some  of  the 
same  charges  identified  in  an  earlier  FDIC  publication,  A  Law  Firm's  Guide:  How 
to  be  Considered  for  Retention  by  The  FDIC  and  RTC.  However,  the  RTC  Legal  Divi- 
sion has  not  yet  issued  its  own  invoice  review  procedures  and  by  default,  still  ad- 
heres to  FDIC  Legal  Division's  Procedural  Memorandum  1.10.  As  mentioned  in 
Chapter  4,  Procedural  Memorandum  1.10  was  not  adequate  because  the  procedures 
neither  provided  a  comprehensive  list  of  inappropriate  charges  nor  specific  guidance 
on  performing  invoice  reviews.  To  invprove  the  review  process,  the  RTC  Legal  Divi- 
sion intends  to  include  a  checklist  in  RLIS  to  document  invoice  review. 

For  those  invoices  required  to  be  reviewed  under  RLIS,  the  invoice  processing  pro- 
cedures require  verification  of  the  invoice  rates  to  the  Legal  Services  Agreement. 
The  procedures  also  require  verification  between  the  employees  listed  on  tne  invoice 
and  those  listed  in  the  Legal  Services  Agreement.  In  instances  where  employees  on 
the  invoice  do  not  agree  with  the  Legal  Services  Agreement,  the  Legal  Division  wUl 
request  the  firm  to  provide  a  new  provider  list. 

The  Accelerated  Payment  Program  Allowed  Overpayment  of 
Outside  Counsel 

The  Accelerated  Payment  Program  (APP)  resulted  in  overpayment  of  outside 
counsel.  The  APP  did  not  allow  the  Legal  Division  to  identify  overpayments  before 
payment.  Additionally,  the  APP  reconciliation  process  used  by  the  Legal  Division 
and  DACS  to  retroactively  review  invoices  does  not  provide  for  the  identification  and 
collection  of  all  overpayments  to  outside  counsel. 

As  discussed  in  Cnapter  1,  the  Legal  Division  implemented  the  Accelerated  Pay- 
ment Program  in  October  1990  to  expedite  payment  of  the  large  backlog  of  outside 
counsel  invoices.  The  APP  allowed  outside  counsel  to  submit  a  pajntnent  request  di- 
rectly to  DACS,  without  review  by  the  Legal  Division,  and  to  receive  payment  for 
the  full  amount  requested.  Outsiae  counsel  also  had  to  submit  an  itemized  invoice 
to  the  Legal  Division  for  review  and  approval.  On  October  31,  1991,  the  FDIC  Legal 
Division  discontinued  the  use  of  the  APP  to  pay  outside  legal  counsel  and  imple- 
mented the  Legal  Services  Invoice  Program  on  November  1,  1991.^''  The  RTC  Legal  ^ 
Division  discontinued  the  APP  and  implemented  the  RTC  Legal  Information  Sys- 
tem's payment  module  on  January  1,  1992. 

The  Legal  Division  and  DACS  began  a  reconciliation  program  in  May  1991  to 
compare,  on  a  sample  basis,  the  amounts  paid  to  outside  counsel  under  the  Acceler- 
ated Payment  Program  to  the  amounts  approved  for  payment  by  the  Legal  Division 
to  determine  overpayments.  DACS  selected  a  random  sample  of  paid  invoices  and 
requested  Legal  Division  staff  in  the  regions  to  review  these  invoices  to  identify  any 
disallowed  charges  for  the  selected  invoices.  If  any  were  found,  Legal  Division  stan 
were  then  to  send  demand  letters  to  the  outside  counsel  requesting  that  outside 
counsel  remit  refunds  to  Legal  Division  headquarters. 


"  Invoices  submitted  by  outride  counsel  for  services  rendered  to  FDIC  or  RTC  in  their  receiv- 
ership and  corporate  capacities  were  paid  through  the  APP.  Outside  counsel  invoices  related  to 
con-arvatorship  activities  were  not  included  in  the  APP — each  individual  conservatorship  was 
responsible  for  pajing  its  own  invoices.  However,  conservatorships  were  required  to  submit  out- 
side counsel  invoices  to  the  Legal  Division  for  review  and  approval. 
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In  the  Southwest  Region,  we  found  instances  where  outside  counsel  received  pay- 
ment through  the  APP  to  which  they  were  not  entitled.  Because  the  reconciliation 
process  is  based  on  a  sampling  methodology,  the  Legal  Division  will  not  be  able  to 
determine  aU  instances  where  outside  counsel  received  payment  for  which  they  were 
not  entitled.  As  a  result,  outside  counsel  will  be  overpaid  by  an  undetermined 
amount. 

Specific  instances  of  overpayment  in  the  Southwest  Region  i^hided: 

•  Outside  counsel  submitted  pavment  requests  to  DACS  whichTmluded  current  and 
past  due  amounts  although  the  Legal  Division  had  instructed  outside  counsel  to 
exclude  past  due  amounts  on  payment  requests.  Outside  counsel  received  pay- 
ment for  the  total  amount  requested  to  be  paid,  including  past  due  amounts.  They 
also  received  payment  for  past  due  amounts  on  the  previously  submitted  invoices. 
This  double -billing  resulted  in  duplicate  pa)nment  of  the  amount  billed  as  past 
due.  For  example,  we  documented  two  legal  firms  that  billed  DACS  for  over 
$3,000  in  total  for  past  due  amounts.  Because  this  amount  had  already  been  sub- 
mitted to  DACS  for  payment  on  previous  oayment  requests,  the  firms  will  receive 
overpayment  of  over  $3,000.  Unless  DACS  selects  these  invoices  for  review  under 
the  reconciliation  process,  the  overpayment  will  not  be  detected  or  collected. 

•  Outside  counsel  submitted  payment  requests  to  DACS  for  services  rendered  to 
conservatorships.  One  firm  received  payments  totaling  over  $14,000  from  DACS 
which  should  have  been  paid  by  the  conservatorship. 

•  Outside  counsel  submitted  payment  requests  for  charges  that  the  Legal  Division 
disallowed  under  the  Payment  Authorization  Voucher  Program.  This  program  was 
the  precursor  to  the  APP  and  required  that  the  Legal  Division  review  and  approve 
£dl  outside  counsel  invoices  prior  to  payment  by  DACS.  In  one  example,  the  Le^l 
Division  disallowed  over  $500  in  fees  for  one  firm.  This  firm  later  billed  DACS 
under  the  APP  for  the  disallowed  amount  and  received  payment. 

•  Collection  activities  were  not  pursued  for  large  amounts  of  disallowances  identi- 
fied by  Legal  Division  stafF.  One  invoice,  brought  to  our  attention,  contsdned  dis- 
tdlowances  of  $80,000.  However,  Legal  Division  staff  did  not  pursue  recouping 
these  costs.  Meanwhile,  the  legal  firm  went  out  of  business,  which  will  cause  the 
Legal  Division  difficulties  in  recovering  any  funds. 

Even  though  the  examples  represented  are  from  the  Southwest  Re^on,  we  believe 
the  problems  represented  coula  be  systemic  throughout  all  the  regions  because  of 
the  weak  internal  controls  in  the  review,  approval,  and  payment  of  outside  counsel 
invoices.  The  U.S.  General  Accounting  Office's  Standards  for  Internal  Controls  in 
the  Federal  Government  requires,  as  general  standards,  that  management  maintain 
and  demonstrate  a  positive  and  supportive  attitude  toward  internal  controls  and  es- 
tablish control  objectives  and  control  techniques.  The  Standards  require  an  agency 
to  establish  control  objectives  by  cycle  (in  this  case,  the  expenditure  cycle)  and  to 
establish  mechanisms  to  ensure  that  the  obiectives  are  achieved.  Additionally,  pru- 
dent business  practice  would  dictate  a  well  designed  review  and  pajnment  program — 
including  a  system  of  internal  controls — ^to  ensure  the  payment  of  only  appropriate 

charges.  ,  r*.  .  •     • 

The  cause  of  the  internal  control  weaknesses  stemmed  from  the  Legal  Division  s 
primary  concern  for  expeditiously  paying  outside  counsel.  To  address  a  backlog  of 
unpaid  legal  invoices,  flie  Legal  Division  and  DACS  implemented  the  Accelerated 
Payment  Program  but  did  not  ensure  adecpiate  internal  controls  for  the  risks  of  the 
program  because  of  this  concern.  Although  the  RTC  Legal  Division  discontinued  use 
of  the  APP  on  January  1,  1992,  because  only  a  sample  of  APP  payments  will  be 
reviewed,  all  overpayments  may  not  be  detected. 

Cost  Controls  Over  Matters  Referred  to  Outside  Counsel  Were 
Not  Adequate 

The  Legal  Division  did  not  have  adecjuate  controls  in  place  to  manage  and  contain 
expenses  for  the  large  number  of  matters  referred  to  outside  counsel  under  FDIC's 
Case  Management  System.  The  limited  controls  which  the  Legal  Division  did  have 
were  not  applied  consistently  or  to  the  extent  necessary  to  be  effective.  The  Legal 
Division  used  two  methods  of  control  over  outside  counsel — monthly  status  reports 
and  case  budgets.  However,  neither  of  them  were  effective.  The  monthhr  status  re- 
ports, in  fact,  were  potentially  very  costly.  The  monthly  status  reports  from  outside 
counsel  provided  estimates  every  month  of  the  costs  and  time  required  to  resolve 
a  particular  matter.  The  status  report  also  provided  outside  counsel  s  latest  estimate 
of  its  probability  of  success  in  the  matter.  Legal  Division  attorneys  reviewed  the 
monthly  status  reports  to  monitor  the  progress  of  referred  matters.  However,  the 
Legal  Division  did  not  analyze  the  monthly  status  reports  for  significant  changes 
in  costs,  estimates  of  costs,  or  time  to  complete  the  matter  and  reports  of  exceptions 
were  not  produced.  Because  the  Legal  Division  did  not  prepare  trend  analysis  excep- 
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tion  reports  on  the  status  reports  and  because  of  the  large  volume  of  matters  being 
monitored  by  Legal  Division  attorneys,  the  monthly  status  reports'  effectiveness  as 
a  control  mechamsm  was  very  limited. 

In  addition  to  their  limited  effectiveness,  the  monthly  status  reports  were  also 
costly.  The  Legal  Division  allowed  outside  counsel  to  bill  for  the  preparation  of  the 
monthly  status  reports,  but  did  not  provide  definitive  billing  guidelines.  As  a  result, 
outside  counsel  buled  a  variety  of  flat  rates  and  hourly  rates  for  the  preparation 
of  the  reports.  For  example,  in  the  Southwest  Region,  billing  rates  for  the  monthly 
status  reports  ranged  from  $20  (flat  fee)  to  $234.00  (which  included  a  $9.00  charge 
to  deliver  the  status  report  and  invoice  to  a  local  regional  oflice).  The  Legal  Division 
estimated  that  it  received  about  81,000  invoices  for  RTC-related  matters  each 
month.  Using  a  conservative  approach  by  assuming  the  Legal  Division  pedd  $20  per 
month  for  a  status  report  on  81,000  monthly  matters,  the  Legal  Division  would  pay 
nearly  $19.5  million  in  1  year  to  outside  counsel  for  status  reports  on  RTC-related 
matters. 

The  Legal  Division  also  used  case  budgets  to  control  costs  of  matters  referred  to 
outside  counsel.  The  case  budget  was  also  a  weak  cost  control  mechanism  because 
the  Legal  Division  did  not  require  the  consistent  use  of  case  budgets  for  every  mat- 
ter referred  to  outside  counsel.  Additionally,  the  criteria  for  determining  when  a 
case  budget  was  required  were  unclear.  The  FDIC's  Guide  for  Legal  Representation 
stated  that  upon  referral,  outside  counsel  should  submit  with  a  case  plan  an  esti- 
mate of  the  following:  ( 1)  legal  fees  and  expenses  to  judgment  or  other  completion; 
(2)  the  date  judgment  or  completion  was  expected;  and  (3)  the  probability  of  success, 
stated  as  a  percentage.  These  estimates,  wnich  were  updated  monthly  through  sta- 
tus reports,  were  used  to  determine  whether  an  individual  matter  was  cost-eiTective 
and  as  a  benchmark  to  measure  progress.  If  the  estimates  were  substantial,  outside 
counsel  would  be  required  to  submit  a  budget.  At  a  minimum,  the  budget  was  to 
set  forth  major  assumptions,  conform  to  the  case  plan,  identify  specific  phases  of  a 
case,  and  estimate  the  cost  of  each  phase. 

The  term  "substantial"  was  too  vague  to  determine  when  a  case  budget  should 
be  prepared  and  further  definitions  or  benchmarks  for  determining  "substantial" 
were  not  given  in  FDIC's  Guide  or  procedural  memorandum.  Each  Managing  Attor- 
ney relied  on  his/her  professional  judgment  in  determining  what  was  substantial 
and  whether  a  case  budget  was  adequate  when  prepared.  As  a  result,  the  Legal  Di- 
vision did  not  have  adequate  and  efiective  cost  controls  in  place  to  contain  outside 
counsel  costs.  In  addition  to  potential  cost  savings  not  being  realized,  the  Legal  Di- 
vision was  also  not  taking  fuU  advantage  of  controls  such  as  case  budgets  which 
would  provide  greater  overall  management  control  over  operations. 

Since  the  Au^st  1991  completion  of  our  fieldwork,  the  RTC  Legal  Division  has 
issued  new  pohcies  and  procedures  concerning  the  use  of  status  reports  and  case 
budgets.  The  RTC  Legal  Division's  new  RTC  Guide  for  Outside  Counsel  states  that 
RTC  will  not  pay  for  the  preparation  of  invoices  or  routine  status  reports.  However, 
in  the  Outside  Counsel  Ueskbook,  the  RTC  Legal  Division  permits  outside  counsel 
to  bill  up  to  4  hours  for  preparation  of  the  Division's  Evaluation,  Referral,  and 
Budget  Form  and  case  plan  which  identifies  the  strategy  for  pursuing  and  complet- 
ing a  matter. 

In  addition,  RLIS  is  a  budget-based  system  and  requires  completion  of  a  budget 
by  outside  counsel  for  each  matter.  Unless  RLIS  has  a  budget  for  a  matter,  invoices 
submitted  by  the  firms  will  not  be  paid.  Inherent  to  budget-based  systems,  the  abil- 
ity to  determine  the  budget's  reasonableness  is  key  in  controlling  costs.  The  RLIS 
Office  Procedures  Manual  for  RTC  Legal  Matters  provides  that  an  RTC  Attorney  re- 
view the  budget  submitted  for  reasonableness  and  obtain  approval  from  a  Super- 
visory RTC  Attorney  for  the  budgeted  amount.  However,  the  procedures  do  not  pro- 
vide guidance  on  determining  reasonableness.  RTC  Legal  Division  personnel  indi- 
cated that  RTC  attorneys  would  be  provided  one-half  day  of  training  on  case  budg- 
ets. This  Umited  amount  of  guidance  and  training  may  not  be  adequate  for  a  man- 
agement information  system  whose  primary  cost  controls  rests,  not  in  invoice  re- 
view, but  in  up-front  case  budgeting. 

Recommendations 

We  recommend  that  the  Senior  Vice  President  and  (jeneral  Counsel: 

7)  Ensure  that  Legal  Division  personnel  seek  approval  throu^  the  RTC  Legal  Di- 
vision's delegated  authority  for  any  staffing  amendments  or  rate  changes  by  outside 
counsel  to  the  Legal  Services  Agreements.  Legal  Division  staff  should  not  approve 
for  payment  any  invoice  amount  that  pertains  to  services  rendered  by  unapproved 
outside  counsel  employees. 

(8)  Revise  invoice  processing  procedures  to  incorporate  a  comprehensive  list  of  in- 
appropriate charges. 
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(9)  Enhance  and  standardize  training  on  the  review  process  policies  and  proce- 
dures to  include  reviewing  invoices  for  accuracy  and  identifying  prohibited  charges 
and  determining  the  reasonableness  of  case  budgets  submittea  by  outside  counsel. 

(10)  Establish  an  oversight/review  mechanism  to  ensure  that  Legal  Division  staff 
adhere  to  the  invoice  processing  policies  and  procedures. 

(11)  Consider  incorporating  responsibility  lor  internal  controls  into  each  manage- 
ment level  employee's  performance  standards. 

Corporation  Comments  and  OIG  Evaluation 

A  summary  of  the  Corporation's  response  to  each  of  our  recommendations  and  our 
analysis  follows: 

Ensure  personnel  seek  approval  for  staffine  amendments  or  rate  chtuiges 
(recommendation  7):  Accoromg  to  the  Divisions  response,  it  will  not  pay  an  in- 
voice charging  rates  different  the  those  listed  on  the  Legal  Services  A^ement 
(LSA)  or  listing  attorneys  not  identified  on  the  LSA,  unless  approved  by  the  appro- 

Eriate  authority.  The  Division's  response  does  not  fully  address  our  recommendation 
ecause  it  does  not  outline  how  it  intends  to  prevent  payment  of  invoices  with  unap- 
proved changes.  We  will  need  to  review  documentation  explaining  how  it  intends  to 
do  this  before  we  can  determine  whether  the  planned  actions  address  our  rec- 
ommendation. 

Revise  invoice  processing  procedures  (recommendation  8):  In  his  response, 
the  Senior  Vice  President  and  General  Counsel  said  that  the  RTC  Guide  for  Outside 
Counsel  identifies  the  inappropriate  charges  which  RTC  will  not  pay.  The  Division 
also  has  developed  an  invoice  review  checklist  for  use  by  legal  technicians  and  attor- 
neys when  reviewing  invoices.  The  checklist  should  address  our  recommendation, 
but  we  will  need  to  review  it. 

Enhance  and  standardize  invoice  review  training  (recommendation  9): 
Technicians  are  trained  in  their  local  offices  on  invoice  review  procedures.  The  Divi- 
sion is  in  the  process  of  training  Division  attorneys  on  invoice  review  procedures, 
including  instruction  on  evaluating  budget  reasonableness.  The  training  outlined 
should  address  our  recommendation,  but  we  will  need  to  review  the  training  manu- 
als and  schedules. 

Establish  an  oversight/review  mechanism,  to  ensure  that  staff  adhere  to  in- 
voice  processing  policies  and  procedures  (recommendation  10):  The  Division 
did  not  address  this  recommendation  in  its  response. 

Consider  incorporating  interned  controls  responsibility  into  each  manage- 
ment level  employee's  performtMnce  stcmdards  (recommendation  11):  The  Divi- 
sion did  not  address  this  recommendation  in  its  response. 

Chapters 
Conflicts  of  Interest  Were  Not  Adequately  Documented  and  Communicated 

Legal  Division  policies  and  procedures  require  that  conflicts  be  reported  to  the 
Outside  Counsel  Conflicts  Committee  for  disposition.  Nonetheless,  the  regions  did 
not  report  all  conflicts  to  the  Committee.  Poor  controls  over  receipt  of  conflict  disclo- 
sures Dy  outside  counsel  prevented  the  Committee  from  monitoring  receipt  of  con- 
flicts and  ensuring  they  were  forwarded  to  the  Committee.  By  not  forwarding  con- 
flicts to  the  Committee,  inconsistencies  in  handling  conflicts  and  claims  of  favoritism 
could  result.  In  addition,  the  Outside  Counsel  Conflicts  Committee's  policies  for  ad- 
dressing conflicts  were  not  sufficiently  stringent  and  permitted  firms  whose  mem- 
bers had  substantial  conflicts  of  interest  to  receive  FDIC/RTC  matters.  While  the 
Committee  adhered  to  its  policies  and  FIRREA  requirements,  it  should  have  held 
these  firms  to  hirfier  standard,  reducing  the  potential  for  criticism  and  providing 
confidence  that  FDIC/RTC  maintains  the  highest  levels  of  accountability.  Further, 
the  method  of  communicating  conflicts  decisions  throughout  the  Legal  Division  did 
not  provide  Division  personnel  responsible  for  retaining  outside  counsel  with  suffi- 
cient information.  The  potential  exists  that  the  Legal  Division  could  retain  firms 
with  existing  conflicts  of^interest,  resulting  in  criticism  and  claims  of  favoritism. 

Policies  Were  Not  Sufficiently  Stringent  to  Prevent  Potentlvl 
Criticism  of  Conflict  Decisions 

The  Outside  Counsel  Conflicts  Committee  granted  waivers  to  firms  whose  employ- 
ees defaulted  on  substantial  loans  from  insured  depository  institutions,  which  rep- 
resented bidders  for  RTC  assets  and  wanted  to  represent  the  RTC  on  other  matters, 
and/or  which  regional  Legal  Division  personnel  recommended  that  a  waiver  be  de- 
nied. Although  the  Committee's  decisions  fell  within  its  policies  and  procedures, 
granting  waivers  to  these  firms  and  allowing  them  to  receive  additional  FDIC/RTC 
matters  did  not  fulfill  the  spirit  of  FIRREA.  Additionally,  granting  waivers  to  these 
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firms  could  give  rise  to  claims  of  favoritism  by  other  outside  counsel  who  did  not 
have  conflicts,  yet  did  not  receive  any  matters.  Further,  these  waivers  increased  the 
potential  for  public  embarrassment  and  criticism  by  the  Congress. 

In  one  firm,  a  managing  partner,  who  was  also  the  liaison  with  FDIC,  and  an  as- 
sociate of  the  firm,  defaulted  as  guarantor  on  a  participation  loan  totaling  over  $i 
million.  The  firm  did  not  inform  the  Regional  Counsel  or  the  Outside  Counsel  Con- 
flicts Committee  of  this  default.  However,  the  Legal  Division's  Professional  Liability 
Section  was  aware  of  the  conflict  of  interest,  according  to  a  regional  Legal  Division 
attorney,  and  continued  to  use  the  firm,  including  the  managing  partner.  Further, 
the  Professional  Liability  Section  had  not  taken  or  planned  to  take  any  action  con- 
cerning the  firm's  failure  to  disclose  the  conflict.  The  regional  attorney  later  dis- 
closed the  firm's  conflict  of  interest  to  the  Outside  Counsel  Conflicts  Committee  and 
recommended  that  the  Committee  waive  the  conflict  because  the  firm  had  many 
years  of  experience  with  FDIC  and  was  one  of  only  two  outside  counsel  approved 
for  the  geographic  area.  The  Outside  Counsel  Conflicts  Committee  acknowledged 
that  the  firm  was  "in  violation  of  RTC  regulation  for  failing  to  disclose  the  nature 
of  the  debts  of  certain  firm  members  and  associates,  and  the  fact  of  bankruptcy  of 
one  attorney."  However,  it  waived  the  conflict  subject  to  several  conditions  designed 
to  screen  the  partner  from  working  on  or  benefiting  from  FDIC/RTC  matters. 

In  another  firm,  two  partners  defaulted  on  loans  with  failed  insured  depository 
institutions.  Regional  attorneys  recommended  to  the  Outside  Counsel  Conflicts 
Committee  that  a  conflict  waiver  not  be  granted  and  the  firm  not  be  retained  as 
approved  counsel.  One  of  the  firm's  senior  partners  was  a  director  of  a  failed  deposi- 
tory institution  and  owed  $600,000  to  that  institution.  He  was  also  a  partner  in  sev- 
eral other  partnerships  with  defaulted  loans  totaling  $475,000.  Another  of  the  firm's 
partners  defaulted  on  a  loan  that  totaled  $700,000  made  to  a  partnership  of  which 
ne  was  a  member.  The  Committee  decided  to  grant  a  waiver  to  the  firm  provided 
that  neither  partner  was  on  the  firm's  management  committee  or  received  any  prof- 
its related  to  FDIC/RTC  matters. 

In  a  third  firm,  several  members  had  defaulted  on  loans  to  failed  depository  insti- 
tutions. One  partner  was  obligjated  as  a  guarantor  on  a  loan  of  approximately  $5 
million  from  a  failed  savings  institution.  Another  partner  who  was  on  the  fmn's 
management  committee  was  a  guarantor  and  partner  of  a  loan  to  a  joint  venture 
totaling  $700,000  which  was  in  default.  The  Committee  waived  the  conflicts  subject 
to  removal  of  the  partner  from  the  management  committee. 

In  another  firm,  a  partner  of  a  firm  who  was  in  default  on  nearly  $4  million  to 
insured  depository  institutions  received  FDIC/RTC  work.  He  was  a  "name  part- 
nei'^  ^®  in  a  firm  which  received  over  $3  million  in  fees  during  1990  from  FDIC/RTC. 
Even  though  this  firm  was  retained  by  the  Legal  Division  and  working  on  Legal  Di- 
vision matters,  it  was  not  registered  as  a  contractor  for  FDIC/RTC.  When  it  did 
apply  to  become  a  registered  contractor,  the  firm  disclosed  the  defaults  of  its  name 

fiartner.  The  Outside  Counsel  Conflicts  Committee  approved  the  registration  of  the 
inn  as  a  contractor  subject  to  certain  conditions  including  screening  the  partner 
from  FDIC/RTC  matters  and  prohibiting  the  partner  from  sharing  in  earmngs  or 
profits  related  to  FDIC. 

Another  firm  wanted  to  represent  RTC,  but  had  four  existing  conflicts  of  interest 
including  the  representation  of  several  clients  who  were  potential  and  actual  bidders 
for  RTC  assets.  It  applied  for  a  conflict  waiver  and  the  Outside  Counsel  Conflicts 
Committee  granted  the  firm  a  conditional  waiver  which  allowed  the  firm  to  rep- 
resent the  bidders  for  RTC  assets. 

In  another  instance,  the  Outside  Counsel  Conflicts  Committee  voted  to  waive  a 
conflict  of  interest  even  though  the  Southeast  Consolidated  Oflice  and  the  Eastern 
Regional  Office  recommended  against  a  waiver.  A  partner  in  the  firm  was  a  defend- 
ant in  a  directors  and  ofiicers  liability  suit  of  a  large  failed  savings  institution  and 
the  firm  was  a  defendant  in  litigation  involving  a  dilierent  failed  institution. 

FIRREA  prohibits  from  RTC  service  any  individual  who  has  caused  a  substantial 
loss  to  Federal  deposit  insurance  funds,  but  it  does  not  prohibit  the  use  of  firms 
whose  members  have  caused  losses.  The  Committee  adhered  to  its  procedures  for 
evaluating  conflicts  and  either  waived  conflicts  or  erected  walls  to  prevent  individ- 
uals in  these  firms  from  participating  in  FDIC/RTC  matters  and/or  from  receiving 
any  profits.  However,  these  procedures  are  not  sufficiently  stringent.  With  approxi- 
mately 1,800  firms  available  for  matters  and  many  other  firms  registered  as  RTC 
contractors,  the  Legal  Division  has  many  options  available  for  selecting  firms,  which 
may  not  have  conflicts  of  interest  with  the  FDIC/RTC.  In  selecting  firms  for  mat- 
ters, the  Legal  Division  needs  to  hold  firms  to  a  high  standard  to  ensure  that  the 
public  maintains  confidence  in  FDIC/RTC  and  that  it  does  not  appear  that  FDIC/ 


^*The  name  of  this  partner  was  included  in  the  name  of  the  firm. 
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RTC  is  rewarding  firms  whose  members  caused  significant  losses  to  the  insurance 
funds. 

Not  All  Conflicts  Were  Reported  to  the  Outside  Counsel 
Conflicts  Committee 

Regional  Legal  Division  personnel  were  aware  of  conflicts  of  interest  but  did  not 
always  forwara  them  to  the  Outside  Counsel  Conflicts  Committee  for  review.  Also, 
outside  counsel  did  not  report  potential  conflicts  as  required.  Poor  internal  controls 
over  recording  the  receipt  of  reported  conflicts  in  a  region  allowed  conflicts  reported 
to  the  Regional  Counsel  to  remain  unnoticed  by  Washington  headauarters  and  the 
Outside  Counsel  Conflicts  Committee.  Further,  because  the  Legal  Division  did  not 
take  enforcement  action  against  firms  which  did  not  report  potential  conflicts  of  in- 
terest, firms  had  little  incentive  to  report  conflicts.  As  a  result,  firms  with  potential 
conflicts  continued  to  receive  FDIC/RTC  work. 

In  one  example,  the  outside  counsel  reported  a  conflict  of  interest  to  a  Legal  Divi- 
sion regional  staff  attorney  who,  in  turn,  referred  the  conflict  to  the  Regional  Coun- 
sel. The  firm  was  representing  clients  adverse  to  FDIC/RTC  while  simultaneously 
representing  the  FDK!^TC  in  their  receivership  and  conservatorship  capacities.  A 
staff  attorney  stated  that  these  conflicts  were  "never  submitted  to  the  Conflicts 
Committee  bJecause  he  [the  Regional  Counsel]  saw  no  need.  He  does  not  feel  any 
of  these  conflicts  are  that  serious  emd  since  the  firm  is  not  approved  or  likely  to 
be,  he  did  not  believe  we  should  go  [to]  the  Committee  with  them.  You  may  continue 
to  use  the  firm.  .  .  ."  However,  according  to  Legal  Division  procedures  "no  conflict 
can  be  waived  on  behalf  of  FDIC  [RTC]  except  with  the  approval  of  the  Committee 
or  its  Chairman. 

In  another  example,  a  firm  did  not  notify  the  region  of  a  conflict  of  interest  involv- 
ing the  firm's  representation  of  a  high  profile  individual  in  the  financial  industry. 
When  discovered,  the  regional  office  recommended  that  a  waiver  be  denied  and  the 
firm  be  removed  from  the  LCU.  The  Outside  Counsel  Conflicts  Committee  voted  to 
discontinue  referring  matters  to  this  firm  until  the  matter  was  resolved,  but  this 
restriction  was  not  indicated  on  the  LCU.^®  Further,  as  of  December  5,  1991,  the 
Outside  Counsel  Conflicts  Committee  had  not  readdressed  whether  the  firm  should 
be  denied  a  waiver. 

Legal  Division  policies  and  procedures  did  not  address  contractor  enforcement 
sanctions  for  firms  failing  to  report  conflicts  of  interest.  As  a  result,  little  incentive 
existed  for  firms  to  report  conflicts.  Further,  the  Legal  Division  did  not  take  suffi- 
cient action  against  firms  once  the  omission  was  discovered. 

Conflicts  Information  Not  Adequately  Communicated  Throughout  the 
Legal  Division 

The  Outside  Counsel  Conflicts  Committee  did  not  provide  sufficient  information 
on  conflicts  to  Legal  Division  staff  responsible  for  retaining  outside  counsel.  Without 
sufficient  information  on  conflict  disposition,  the  attorneys  responsible  for  awarding 
leg^  matters  to  the  firms  could  award  matters  to  firms  with  existing  conflicts. 

The  Legal  Division  provided  information  regarding  conflict  decisions  through 
three  formal  lines  of  communication — a  memorandum  from  the  Outside  Counsel 
Conflicts  Committee  to  the  regional  attorney  who  referred  the  conflict  to  the  com- 
mittee, a  summary  or  action  agenda^  of  the  committee's  decisions  sent  to  each  Re- 
gional Counsel,  and  special  indicators  on  the  List  of  Counsel  Utilized.  However, 
mese  communication  cnannels  were  used  primarily  to  disseminate  information  after 
the  Outside  Counsel  Conflicts  Committee  made  a  decision.  No  formal  information 
channels  existed  to  inform  Legal  Division  attorneys  in  various  consolidated  and  re- 
gional offices  that  a  potential  conflict  existed  and  had  been  referred  for  consider- 
ation. Without  this  communication  link,  the  potential  for  other  Legal  Division  attor- 
neys to  continue  to  refer  matters  to  firms  witli  unresolved  conflicts  was  high. 

In  addition,  the  action  agenda  did  not  provide  sufficient  information  regarding 
conditional  waivers  (waivers  with  restrictions)  placed  on  the  firm.  The  action  agenda 
only  indicated  whether  or  not  a  waiver  was  granted,  but  did  not  reveal  the  condi- 
tions or  restrictions  established  by  the  waiver.  As  a  result,  a  conditional  waiver  was 
ineffective  and  unenforceable  because  Legal  Division  staff  responsible  for  hiring  out- 
side counsel  were  unaware  of  the  conoitions/restrictions  imposed  by  the  waiver. 


^The  regional  office  placed  a  restriction  on  the  regional  LCU  prohibiting  future  awards  of 
matters  to  the  firm. 

*°  The  action  agenda  is  a  listing  of  conflicts  of  interest  discussed  by  the  Outside  Counsel  Con- 
flicts Committee.  It  is  distributed  to  the  members  of  the  committee  and  serves  as  a  summaiy 
of  their  meeting.  The  law  firm  name,  a  brief  description  of  the  conflict,  and  the  Committee's 
decision  is  listed  on  the  action  agenda.  No  discussion  or  explanation  is  given  for  the  Committee's 
decision. 
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Therefore,  outside  counsel  with  conditional/restricted  waivers  could  receive  legal 
matters  for  which  a  conflict  existed.  Further,  the  List  of  Counsel  Utilized  was  not 
updated  with  conflict  information.  Firms  with  conflicts  or  restrictions  were  not  fuUy 
iaentified.  As  a  result,  no  firms  in  the  LCU  dated  March  1991  were  identified  as 
having  a  conflict  or  as  restricted.  No  other  conflicts  were  identified  on  the  LCU.  The 
total  number  of  firms  which  had  unresolved  conflicts  or  restrictions  was  unknown, 
but  we  were  aware  of  32  firms  which  were  denied  waivers  and  restricted  in  their 
ability  to  represent  the  Legal  Division  by  the  OCCC  between  November  27,  1990, 
and  February  21,  1991.  Also,  firms  with  unresolved  conflicts  were  not  removed  from 
the  LCU.  In  one  instance,  a  firm  had  a  lar^e  number  of  conflicts  and  still  appeared 
on  the  LCU  without  any  notation  of  restriction. 

By  not  adequately  communicating  conflicts  to  regional  staff,  the  Legal  Division 
cannot  ensure  that  firms  with  conflicts  were  not  awarded  FDIC/RTC  legal  matters. 
Also,  the  Legal  Division  cannot  ensure  adherence  to  FIRREA  and  may  be  subject 
to  claims  of  favoritism  by  outside  counsel  who  have  not  received  any  legal  matters 
and  to  public  embarrassment  from  disclosure  of  firms'  conflicts. 

Recommendations 
We  recommend  that  the  Senior  Vice  President  and  General  Counsel: 

(12)  Ensure  that  the  conflicts  of  interest  system  being  developed  to  centrally 
record,  report,  and  monitor  all  conflicts  of  interest  provides  detailed  conflict  of  inter- 
est information  to  the  regions  including  information  on  restrictions  and  conditions 
for  each  conflict. 

(13)  Require  that  the  Outside  Counsel  Conflicts  Conmiittee  document  the  ration- 
ale for  its  decisions  for  each  conflict  of  interest. 

(14)  Evaluate  the  Outside  Counsel  Conflicts  Committee's  policies  and  procedures 
for  decision-making  and  develop  more  stringent  guidelines  which  would  promote  the 
use  of  firms  without  conflicts  oi  interest. 

Corporation  Comments  and  OIG  Evaluation 

A  sununary  of  the  Corporation's  response  to  each  of  our  recommendations  and  our 
analysis  follows: 

Ensure  that  new  conflicts  of  interest  system  provides  detailed  information 
(recommendation  12):  The  Conflicts  Tracking  System  (CTS)  is  scheduled  to  be  im- 
plemented October  1,  1992.  The  system  will  be  designed  to  track  each  conflict  waiv- 
er request  through  all  stages  of  resolution  and  provide  information  in  the  conflict 
and  the  disposition  by  the  Outside  Counsel  Conflicts  Committee.  We  will  need  to 
review  the  information  provided  by  the  new  system  to  determine  whether  it  ade- 
quately addresses  our  recommendation. 

Require  that  the  Outside  Counsel  Conflicts  Committee  docuntent  the  ra- 
tionale for  its  decisions  for  each  conflict  of  interest  (recommendation  13): 
The  Division's  response  stated  that  it  anticipated  that  the  CTS  would  provide,  in 
an  abbreviated  form,  the  rationale  for  each  Conflicts  Committee  decision.  The  re- 
sponse addresses  our  recommendation,  but  we  will  need  to  review  the  extent  of  the 
information  provided  in  the  rationale  documentation  before  we  can,  close  the  rec- 
ommendation. 

Evcduate  policies  and  procedures  to  develop  more  stringent  guidelines 
which  would  promote  the  use  of  firms  without  conflicts  of  interest  (rec- 
ommendation 14):  The  Senior  Vice  President  and  General  Counsel  in  his  response 
said  that  our  concept  would  be  a  drastic  change  from  current  policy  and  might  im- 
pact the  availability  of  firms  for  use  by  FDIC  and  RTC  and  must  be  carefully  consid- 
ered. It  is  not  clear  from  the  response  whether  the  Division  intends  to  evaluate  its 
policies  and  procedures  to  determine  whether  such  a  change  would  be  beneficial  to 
RTC. 
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MEKORAJTOOM    TO: 


n»OM: 


DATE: 
80BJECT: 


^ 


Hatolution  Tnjit  Corpo/anon 


Sharor.  I.  Vander  Vennet 

Assistant  rnspector  General  for  Audit 

Gerald  L.  Jacobs  G"^-^ 

Senior  Vice  Presidents  and  General  Counsel 

Division  of  Legal  Services 

June  11.  1992 

Response  of  the  RTC  Division  of  Leqal  Services 
to  the  Inspector  General's  Audit  Report 


The  attached  report  presents  the  response  of  the  Division  of 
Legal  Services  of  the  Resolution  Trust  Corporation  to  the 
recoEmendations  =ade  in  the  audit  report  entitled  "Controls  Over 
RTC's  Legal  Services  Agreements"  ("the  Report").  The  Report 
suBunarized  the  results  of  a  nationwide  audit  of  the  RTC's  controls 
over  leqal  services  aqreenents,  encompassing  the  entire  process  for 
solicitation  and  retention  of  outside  counsel. 

The  Inspector  General's  audit  vas  performed  from  March  1991  to 
August  19Sfl,  prior  to  the  creation  of  the  separate  RTC  Legal 
Division  and  the  Outside  Counsel  Management  Section.  Consequently. 
most  of  the  concerns  expressed  by  the  Inspector  General  in  the 
Report  refer  to  policies  and  procedures  which  .ere  in  effect  prior 
to  the  separation  of  the  RTC  and  FDIC  legal  Divisions.  Many  of  the 
policies  and  procedures  then  in  place  have  been  reviewed  and 
considered.   Subsequent  to  Septer.ber  1991,  we  have  noved  rapidly  to 
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implenent  new  policies,  procedures,  and  systems  which  will  »ore 
effectively  address  the  managenent  and  inforsatior.  needs  of  the  RTC 
Leaal  Division. 

We  believe  that  the  Report  issued  by  the  Inspector  General  on 
these  topics  is  incomplete,  due  to  the  outdated  inforaation  on 
which  it  is  based  and  the  Inspector  General's  failure  to  thoroughly 
study  and  understand  the  very  significant  changes  and  improvements 
made  by  the  Legal  Division  since  September  1991.  The  Report 
frequently  cites  conditions  that  no  longer  exist  and  does  not  fully 
discuss  the  changes  and  improvements  made  by  the  Legal  Division. 

We  have  addressed  the  specific  concerns  raised  by  the  Report 
and  have  identified  policies,  procedures,  and  systems  which  have 
been  implemented  since  the  separation  of  the  FDIC  and  RTC  Legal 
Divisions.  These  initiatives,  implemented  subsequent  to  the 
completion  of  the  Inspector  General's  audit  work,  address  the 
concerns  raised  in  the  Report  and  are  responsive  to  the 
recomnendations  made  by  the  Inspector  General.  We  would  welcome 
the  opportunity  to  discuss  the  improvements  made  by  the  Legal 
Division,  and  we  invite  the  Inspector  General  to  review  the  new 
policies,  procedures,  and  systems  implemented  by  the  RTC  Legal 
Division. 
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CyECl/TlVE  SUMMARY 

The  msoecTor  General's  auOi!  v»as  oeriormec  •••i'r  Marcr.  199'  to  August  199  V  wif 
ooiv  minimal  ucxsate  Most,  i*  no;  au.  o<  tne  concerns  eicesseo  cv  me  inspectof  General  ir 
the  Heoori  nave  Been  remediec  cv  tne  Legal  Oivisicr.  Nune'Ous  steos  r^i^t  oeen  taken  tc 
aooress  concerns  aoout  ooiicies.  oroceaures.  ar-,o  systems  uimzea  ov  ;ne  ^TC  .egai  Oivisior 
ano  tne  selection  ana  retention  of  outsioe  counsel 

Wa  believe  that  the  Report  issued  by  the  insoector  General  on  these  topics  •$ 
incomplete,  due  to  the  ovrtdated  intormation  on  which  it  is  based  arv}  the  insoector  Ger^ral's 
failure  to  thorouflhlv  study  and  understand  the  very  significant  changes  ano  improvements 
made  by  the  Legal  Oivision  sirKe  September  1991.  The  Report  treoueniiy  cites  conditiorts 
that  no  longer  exist  ar«3  does  nm  fufly  discuss  the  changes  and  improvements  made  by  the 
Legal  Division. 

Policies  and  Procedures  Concemino  Outside  Counsel 

inspecTor  General's  Concerns: 

The  Report  expresses  concern  that  the  Legal  Oivision  does  not  use  a  competitrve 
process  to  reler  routine-type  matters  to  outside  counsel,  that  outside  counsel  are  not  being 
evaluated  m  accordarxre  with  policies  artd  procedures,  and  that  the  Professional  Liability 
Section  CPLS'l  used  its  conuactmg  authority  to  circumvent  normal  RTC  contractirtg 
procedures  by  hiring  outside  counsel  to  contract  with  investigators. 

RTC  Leoal  Division  Response: 

Wa  are  confident  that  t^a  Irupector  General's  concerns  will  be  alleviated  by  policies 
and  procedures  implemented  by  the  Legal  Division  since  September  1991.  Wa  have 
implemented  policies  and  procedives  which  mandate  specific  engagement  processes,  to 
ensure  a  more  competitive  process  for  the  selection  of  outside  counsel.  Additionally.  Legal 
Services  Committees  have  been  appointed  to  monitor  the  selection  and  retention  of  outside 
counsel  and  to  ensure  compliance  with  the  competitive  procedures. 

Under  our  current  procedures,  new  law  firms  are  evaluated  and  ranked  before  receivir^g 
any  referrals.  Evaluations  will  be  updated  periodically.  3nd  at  a  minimum,  at  least  annually. 
The  Outside  Counsel  Management  Section  plans  to  develop  and  implement  procedures 
outlining  specific  requirements  for  the  evaluation  of  outside  counsel 

In  accordance  with  the  Delegations  of  Authority,  the  RTC  Legal  Oivision  may  retain 
outside  counsel  and  approve  payment  of  fees  (or  services  incurred  m  connection  with  legal 
maners.  such  as  investigators.  cor«ultants.  appraisers,  or  other  expens.  The  procedures 
followed  by  PLS  in  allowing  outside  counsel  to  hire  non-legal  contractors  are  consistent  with 
RTC  contracting  guidelines. 

Manaoement  Information  Systems 

inseecior  General's  Concerns: 

The  Repoa  raises  numerous  concerns  about  the  afieauacv  of  the  Legal  Division's 
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intormaiioo  systems,  whicn  concerns  O'lr^afiv  'tier  lo  ine  inlormetion  Svsiems  used  Bfio»  tc 
the  seoaration  of  the  RTC  Legal  Oivisior 

RTC  Legal  Division  Response 

We  recogniied  the  limitations  oi  tne  D'eviCL.s  Sister's  anc  oesigneo  oeveiooeo,  anc 
implemented  tne  RTC  Legai  miofmation  System  rflLiS*   ic  alleviate  inese  problems 

RUS  provides  complete  and  reliable  information  aoout  law  firms,  legal  matters  and  their 
associated  expenditures:  allows  us  to  monitor  compliance  wan  statutory  reauiremems  and 
internal  policies:  provides  standardized  reoortirig  capability:  and  serves  as  a  tod  to  be  utilized 
in  the  selection  cocess  for  outside  counsel. 

Protection  Against  Ovefpavments 

Inspector  General's  Concerns: 

The  Report  raises  concerns  about  the  adequacy  of  the  review  process  for  outside 
counsel  invoices  ary)  the  cost  controls  over  invoices  submitted  by  outside  counsel. 

RTC  Leoal  Division  Response: 

RLIS  is  a  comprehensive  information  system  that  provides  us  with  information 
necessary  to  monitor  legal  matter  budgets  and  to  effectively  review  invoices. 

All  invoices  from  outside  counsel  are  tracked  through  a  single  standardized  system, 
allowing  us  to  detect  potential  overpayments  and  unauthorized  payments.  In  addition,  RLIS 
invoice  review  procedures  provide  for  an  ongoing  review  of  selected  invoices  to  uncover 
improper  charges.  To  ensure  adherence  to  the  invoice  processing  policies,  we  have  developed 
an  invoice  review  checklist. 

Conflicts  of  Interest 

Inspector  General's  Concerns: 

The  Report  expresses  the  concern  that  conflicts  of  interest  information  is  not 
adequately  disseminated  to  RTC  attorneys,  that  not  all  conflicts  of  interest  are  reponed  lo  the 
Conflicts  Comminea.  and  that  the  Conflicts  Committees  ooiicies  for  addressing  conflicts  are 
not  sufficiently  stringent  and  create  the  potential  for  criticism. 

RTC  Leoal  Division  Response: 

RLIS  has  the  capability  to  (lag  law  lirms  which  have  a  conflict  of  interest  and  provide 
such  information  nationwide.  In  order  to  provide  complete  information  about  conflicts  and 
decisions  of  the  Conflicts  Committee,  we  are  developing  the  Conflicts  Tracking  System 
CCTS-). 

The  implementation  of  the  CTS  will  ensure  prompt  reporting  of  all  conflicts  ana  timely 
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Oissemination  o(  Confdcxs  CommiTtee  aedSions  in  aoamon.  me  Condicts  Unit  recentivissuec 
O'oceoures  mat  sifengtnen  tne  feoui'ement  tof  trie  fieid  offices  to  fo'wafo  conflicts  to  the 
Contiicis  Commif^e  -o'  nvaive'  oec-Sio~s  ~"e  jni;  m»'  asc  ce  '^noiementing  periodic 
visitations  tc  review  :ieio  ofuce  comoiiance  wnn  conthcts  ooncies  anc  oroceoures. 

As  acKnowieogec  ir.  tre  Reoor:   a:  C  ;-e  waiver  oecisions  eiammeo  m  trie  fleooa  tell 
within  the  Conflicts  Committee  s  ooncies  ana  oroceoures  ana  witnm  statutory  Oounaaries. 

It  IS  anticioatea  that  CTS  will  orovioe.  m  some  8t>0reviatea  form,  the  rationale  (or  each 
decision  o<  the  Conflicts  Committee  to  provioe  guiOance  to  RTC  attorneys. 


We  have  addressed  the  specific  concerns  raised  Dv  the  Reoori  and  have  identified 
policies,  procedures,  and  systems  which  have  Been  implemented  by  the  flTC  Legal  Division. 
These  initiatives,  implemented  subseouent  to  the  completion  of  the  Insoector  General's  audit 
work,  address  the  concerns  raised  m  the  Reoon  ana  are  responsive  to  the  recommendations 
made  by  the  Inspector  General. 
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OOTLINZ 

:.     INTROOUCTION 
i;.    BACKCROL'NC 

III.  SUMMARY  OF  RTC  INITIATIVES 

Selection  and  Retention  of  Outside  Counsel 
Management  Information  Systecs 
Payaent  of  Outside  Counsel 

IV.  POLICIES  AND  PROCEDURES  CONCERNING  OUTSIDE  COUNSEL 

Competitive  Bidding  for  Routine  Matters 
Evaluation  of  Outside  Counsel's  Perforaance 
Legal  Division  Contracting  Authority 

V.  MANAGEMENT  INFORMATION  SYSTEMS 

Information  Storage  and  Retrieval 
Conflict  of  Interest  Information 
Meeting  f\iture  Information  Needs 

VI.  PROTECTION    AGAINST    OVERPAYMENTS 

Invoice  Review  Process  and  Cost  Controls 
Accelerated  Payment  Program 

VII.  CONFLICTS  OF  INTEREST 

Communication  of  Conflicts  Information 

Reporting  of  Conflicts  to  the  Conflicts  Comniittee 

Conflicts  Comaiittee  Decisions 

Documentation  of  Conflicts  Connittee  Decisions 

VIII.  CONCLUSION 
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RESPOHSE  OF  THE  RTC  DIVISION  OF  LEGAL  SERVICES 
TO  THE  IHSPECTOR  GENERAL'S  XODIT  REPORT 


This  report  presents  the  response  of  the  Division  of  Legal 
Services  of  the  Resolution  Trust  Corporation  ("RTC")  to  the 
recommendations  made  in  the  audit  report  prepared  by  the_ RTC  Office 
of  Inspector  General,  entitled  "Controls  Over  RTC's  Legal  Services 
Agreements"  ("the  Report").  The  Report  suiunarized  the  results  of 
a  nationwide  audit  of  the  RTC's  controls  over  legal  services 
agreements,  encompassing  the  entire  process  for  solicitation  and 
retention  of  outside  counsel. 

The  stated  objectives  of  the  audit  were  to  determine  whether 
(1)  the  RTC's  use  of  legal  services  contractors  was  in  accordance 
with  policy  and  guidance;  (2)  legal  services  agreements  were  being 
used  to  circumvent  normal  contracting  procedures;  and  (3)  the  RTC 
was  effectively  and  efficiently  administering  legal  services 
agreements.  The  Office  of  Inspector  General  performed  audit  work 
in  Washington,  each  of  the  RTC's  regional  offices,  and  selected 
consolidated  offices. 


I. 

IWTRODDCTION 

The  Federal  Hone  Loan  BanJc  Act  ("FHLBA")  ,  as  amended  by  the 
Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act  of 
1989  ("FIRREA"),  established  the  Resolution  Trust  Corporation 
("RTC")  to  help  resolve  the  savings  and  loan  industry  crisis.  The 
FHLBA  provided  that  the  Federal  Deposit  Insurance  Corporation 
("FDIC")  would  serve  as  exclusive  manager  of  the  RTC  and  that  the 
RTC  would  use  employees  of  the  FDIC.  Therefore,  the  FDIC  Legal 
Division  provided  legal  support  and  services  to  the  RTC  through  its 
RTC  Branch.  On  September  10,  1991,  the  FDIC  Board  of  Directors 
approved  the  creation  of  a  separate  RTC  Division  of  Legal  Services 
("RTC  Legal  Division"),  and  appointed  Gerald  L.  Jacobs  as  General 
Counsel  to  head  the  Division  effective  September  22,  1991.  The 
relevant  provisions  of  the  Resolution  Trust  Corporation 
Refinancing,  Restructuring  and  Improvement  Act  of  1991,  which 
became  effective  on  February  1,  1992,  removed  the  FDIC  as  the  RTC's 
exclusive  manager  and  empowered  a  Chief  Executive  Officer  to  manage 
the  RTC,  thus,  further  separating  the  two  entities. 

The  current  RTC  Legal  Division  provides  comprehensive  legal 
services  to  the  RTC  and  represents  the  RTC  in  its  corporate, 
conservatorship,  and  receivership  capacities.  The  RTC  Legal 
Division  uses  outside  counsel  to  provide  advice  and  legal  support 
to  the  RTC.  Outside  counsel  and  the  RTC  Legal  Division  are  engaged 
in  a  cooperative  effort  to  provide  their  client,  the  RTC,  with 
efficient  and  cost-effective  legal  services. 
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The  Inspector  General's  audit  was  perfonned  from  March  1991  to 
August  1991,.  prior  to  the  creation  of  the  separate  RTC  Legal 
Division  and  the  outside  Counsel  Management  Section.  Although  the 
Inspector  General  gathered  additional  information  in  March  and 
April  of  1992  on  initiatives  taken  since  the  conclusion  of  the 
field  work,  after  being  requested  to  do  so  by  the  Legal  Division 
following  review  of  a  draft  of  the  Report,  the  majority  of  the 
field  work  for  the  audit  was  performed  prior  to  the  separation  of 
the  RTC  and  FDIC  Legal  Divisions.  Consequently,  most  of  the 
concerns  expressed  by  the  Inspector  General  in  the  Report  refer  to 
policies  and  procedures  that  were  in  effect  prior  to  the  separation 
of  the  two  Legal  Divisions.  Such  concerns  do  not  adequately 
reflect  significant  changes  and  improvements  to  the  RTC  Legal 
Division's  practices  and  procedures  which  were  put  in  place  during 
the  period  between  September  1991  and  the  final  date  of  the  Report. 

Since  the  creation  of  the  RTC  Legal  Division,  we  have  taken 
numerous  steps  to  address  concerns  about  policies,  procedures,  and 
systems  utilized  by  the  RTC  Legal  Division  and  the  selection  and 
retention  of  outside  counsel.  We  recognized  that  not  all  of  the 
policies  and  procedures  in  place  at  the  time  of  the  separation  were 
well  adapted  to  the  nature  and  volume  of  RTC  operations. 
Therefore,  we  have  moved  rapidly  to  implement  new  policies, 
procedures,  and  systems  which  will  more  effectively  address  the 
management  and  information  needs  of  the  RTC  Legal  Division. 

Although  we  appreciate  the  efforts  of  the  Inspector  General  to 
evaluate  the  policies,  procedures,  and  systems  of  the  Legal 
Division  and  value  the  observations  and  recommendations  made  by  the 
Inspector  General,  we  want  to  ensure  that  the  extensive  efforts 
already  made  by  the  Legal  Division  to  deal  with  the  issues 
addressed  in  the  Report  are  recognized.  It  should  be  pointed  out 
that  the  RTC  did,  on  its  own  initiative,  implement  policies, 
procedures,  and  systems  subsequent  to  the  separation  from  the  FDIC 
Legal  Division,  and  subsequent  to  the  completion  of  the  audit  work, 
which  addressed  the  concerns  raised  in  the  Report  and  which  are 
consistent  with  the  recommendations  made  by  the  Inspector  General. 
While  the  Report  is  outdated  in  many  respects,  it  nevertheless 
provides  confirmation  that  the  concerns  addressed  by  the  Legal 
Division  were  exactly  the  concerns  that  needed  to  be  addressed,  and 
it  also  provides  an  opportunity  to  review  the  initiatives  we  have 
undertaken  already.  Thus,  the  Report  is  a  valuable  tool  for 
measuring  the  progress  made  by  the  RTC  Legal  Division  since  its 
inception  in  September  1991. 
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II. 

BACKGROUND 

« 

In  September  1990,  approximately  one  year  after  the  RTC  was 
established,  the  FDIC  legal  staff  dedicated  to  the  RTC  consisted  of 
299  attorneys,  12  of  whom  were  located  in  the  Washington 
headquarters,  with  the  renainder  in  the  regional  and  consolidated 
offices.  By  the  beginning  of  September  1990,  the  RTC  had  been 
given  control  of  243  institutions  in  conservatorship  with  gross 
assets  of  S118.7  billion,  and  hundreds  of  institutions  to  be 
resolved.  The  RTC  was  forced  to  operate  and  organize  at  the  same 
time.  The  Legal  Division  simultaneously  had  to  provide  all 
required  legal  services  to  support  the  client's  extensive 
activities,  acquire  and  train  staff,  computerize,  and  put  in  place 
all  desired  policies  and  procedures. 

In  order  to  keep  pace  with  the  rapidly  increasing  voluoe  of 
work,  the  legal  staff  was  expanded.  By  September  1991,  at  the  time 
of  the  separation  of  the  FDIC  and  RTC  Legal  Divisions,  the  RTC  used 
1,289  legal  staff,  of  which  576  were  attorneys.  As  of  March  31, 
1992,  the  RTC  Legal  Division  consisted  of  1,563  leqal  staff,  of 
which  680  are  attorneys. 

In  1990,  the  RTC  Legal  Division  utilized  937  outside  law  finos 
for  RTC  matters.  In  1991,  the  number  of  firms  utilized  by  the  RTC 
Legal  Division  more  than  doubled  to  1,986. 

As  of  May  1,  1992,  the  List  of  Outside  Counsel  maintained  in 
the  RTC  Legal  Information  System  ("RLIS")  contained  a  total  of 
3,991  "performing"  and  "inherited"  law  firms.  Of  those  firms, 
2,333  are  "performing,"  meaning  that  they  have  executed  Legal 
Service  Agreements  with  the  RTC,  and  1,658  are  "inherited,"  meaning 
that  the  firm  provided  services  to  the  institution  at  the  time  it 
went  into  conservatorship  and  continues  to  perform  services  for 
thaX  institution.' 

The  most  legally  intensive  matters,  and  matters,  therefore, 
which  require  significant  use  of  outside  counsel,  are  in  the 
professional  liability  area.  As  of  May  8,  1992,  194  lawsuits  were 
pending  against  directors  and  officers,  attorneys,  accountants,  and 
other  professionals  for  their  roles  in  the  failure  of  savings  and 
loan  institutions.  In  addition,  as  of  March  31,  1992,  670 
professional  liability  claim  investigations  were  ongoing,  and  the 
Professional  Liability  Section  had  made  816  criminal  referrals  to 
the  Department  of  Justice. 


'  Although  outside  counsel  listed  on  RLIS  are  available  for 
use  by  the  RTC,  they  may  not  currently  be  active.  By  February  29, 
1992,  the  RTC  Legal  Division  already  had  utilized  1,341  law  firms, 
both  performing  and  inherited,  in  1992. 
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The  utilization  of  outside  counsel  under  the  direction  of  RTC 
in-house  le^al  staff  has  been  very  effective  in  professional 
liability  matters.  In  1991,  cash  recoveries  and  agreed  to 
settlements  in  professional  liability  cases  totalled  $104.6 
million.  The  fees  and  expenses  paid  to  outside  counsel  in 
professional  liability  cases  in  1991  totalled  $25.8  million,  or 
approximately  25*  of  the  recoveries  and  agreed  to  settlements. 
Through  March  of  1992,  cash  recoveries  in  professional  liability 
cases  already  totalled  nearly  S27.3  million.  Fees  and  expenses 
through  the  first  quarter  of  1992  were  S5.4  million,  or 
approximately  20t  of  the  recoveries. 


III. 
SOMMART  OF  RTC  INITIATIVES 

During  the  period  of  the  audit  performed  by  the  Inspector 
General,  the  RTC  Legal  Division  was  one  of  five  branches  of  the 
FDIC  Legal  Division  and,  as  such,  followed  FDIC  policies  and 
procedures.  Since  September  1991,  we  have  adopted  and  implemented 
new  policies,  procedures,  and  systems  in  a  number  of  areas. 

Selection  and  Retention  of  outside  Counsel 

Due  to  the  extensive  utilization  of  outside  counsel  by  the  RTC 
Legal  Division,  the  selection  and  retention  of  outside  counsel  is 
an  important  process  which  must  be  monitored  and  controlled  through 
established  policies  and  procedures.  The  selection  and  retention 
process  encompasses  the  period  from  identifying  potential  outside 
counsel  through  completion  of  legal  matters.  Recently,  we 
established  a  section  within  the  Legal  Division  to  oversee 
utilization  of  outside  counsel  and  implemented  several  new  policies 
and  procedures  for  the  selection  and  retention  of  outside  counsel. 

We  created  the  Outside  Counsel  Management  Section  ("OCMS")  as 
part  of  the  RTC  Legal  Division  to  provide  internal  controls  and 
guidance  on  aatters  concerning  outside  counsel.  oCMS  consists  of 
several  working  groups  which  are  designed  to  coordinate  and  oversee 
the  use  of  outside  counsel  by  the  RTC  Legal  Division,  including  a 
Policies  and  Procedures  Unit,  a  Conflicts  Unit,  and  a  Minority  and 
Women  Outreach  Unit. 

Specifically,  the  Policies  and  Procedures  Unit  is  responsible 
for  drafting,  implementing,  and  overseeing  the  implementation  of 
general  policies  and  procedures  relating  to  the  management  of 
outside  counsel.  Upon  its  creation,  the  Policies  and  Procedures 
Unit  took  numerous  steps  to  address  concerns  about  the  procedures 
for  the  selection  and  retention  of  outside  counsel,  including 
preparation  of  the  RTC  Guide  for  Outside  Counsel  f "RTC  Guide* 1 . 
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The  RTC  Guide  sets  forth  the  basic  policies  and  procedures  for  the 
managesent  of. outside  counsel,  as  well  as  application  procedures. 

In  addition,  we  have  adopted  and  implemented  the  Policies  and 
Procedures  for  the  Enaagenient  of  Outside  Counsel  and  the  Statement 
of  Policy  and  Procedures  Concerning  Limitations  Upon  the  Use  of 
Outside  Counsel,  which  limits  generally  the  use  of  any  particular 
outside  counsel. 

We  also  recently  created  a  Conflicts  Unit  within  the  Outside 
Counsel  Management  Section,  which  is  devoted  to  supporting  the  work 
of  the  joint  FDIC/RTC  Outside  Counsel  Conflicts  COBunittee 
("Conflicts  Committee") .  The  Conflicts  Unit  is  responsible  for  the 
development,  implementation,  and  oversight  of  policies  and 
procedures  pertaining  to  all  aspects  of  outside  counsel  conflicts 
of  interest  and  ethics  natters. 


Management  Information  Systems 

The  management  information  system  used  by  the  FDIC/RTC  Legal 
Division  to  provide  basic  data  on  legal  matters  was  the  Case 
Management  System  ("CMS") .  CMS  was  completely  separate  and 
independent  of  the  payment  system,  and  the  quality  of  the  data  in 
the  CMS  database  was  discovered  over  time  to  be  inconsistent. 
Additionally,  the  database  which  maintained  the  List  of  Counsel 
Utilized  ("LCU")  did  not  provide  sufficient  information  about 
outside  counsel  to  be  used  as  a  selection  tool. 

As  noted  in  the  Report,  we  recognized  the  weaknesses  and 
limitations  of  the  CMS  and  LCU,  and  we  determined  that  those 
systems  were  not  adequate  to  provide  the  level  of  information 
management  required  by  the  RTC.  We  developed  the  RTC  Legal 
Information  System  ("RLIS")  to  enhance  our  control  over  legal 
information  and  payments.  RLIS  is  designed  to  alleviate  the 
problems  associated  with  previous  information  systems  and  to 
address  our  growing  information  needs. 

RLIS  is  an  information  storage  and  retrieval  database  which 
enables  us  to  track  and  control  legal  matters  and  their  associated 
expenditures  and  gives  us  the  ability  to  monitor  and  report  on 
management  concerns.  Information  on  law  finns,  referrals,  women 
and  minority  participation,  significant  issues,  and  specific  legal 
matters  is  collected  in  RLIS  and  is  available  to  RTC  staff  in 
Washington  and  in  the  field  offices. 

RLIS  is  a  budget-based  system  which  has  invoice  processing 
procedures  that  require  each  outside  counsel  to  submit  a  legal 
matter  budget  for  each  matter  it  handles.  Because  all  legal 
referrals  are  on  RLIS,  this  system  allows  us  to  monitor  costs  as 
they  are  incurred  and  to  evaluate  on  an  on-going  basis  the 
direction  of  the  legal  natter. 
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P«y»«nt  of  Outaid*  Counsel 

The  Report  identifies  two  different  outside  counsel  payaent 
programs  that  were  used  by  the  FDIC/RTC  Legal  Division  in  1990: 
the  Payaent  Authorization  Voucher  Program  ("PAV")  and  the 
Accelerated  Payment  Program  ("APP") .  Under  the  APP,  payments  were 
made  to  outside  counsel  prior  to  review  of  the  invoices  submitted 
by  outside  counsel,  resulting  in  some  overpayments.  Recognizing 
the  problems  associated  with  these  payment  programs,  we 
discontinued  the  use  of  both  programs  and  developed  RLIS,  which  now 
provides  the  basis  for  the  payment  program  for  outside  counsel. 


IV. 

POLICIES  AMD  PROCEDURES  COMCEHMIMS  O0T8IDB  COOySEL 

The  Report  raises  several  concerns  about  our  compliance  with 
policies  and  procedures  relating  to  the  selection  and  retention  of 
outside  counsel,  which  the  Report  alleges  has  resulted  in  a  lack  of 
fair  and  open  competition  and  a  failure  to  realize  potential 
savings.  The  Report  expresses  concern  that  the  Legal  Division  does 
not  use  a  competitive  process  to  refer  routine-type  matters  to 
outside  counsel.  The  Report  recommends  that  we  establish  internal 
controls  to  ensure  compliance  with  procedures  on  competitive 
retention  of  outside  counsel. 

The  Report  also  expresses  concern  that  because  outside  counsel 
are  not  being  evaluated  in  accordance  with  policies  and  procedures, 
we  do  not  ensure  that  the  best  qualified  legal  firms  are  being 
utilized.  The  Report  recommends  that  we  develop  procedures  to 
clearly  define  when  evaluations  of  outside  counsel  are  to  be 
prepared. 

Finally,  the  Report  addresses  the  RTC  Legal  Division's 
procedure  for  hiring  non-le<,'al  contractors.  Specifically,  the 
Report  states  that  the  Professional  Liability  Section  ("PLS")  used 
its  contracting  authority  to  circumvent  normal  RTC  contracting 
procedures  by  hiring  outside  counsel  to  contract  with  non-legal 
contractors  for  non-legal  services.  The  Report  recommends  that  we 
discontinue  the  practice  of  using  outside  counsel  to  hire  non-legal 
contractors. 

We  are  confident  that  the  Inspector  General's  concerns  will  be 
alleviated  by  the  policies  and  procedures  implemented  since 
September  1991  and  that  the  Inspector  General  will  support  our 
efforts.  The  following  sets  forth  our  current  practices  and 
procedures. 

The  new  RTC  Guide  sets  forth  the  application  procedures  for 
outside  counsel.   Each  outside  counsel  :nust  conplete  and  submit  a 
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registration  form  that  provides  bac)cground  infomation  on  the  fin, 
including  a  statement  of  the  firm's  qualifications,  fitness,  and 
integrity.  TVie  law  firm  also  must  provide  an  exhaustive  narrative 
statement  about  itself,  highlighting  areas  of  expertise  or 
specialization  and  providing  specific  information  about  the  members 
of  the  firm  who  have  that  expertise.  For  each  attorney  or 
paraprof essional  offered,  the  firm  must  provide  rate  information, 
including  both  its  usual  rate  and  the  proposed  discount  rate. 

Evaluation  of  prospective  outside  counsel  begins  with  a  review 
of  the  law  firm's  proposal  to  determine  if  it  is  within  the 
competitive  range  for  legal  services,  either  by  specialty  or 
geographical  area.  Special  emphasis,  analogous  to  the  contracting 
department's  awarding  of  bonus  technical  points,  is  placed  on  the 
fulfillment  of  the  RTC's  commitment  to  Equal  Opportunity  and  the 
RTC  Legal  Division's  Minority  and  Woman  Outreach  Program. 

After  interviewing  the  firm,  RTC  attorneys  will  recommend 
whether  the  firm  should  be  retained.  The  recommendation  is 
considered  by  the  Assistant  General  Counsel  or  Regional  Counsel  who 
has  the  authority  to  enter  into  an  RTC  Legal  Services  Agreement 
("LSA")  . 

A  law  firm  is  retained  by  the  execution  of  an  LSA  with  the 
RTC.  This  agreement  binds  a  firm  to  provide  thi  RTC  legal  services 
at  the  rate  structure  agreed  upon  for  a  period  of  two  years. 
However,  no  obligation  exists  on  the  part  of  the  RTC  to  utilize  the 
services  of  the  firm.  The  LSA  incorporates  Legal  Division  policies 
and  procedures  with  which  outside  counsel  are  expected  to  comply. 
Upon  execution  of  the  LSA,  the  law  firm  is  entered  into  RLIS  and  is 
able  to  receive  RTC  work. 


Competitive  Bidding  for  Routine  Matters 

All  referrals  to  outside  counsel  are  based  upon  the 
competitive  application  process  in  which  law  firms  are  rated, 
reviewed,  and  evaluated  for  cost-effectiveness.  The  performance 
of  a  technical  and  cost  evaluation  of  a  law  firsi  is  a  competitive 
bidding  procedure  in  all  respects;  however,  there  is  no  single 
proposal  due  date  for  all  law  firms.  Rather,  proposals  are 
received  and  evaluated  on  a  continuing  basis.  Also,  the  Legal 
Division's  practice  of  negotiating  with  outside  counsel  to  obtain 
services  at  discounted  rates  (in  comparison  to  its  standard  rates) 
accomplishes  the  sane  goal  of  realizing  savings  that  results  from 
direct  competitive  bidding. 

In  addition,  we  have  always  encouraged  outside  counsel  to 
offer  competitive  flat  fees  for  routine  legal  natters.  Each  law 
firm  in  its  application  indicates  what  types  of  routine  matters  it 
IS  prepared  to  handle  on  a  flat  fee  basis.  These  natters  include 
deeds  in  lieu  (per  property),  loan  restructurings,  foreclosures. 
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bankruptcy,   lift  stays,  proofs  of  clains,  forcible  entry  and 
detainer  actions,  and  ad  valorem  tax  suits. 

However,  we  also  have  developed  and  implenented  policies  and 
procedures  to  ensure  a  competitive  process  for  the  selection  of 
outside  counsel  that  is  more  closely  analogous  to  the  RTC's  non- 
legal  contracting  procedures.  Through  the  implementation  of  new 
engagement  procedures,  we  are  endeavoring  to  use  a  more  competitive 
bidding  process  for  the  selection  of  outside  counsel. 

The  Policies  and  Procedures  for  the  Engagement  of  Outside 
Counsel  ("Engagement  Procedures'1  mandate  specific  bidding 
processes  for  the  engagement  of  outside  counsel  as  to  types  of 
legal  services  which  are  appropriate  for  this  type  of  selection. 
The  Engagement  Procedures  outline  three  methods  for  the  engagement 
of  outside  counsel.  The  particular  needs  of  the  Legal  Division 
will  dictate  the  method  chosen. 

The  first  method.  Standard  Selection,  involves  the  competitive 
selection  and  engagement  of  outside  counsel  to  provide  legal 
services  in  connection  with  a  complex  or  extensive  matter  or  a 
number  of  specific  matters.  The  second  method  is  the  use  of  a 
Basic  Ordering  Agreement  ("BOA"),  by  which  one  or  more  outside 
counsel  are  competitively  retained  to  perform  legal  services  in 
connection  with  large  numbers  of  similar  matters  involving 
substantially  similar  types  of  services.  The  final  method. 
Specific  Engagement,  involves  a  process  by  which  a  single  outside 
counsel  is  solicited  and  retained  to  perform  legal  services  in 
connection  with  a  specific  matter  or  matters. 

Pursuant  to  the  engagement  procedures,  Legal  Services 
Committees  have  been  appointed  in  each  field  office,  as  well  as  at 
headquarters  in  Washington,  to  determine  the  need  for  outside 
counsel  and  the  extent  to  which  engagements  of  outside  counsel  can 
be  competitively  bid.  The  Legal  Services  Committees  will  serve  as 
an  oversight  mechanism  to  monitor  the  selection  and  retention  of 
outside  counsel  and  to  ensure  compliance  with  the  competitive 
procedures.  In  addition,  the  Policies  and  Procedures  Unit,  through 
its  visitation  program  and  weekly  telephone  conferences  with  the 
Legal  Services  Coordinators,  stays  abreast  of  the  latest 
developments  in  the  field  to  identify  problems  that  arise  and 
ensure  they  are  properly  addressed. 

Currently,  we  are  reviewing  our  policies  and  procedures  for 
cocpetitive  bidding  in  the  engagement  of  outside  counsel  to 
consider  streamlining  such  policies  and  procedures  in  light  of  the 
recent  major  revisions  of  the  general  RTC  contracting  procedures. 
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Evaluation  of  Outsida  Counsel's  Performance 

Under  our  current  procedures,  new  law  firms  are  evaluated  and 
ranked  before  receiving  any  referrals.  We  expect  that  these 
evaluations  will  be  updated  periodically,  and  at  a  minimum, 
annually.  We  also  plan  to  have  our  field  offices  report  on  the 
evaluations  they  have  done  so  that  we  can  monitor  these 
evaluations.  The  Outside  Counsel  Management  Section  plans  to 
develop  and  implement  procedures  outlining  specific  requirements 
for  the  evaluation  of  outside  counsel. 

In  addition,  the  Professional  Liability  Section  ("PLS") ,  which 
handles  some  of  the  most  complex  and  challenging  RTC  cases, 
maintains  a  database  of  evaluations  of  outside  counsel,  which  is 
reviewed  prior  to  assigning  additional  cases.  These  evaluations 
are  available  to  other  Legal  Division  attorneys  as  well.  Outside 
counsel  handling  PLS  cases  are  reviewed  periodically,  and  at  least 
annually. 

Finally,  evaluations  are  performed  on  an  informal  basis.  RTC 
attorneys'  experiences  with  outside  counsel's  responsiveness, 
knowledge  of  substantive  legal  issues,  and  costs  are  shared  with 
other  members  of  the  legal  staff.  Unsatisfactory  performance  is 
frequently  dealt  with  informally  by  counseling  of  the  firm  and  its 
attorneys,  diminution  or  halt  in  referrals,  increased  scrutiny  of 
fee  bills,  or  even  transfer  of  the  work  to  another  firm. 

Legal  Division  Contracting  Authority 

The  Report  raises  specific  concerns  about  the  failure  of  PLS 
to  comply  with  RTC  contracting  procedures  by  allowing  outside 
counsel  to  hire  non-legal  contractors.  The  Report  charges  that  the 
RTC  procedures  for  hiring  outside  contractors  and  the  RTC 
qualifications  for  outside  contractors  are  not  followed.  The 
Inspector  General  raises  the  concern  that  not  all  qualified 
contractors  are  considered  and  that  potential  offerors  are  not 
given  fair  and  consistent  treatment.  Finally,  the  Report  charges 
that  extra  costs  are  added  by  the  additional  layer  of  management 
created  when  outside  counsel  hire  non-legal  contractors  and  that 
this  procedure  also  introduces  a  conflict  of  interest  for  outside 
counsel. 

In  accordance  with  the  Delegations  of  Authority,  the  RTC  Legal 
Division  may  retain  outside  counsel  and  approve  payment  of  fees  for 
services  incurred  in  connection  with  legal  matters,  such  as 
investigators,  consultants,  appraisers,  or  other  experts.  The 
Legal  Division  is  not  legally  obligated  to  follow  RTC  contracting 
guidelines  in  contracting  for  such  services. 

PLS  utilizes  investigators,  both  in-house  and  outside,  to 
investigate  potential  claims  against  former  officers  and  directors. 
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attorneys,  accountants,  and  other  professionals  of  failed 
institutions  Tor  their  roles  in  the  failure  of  savings  and  loan 
institutions.  PLS  follows  the  FOIC  practice  of  relying  initially 
on  in-house  investigators,  where  possible,  and  then,  when  use  of 
outside  investigators  is  necessary,  hiring  such  investigators 
through  outside  counsel. 

It  is  imperative  that  the  process  of  contracting  for  legal  and 
non-legal  services  be  conducted  in  a  manner  that  will  protect  the 
confidentiality  of  attorney-client  communications.  He  must  balance 
issues  of  contracting  on  the  one  hand  with  the  possibility  of 
adversely  affecting  the  RTC's  legal  rights  and  the  preservation  oC 
statutory  privileges  on  the  other. 

Having  investigators  work  directly  for  outside  counsel  is  the 
common  relationship  in  private  litigation,  because  the  wor)c  done  by 
an  investigator  will  be  protected  by  the  woric-product  privilege  if 
it  is  done  under  the  direction  of  an  attorney.  Whenever 
investigators  do  not  work  directly  for  lawyers,  it  erodes  our 
ability  to  assert  that  the  investigation  was  conducted  at  the 
direction  of  an  attorney  and  that,  therefore,  the  worJc-product  of 
the  investigator  should  be  protected  as  the  work-product  of  the 
attorney.  We  must  protect  the  work-product  of  investigators, 
because  the  release  of  information  discovered  by  investigators 
could  compromise  potential  litigation. 

The  need  for  outside  investigators  was  and  is  very  real.  The 
RTC  had  no  investigative  staff  in  some  locations  until  a  year  and 
one  half  after  the  first  institutions  were  closed  and  the  time 
period  for  filing  claims  was.  in  some  cases,  half  gone.  RTC  in- 
house  investigators  also  did  not,  initially,  have  the  depth  of 
experience  possessed  by  FDIC  investigators. 

Given  such  time  constraints.  Investigations  and  PLS  began 
hiring  new  in-house  investigators  and  attorneys,  respectively. 
Still,  faced  with  an  ever-increasing  caseload  and  impending  filing 
deadlines,  it  was  necessary  to  hire  additional  outside 
investigators  with  more  training  and  expertise  to  assist  in 
investigating  potential  claims  fully  prior  to  the  expiration  of  the 
statute  of  limitations. 

Investigations  sought  direct  contracting  authority  to  hire 
outside  investigators.  However,  such  authority  was  not  initially 
forthcoming.  Until  fairly  recently  then,  only  two  options  existed 
for  obtaining  access  to  outside  resources:  Investigations  could 
seek  authority  from  the  RTC  Board  to  hire  each  outside  contractor, 
or  outside  counsel  could  hire  them.  PLS  and  Investigations 
concluded  that  the  most  effective  way  to  get  potential  claims  fully 
investigated  prior  to  the  expiration  of  the  limitations  period  was 
through  outside  counsel's  hiring  of  trained  investigators.  We  made 
the  conscious  decision  that  hiring  investigators  through  outside 
counsel  was  preferable  to  failing  to  discover  and  bring  valid 
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lawsuits  against  the  directors,  officers,  and  other  professionals 
who  had  a  large  hand  in  bringing  about  the  failure  of  the  savings 
and  loans  throughout  the  country-  The  magnitude  of  the  RTC 
caseload  continues  to  prevent  us  from  relying  solely  on  in-house 
resources  or  expertise  to  investigate  all  possible  causes  of  action 
against  former  directors  and  officers  and  other  professionals  of 
failed  thrifts. 

In  addition,  although  the  Legal  Division  is  not  obligated  to 
follow  RTC  contracting  guidelines,  the  procedures  followed  by  PLS 
in  allowing  outside  counsel  to  hire  non-legal  contractors  are 
consistent  with  RTC  contracting  guidelines.  Although  a  law  firm 
Bight  recommend  a  particular  outside  investigator  who  had  a  good 
track  record  with  the  firm,  the  final  selection  of  outside 
investigators  is  made  by  in-house  staff.  No  unfair  advantage  is 
given  to  non-legal  contractors  who  previously  have  worked  with  the 
fins. 

In-house  attorneys  and  investigators  have  final  approval  of 
the  process  and,  as  in  hiring  the  outside  counsel,  in-house 
contractor  lists  and  recomnendations  are  reviewed.  Moreover, 
several  potential  contractors  are  evaluated  for  each  potential 
contract.  Non-legal  contractors  who  have  completed  the 
requirements  to  contract  with  the  RTC  are  given  adequate 
consideration.  RTC  staff  takes  care  to  choose  investigative  firms 
that  have  been  qualified  under  the  RTC  contractor  standards.  PLS 
hires  investigators  in  much  the  same  way  it  chooses  outside 
counsel:  after  careful  review  of  possible  servicers  and 
discussions  with  those  people  about  their  capabilities  and  prices. 

In  general,  we  have  also  found  that  it  is  more  cost-effective 
and  efficient  to  allow  outside  counsel  to  retain  non-legal 
contractors,  such  as  court  reporters,  messengers,  copy  services, 
investigators  and  other  services  associated  with  the  conduct  of 
litigation,  without  a  formal  solicitation  and  bid  process  which  is 
more  time-consuming  and  costly.  Outside  counsel  nonetheless  are 
directed  to  perform  competitive  analyses  of  non-legal  contractors 
prior  to  hiring  in  an  effort  to  obtain  the  most  cost-effective  and 
experienced  service.  Indeed,  contrary  to  the  Report's  charge  that 
"PLS  used  its  contracting  authority  to  circumvent  normal  RTC 
contracting  procedures,"  the  PLS  procedures  for  hiring  outside 
contractors  through  outside  counsel  met  the  RTC  contracting  goals 
of  fairly  considering  and  evaluating  more  than  one  offeror  of 
services  for  non-legal  services  contracts. 

If  a  conflict  of  interest  exists  for  outside  counsel  between 
representing  the  RTC  and  directing  investigators  who  may  find 
litigation  that  the  outside  counsel  will  then  be  paid  to  handle, 
such  conflict  is  the  same  that  exists  for  any  attorney  when  he  is 
asked  to  advise  a  client  as  to  whether  that  client  has  a  viable 
cause  of  action.  The  incentive  provided  by  the  possibility  that 
the  counsel  would  be  retained  to  pursue  the  claim  is  fully 
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compatible  with  the  obligation  of  every  attorney  to  be  zealous  in 
the  pursuit  of  his  client's  interests.  In  fact,  PLS  recognizes 
and  relies  on*  the  incentives  inherent  in  having  outside  counsel 
assist  in  evaluating  potential  causes  of  action  to  gain  comfort 
that  all  possible  causes  of  action  are  fully  explored. 

Also,  the  process  of  pursuing  PLS  claims  does  not  entail 
having  outside  counsel  or  PLS  perform  the  investigation.  Osing 
outside  investigators  that  outside  counsel  retains  at  the  RTC's 
request,  Investigations  performs  the  actual  investigations. 
Outside  counsel,  on  the  other  hand,  are  often  hired  to  help  in- 
house  counsel  determine  whether,  in  light  of  the  facts,  the  RTC  has 
a  valid  claim,  regardless  of  whether  there  are  outside 
investigators.  Outside  counsel's  role  is  one  of  giving  legal 
advice  and  making  recommendations  on  questions  ranging  froa  state 
law  procedure  to  fiduciary  relationships  between  directors  and 
professionals  working  for  the  thrift.  The  bottom  line  remains, 
however,  that  in-house  counsel  has  always  been  responsible  for 
making  an  independent  reconnendation,  based  on  the  facts  and  the 
law,  as  to  the  viability  of  a  claim,  before  the  RTC  will  file  suit. 

The  guidance  and  direction  provided  to  outside  investigators 
by  outside  counsel  does  not  duplicate  the  management  performed  by 
in-house  investigators.  Through  supervising  outside  investigators, 
in-house  investigators  are  able  to  perform  their  responsibility  of 
gathering  facts  which  support  professional  liability  claims.  PLS 
attorneys,  assisted  by  outside  counsel,  provide  overall  guidance  on 
the  direction  of  the  investigation  and  litigation.  This  approach 
reflects  a  careful  balancing  of  the  need  to  have  counsel  provide 
direction  and  guidance  of  PLS  investigations  against  the  desire  to 
maintain  direct  supervision  of  the  performance  of  outside 
contractors  by  in-house  investigators. 


V. 
MANAGEMEKT  IKypRKATION  SYSTEMS 


The  Report  raises  numerous  concerns  about  the  Legal  Division's 
information  systems.  Specifically,  the  Report  charges  that  the 
information  systems  did  not  capture  important  information  or 
produce  reports  needed  to  manage  our  operations  adequately  in 
accordance  with  policies,  procedures,  and  statutory  requirements. 
The  Report  states  that  the  systems  were  not  designed  to  handle  the 
increased  workload  of  the  RTC  or  to  report  information  on  FIRREA 
requirements,  such  as  the  usage  of  minority-  and  women-owned  law 
firms.  The  Report  also  ex-presses  concern  that  conflict  of  interest 
inforaation  was  not  systenatically  compiled  and  made  available  to 
attorneys  selecting  outside  counsel.  The  Report  raises  concerns 
that  steps  to  improve  the  information  systems  were  not  nade  timely 
and  efficiently  and  that  future  needs  xay  not  be  adequately 
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addressed.  The  Report  recomioends  that  we  assess  imaediate  and 
long-term  information  needs  to  develop  goals  for  the  infomation 
systeo  and  that  we  develop  strategic  plans  for  achieving  these 
goals. 

The  concerns  raised  in  the  Report  primarily  refer  to  the 
inforaation  systems  used  by  the  FDIC/RTC  Legal  Division.  We 
recognized  the  limitations  of  the  previous  systems  and  designed, 
developed,  and  implemented  the  RTC  Legal  Information  System 
("RLIS*)  to  alleviate  these  problems.  We  began  implementation  of 
RLIS  in  October  of  1991. 

Inforaation  Storage  and  Retrieval 

First,  the  Report  raises  several  specific  concerns  about  the 
accessibility  and  reliability  of  information  maintained  in  the 
information  systems.  The  Report  indicates  that  the  information 
systems  were  not  capable  of  providing  sufficient  information  about 
outside  counsel  to  be  used  as  a  selection  tool.  For  example,  the 
systems  did  not  provide  information  on  when  matters  were  referred; 
the  extent  of  minority  and  women  participation;  outside  counsel's 
expertise,  hourly  rates,  and  conflicts  of  interest;  or  whether 
outside  counsel  was  inherited.  The  Report  indicates  that  complete 
information  regarding  compliance  with  statutory  requirements  and 
internal  policies  was  not  available.  Also,  the  Report  charges  that 
no  centralized  system  existed  to  capture  and  tracX  nationwide 
financial  data.  The  Report  recommends  that  we  develop  standardized 
reporting  capability  so  that  we  have  readily  accessible  inforaation 
to  monitor  outside  counsel. 

Prior  to  review  of  a  draft  of  the  Report,  the  RTC  Legal 
Division  recognized  the  same  concerns  as  noted  by  the  Inspector 
General  in  the  Report,  and  we  toolc  immediate  and  appropriate  action 
to  improve  our  systems.  As  discussed  more  fully  below,  RLIS 
provides  complete  and  reliable  information  about  law  firms  and 
legal  matters,  allows  us  to  monitor  compliance  with  statutory 
requirements  and  internal  policies,  and  gives  us  standardized 
reporting  capability. 

Law  Firm  Information.  RLIS  contains  reliable  and  accessible 
information  about  law  firms,  because  it  requires  such  information 
to  be  completed  during  the  application  process.  Before  a  law  firm 
may  be  utilized  by  the  RTC  for  the  assignment  of  new  legal  matters, 
the  firm  must  be  listed  on  the  RLIS  database.  Information  required 
for  each  firm  includes  whether  the  firm  is  minority-  or  women- 
owned,  the  extent  of  minority  and  women  participation  in  the  firm, 
conflicts  of  interest  which  may  exist,  the  addresses  of  each  office 
and  the  areas  in  which  each  office  is  willing  to  do  business,  and, 
after  execution  of  an  LSA,  the  firm's  rate  schedule. 

RLIS  has  the  capability  to  categorize  law  firms  as  performing, 
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inherited,  conflicted,  restricted  or  teminated.  Outside  counsel 
who  have  executed  a  Leqal  Services  Agreement  with  the  RTC  are 
identified  on  the  RLIS  database  as  "perfoming  firms."  Once  a  law 
firm  has  executed  an  LSA,  it  is  entered  on  RLIS  and  becomes 
available  for  use  as  outside  counsel. 

Outside  counsel  who  were  utilized  by  a  savings  and  loan 
institution  prior  to  intervention  and  continue  to  be  utilized  by 
the  institution  in  conservatorship  are  "inherited  firms." 
Inherited  firms  are  allowed  to  complete  matters  they  are  working 
on,  but  RLIS  will  not  allow  new  matters  to  be  assigned  to  such 
firms  unless  they  execute  an  LSA.  If  an  inherited  firm  does  not 
execute  an  LSA  within  90  days  of  intervention,  then  any  matter  on 
which  the  firm  is  working  is  subject  to  transfer  to  another  firm. 

RLIS  also  has  the  capability  to  Identify  firms  as  conflicted, 
terminated,  or  restricted.  Conflicted  firms  are  those  which  have 
a  conflict  of  interest  which  has  not  been  resolved  or  waived. 
Restricted  firms  are  firms  which  have  reached  the  limit  on  legal 
fees  which  may  be  paid  to  a  law  firm  during  any  12  month  period. 
New  matters  may  not  be  assigned  to  any  firm  listed  as  conflicted, 
terminated,  or  restricted. 

Legal Matter Infonnation.    RX,is  also  stores  and  tracks 

information  about  specific  legal  matters.  Detailed  information 
concerning  the  matter,  the  institution  involved,  and  the  type  of 
work  to  be  performed  must  be  entered  in  the  RLIS  database  before  a 
law  firm  may  be  utilized  by  the  RTC  Legal  Division  on  a  particular 
matter. 

Also,  before  outside  counsel  is  allowed  to  perform  legal 
services  on  a  matter,  they  are  required  to  prepare  a  budget  for  the 
matter.  Upon  approval  by  the  appropriate  authority,  as  determined 
in  accordance  with  the  Delegations  of  Authority,  the  budget  for  the 
matter  is  entered  into  RLIS. 

In  addition,  detailed  Information  on  all  RTC  legal  matters 
handled  by  outside  counsel  and  their  associated  expenditures, 
including  minority  and  women  participation  in  the  matter,  must  be 
entered  into  RLIS  as  part  of  the  invoice  processing  procedures.  If 
outside  counsel  does  not  provide  this  information  when  submitting 
an  invoice,  the  invoice  is  returned  for  completion  before  it  will 
be  paid.  As  indicated  in  the  Report,  this  procedure  of  requiring 
information  collection  prior  to  payment  should  ensure  maintenance 
of  complete  information  in  the  system. 

Financial  Infonnation.  RLIS  provides  nationwide  access  to 
financial  information  about  specific  legal  matters,  individual  law 
firms,  and  the  expenditures  associated  with  either  matters  or 
firms.  Each  matter  is  assigned  a  unique  Legal  Division 
Identification  Number  ("LDID") ,  which  allows  us  to  track  the 
invoices  received  and  payments  nade  on  specific  matters  and  allows 
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us  to  ensure  that  ali  payncnts  have  been  approved.  All  invoices 
froa  outside  counsel  are  tracked  through  a  single  standardized 
system,  allowing  us  to  detect  potential  overpaynents  and 
unauthorized  payments. 

In  contrast  to  previous  information  systems,  financial 
information  on  legal  bills  paid  by  conservatorships  and  SAMOA'S  is 
naintained  in  RLIS  despite  the  fact  that  the  bills  are  paid 
directly  by  the  conservatorship  or  SAMDA  contractor.  All  invoices 
submitted  by  outside  counsel,  including  those  employed  by 
conservatorships  and  SAMOA'S,  must  be  recorded  in  RLIS. 

Accessibility  and  Reporting  of  Information.  AH  of  the 
information  collected  in  RLIS  is  available  to  RTC  staff  in 
Washington  and  in  the  field  offices.  RLIS  was  designed  to  allow 
access  to  law  firm  and  legal  matter  information  to  all  RTC 
attorneys  and  to  allow  attorneys  to  browse  through  the  information 
maintained  in  the  system.  This  easy  access  to  a  broad  spectrum  of 
information  allows  RLIS  to  be  utilized  in  the  selection  process  for 
outside  counsel. 

Additionally,  we  are  able  to  generate  numerous  reports  which 
allow  us  to  monitor  not  only  specific  legal  matters  and  utilization 
of  outside  counsel,  but  also  specific  issues  of  management  concern. 
With  RLIS,  we  are  able  to  determine  the  number  of  matters  referred 
to  minority-  and  women-owned  firms  and  provide  information 
regarding  minority  and  women  participation  in  matters  to  ensure 
compliance  with  the  statutory  requirement  to  utilize  minority-  and 
women-owned  businesses  to  the  maximum  extent.  We  are  also  able  to 
track  financial  information  relating  to  individual  firms  in  order 
to  ensure  compliance  with  the  limit  on  legal  fees  outside  counsel 
may  receive  in  any  12  month  period. 

Virtually  all  data  collected  in  the  RLIS  database  is 
retrievable  in  report  format.  Specific  reports  which  can  be 
generated  in  all  offices  by  any  person  trained  in  using  RLIS 
include:  (1)  law  firm  detail  reports,  which  are  capable  of  listing 
all  firms,  all  firms  in  a  specific  location,  performing  firms, 
inherited  firms,  and  other  combinations  of  the  types  of  firms 
included  in  RLIS;  (2)  law  firm  profiles,  which  provide  detailed 
information  about  an  individual  firm;  (3)  legal  matter  profiles, 
which  provide  information  about  specific  matters;  (A)  attorney 
workload  reports,  which  list  the  number  and  status  of  cases  that 
one  attorney,  one  office  or  one  firm  is  working  on;  (S) 
contractors  reports,  which  list  the  legal  matters  assigned  to 
SAMOA'S;  (6)  early  warning  reports,  which  identify  system 
functions,  such  as  listing  all  matters  which  are  missing  budgets; 
and  (7)  legal  matter  type  reports,  which  list  all  legal  matters  in 
a  particular  category,  such  as  professional  liability.  These 
standard  reports  can  be  generated  by  any  RTC  attorney  in  any 
office.  Currently,  many  additional  standard  reports  are  being 
developed. 
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In  addition  to  these  standard  reports,  it  is  also  possible  to 
generate  ad  ttSS  reports  from  RLIS.  These  a^  hSS  reports  allow  us 
to  accomnodate  quickly  requests  for  infomation  which  is  contained 
an  BUS,  but  which  is  not  produced  already  on  one  of  the  standard 
reports.  For  example,  an  sd  b2£  report  could  be  produced 
Identifying  all  matters  which  have  budgets  exceeding  SlOO  000 
Although  the  length  of  tine  needed  to  generate  such  a  report 
necessarily  depends  on  the  type  and  volume  of  inforaation 
requested,  judging  from  the  requests  we  have  had  so  far,  most  ad 
tss  reports  can  be  produced  in  a  time  period  ranging  from  a  few 
hours  to  a  day  and  one  half. 

Conflict  of  Interest  lataraatio^ 

Information  identifying  outside  counsel  who  have  an  actual  or 
potential  conflict  of  interest  is  contained  in  RLIS  and  available 
to  all  Legal  Division  attorneys.  Conflicts  of  interest  information 
reported  from  outside  counsel  is  entered  into  RLIS  by  the  office 
where  the  conflict  is  reported.  RLIS  contains  a  process  which  will 
flag  a  firm  as  having  an  actual  or  potential  conflict  of  interest 
as  soon  as  such  conflict  is  reported.  The  flag  will  remain  until 
the  conflict  of  interest  is  either  resolved  or  waived  bv  the 
Conflicts  Committee.  This  allows  attorneys  to  deteraine  if  a 
conflict  of  interest  exists  as  part  of  the  selection  process  for 
outside  counsel. 

In  addition  to  identifying  firms  which  have  a  conflict  of 
interest,  RLIS  also  may  provide  limited  information  about 
restrictions  on  specific  firms.  If  RLIS  has  flagged  a  firm  as 
having  a  conflict  of  interest,  the  conflicts  comments  section  of 
RLIS  provides  an  opportunity  to  describe  whether  the  firm  has  a 
limited  restriction  or  whether  the  firm  is  barred  completely  from 
new  natters.  j  •.•.«» 

Meeting  Future  Information  Needa 

The  RLIS  Steering  Committee,  together  with  the  RLIS  staff  in 
Washington,  oversees  the  operations  of  RLIS,  establishes  the 
policies  and  procedures  for  working  within  the  system,  and 
evaluates  the  operations  of  the  system  to  plan  for  future 
enhancements  and  adjustments.  On  February  28,  1992  we  issued  the 
RLIS  Office — Procedures  Manual  for  RTC  Legal  WaffA»-.=  uhich 
establishes  policies  and  procedures  for  the  use  and  operation  of 

Additionally,  each  field  office  has  an  RLIS  Coordinator  who 
is  assisted  by  a  staff  of  RLIS  Legal  Technicians.  The  RLIS 
Coordinators  oversee  compliance  with  RLIS  procedures  in  the  field 
offices. 
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The  RLIS  Steering  Committee,  together  with  the  staff  in 
Washington,  continually  reviews  the  progress  of  the  RLIS  database 
and  the  developing  information  needs  of  the  Legal  Division. 
Throughout  the  process  of  implementing  RLIS,  we  have  determined 
that  certain  adjustments  to  the  system  are  necessary.  Several 
phases  of  adjustments  have  been  implemented  already,  with  the  next 
phase  scheduled  for  early  this  Fall.  Some  of  the  changes  which 
have  been  made  and  which  are  scheduled  to  be  made  in  the  future 
include  adding  fields  for  additional  information  that  we  have 
determined  to  be  important  and  making  additional  fields  mandatory. 
For  example,  we  plan  to  include  information  about  each  firm's 
expertise  in  a  future  enhancement  of  RLIS. 

In  addition,  at  the  present  time.  Legal  Division  staff  are 
working  along  with  the  RLIS  contractor  to  design  and  develop  future 
reports.  For  example,  if  we  determine  that  requests  for  specific 
ad  hoc  reports  are  made  repeatedly,  such  ad  hoc  reports  will  be 
added  to  the  list  of  standard  reports. 


VI. 

PROTECTIOM  AGAINST  OVERPAYMENTS 


The  Report  raises  concerns  about  the  review  process  for 
outside  counsel  invoices  and  the  programs  used  to  pay  these 
invoices.  The  Report  charges  that  the  invoice  review  process  is 
not  adequate  to  verify  correctness  and  to  identify  inappropriate 
charges.  The  Report  recommends  that  we  revise  the  invoice 
processing  procedures  to  include  a  comprehensive  list  of 
inappropriate  charges  and  to  ensure  that  staffing  amendments  or 
rate  changes  are  approved  by  the  appropriate  authority.  The  Report 
also  recommends  that  we  enhance  and  standardize  training  on  the 
review  process  to  include  reviewing  invoices  for  accuracy, 
identifying  prohibited  charges,  and  detemining  the  reasonableness 
of  case  budgets.  The  Report  indicates  that  we  do  not  have,  and 
recommends  that  we  establish,  an  adequate  oversight  mechanism  to 
ensure  that  the  review  process  is  adequately  performed.  The  Report 
also  charges  that  adequate  cost  controls  are  not  in  place  to  manage 
and  contain  expenses  for  matters  referred  to  outside  counsel. 

The  Report  criticizes  the  use  of  the  Accelerated  Payment 
Program  ("APP"),  which  resulted  in  some  overpayments.  The  Report 
also  identifies  weaknesses  in  the  bill  paying  process  performed  by 
the  FDIC's  Division  of  Accounting  and  Corporate  Services  ("DACS") 
which  resulted  in  some  overpayments,  including  the  lack  of  a 
control  mechanism  to  identify  payments  for  identical  invoice 
numbers,  the  lack  of  verification  of  approval  for  payments,  the 
failure  to  require  law  firms  to  provide  a  unique  invoice  number, 
and  the  lack  of  a  single  standardized  system  to  track  invoices. 
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Many  of  the  concerns  raised  in  the  Report  address  the  APP  and 
the  bill  paying  process  used  by  OACS,  both  of  which  are  no  longer 
used  by  the  RTC  Legal  Division.  We  recognized  the  problems  created 
by  the  APP  and  the  bill  paying  process  and  have  taken  steps  to 
ensure  that  the  new  paynent  system  developed  in  RLIS  and  the 
invoice  review  process  correct  such  problens. 

Invoice  Review  Process  and  Cost  Controls 

RUS  is  a  comprehensive  information  storage  and  retrieval 
system  that  provides  us  with  information  necessary  to  monitor  legal 
matter  budgets  and  to  effectively  review  invoices.  Because  RLIS  is 
a  budget-based  system,  we  are  able  to  establish  the  projected  cost 
of  a  matter  and  tracic  invoices  and  payments  to  ensure  that 
overpayments  and  unauthorized  payments  are  avoided.  Also,  RLIS 
gives  us  control  over  the  cost-effectiveness  of  a  proposed  legal 
action  from  its  onset  and  allows  us  to  make  a  management  decision 
on  the  best  course  of  action  to  pursue  based  upon  an  accurate  cost 
projection. 

Budgets.  RLIS  invoice  processing  procedures  require  every 
outside  counsel  to  submit  a  legal  matter  budget  for  each  matter  it 
handles.  After  review  by  the  supervising  attorney,  the  budget  must 
be  approved  and  signed  by  the  appropriate  RTC  attorney.  Authority 
to  approve  legal  matter  budgets  and  changes  in  budgets  is 
determined  in  accordance  with  the  Delegations  of  Authority.  The 
legal  matter  budget  must  be  entered  into  RLIS  before  any  payment  to 
the  firm  is  made. 

Throughout  the  duration  of  the  matter,  payment  amounts  are 
tracked  against  budget  amounts,  and  any  invoice  that  is  submitted 
without  a  budget  or  is  over  budget  will  not  be  paid.  If  the 
accumulated  invoices  for  a  matter  exceed  the  budget,  a  new  budget 
must  be  submitted  by  outside  counsel  and  approved  by  the 
appropriate  authority,  before  additional  payment  can  be  made. 

Legal  matter  budgets  are  broken  down  into  phases  that  have 
estimated  costs  and  completion  times,  estimated  recovery  and 
judgment  amounts,  and  success  probabilities.  Progress  can  be 
monitored  against  the  approved  plan  and  budget.  At  the  completion 
of  each  budget  phase,  a  performance  history  can  be  generated  to 
determine  how  well  law  firms  manage  matters.  With  RLIS,  we  can 
monitor  firms  for  their  ability  to  handle  a  matter  and  work  within 
a  reasonable  budget. 

Early  warning  reports  can  be  run  to  alert  us  to  potential 
problens  with  legal  natter  budgets.  One  such  report  lists  matters 
whose  cumulative  invoice  payTr.er.ts  are  nearing  their  budget  limits. 

Invoices.  RLIS  provides  a  single,  standardized  tracking 
system  for  every  invoice  sucmitted  by  outside  counsel.    RLIS 
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assigns  a  unique  Legal  Division  Identification  Number  (LOID)  to 
each  legal  matter.  Every  invoice  submitted  for  a  particular  matter 
will  be  identified  by  that  LDIO.  Therefore,  the  invoice  record 
can  be  called  up  at  any  time  to  check  on  the  status  of  an  invoice. 

In  addition,  in  order  to  be  paid,  all  invoices  submitted  under 
RLIS  must  contain  a  unique  invoice  number  assigned  to  the  invoice 
by  the  outside  counsel.  This  prevents  duplicate  payments  for 
services.  RLIS  has  a  built-in  control  that  prevents  invoices  with 
duplicate  invoice  numbers  or  overlapping  service  dates  from  being 
paid. 

Invoice  Review  Process.  RUS  invoice  review  procedures 
provide  for  an  ongoing  review  of  selected  invoices  by  technicians, 
paralegals,  and  supervising  attorneys  to  uncover  improper  charges. 
If  invoice  discrepancies  are  discovered,  the  supervising  attorney 
resolves  them  with  the  firm  prior  to  payment  of  the  invoice. 

RLIS  facilitates  effective  review  because  so  much  information 
is  maintained  on  RLIS  and  made  accessible  nationwide.  For  example, 
the  rates  listed  on  an  individual  invoice  may  be  compared  easily  to 
the  rates  identified  on  the  Legal  Services  Agreement,  because  LSA 
rates  are  stored  in  the  database.  RLIS  does  not  allow  new  matters 
to  be  assigned  to  any  firm  which  does  not  have  a  current  LSA. 

The  first  step  of  the  invoice  review  process  is  the  review  by 
RLIS  legal  technicians.  All  invoices  are  reviewed  by  legal 
technicians  for  proper  submission  criteria  prior  to  the  data  being 
entered  in  RLIS.  RLIS  legal  technicians  are  trained  in  each  office 
to  review  invoices  for  discrepancies. 

In  addition  to  the  initial  review  by  legal  technicians,  we 
have  adopted  procedures  for  detailed  review  of  specific  invoices. 
All  invoices  over  S5,000  or  overbudget  are  reviewed  in  detail  by 
the  supervising  attorney.  Additionally,  RLIS  is  designed  to 
electronically  and  randomly  select  every  fiftieth  invoice  for 
detailed  review. 

Internal  flags  can  also  be  set  in  RLIS  to  force  a  detailed 
review  of  all  invoices  for  a  specific  matter  or  all  invoices  for  a 
specific  firm.  This  procedure  requires  the  supervising  attorney  to 
review  and  approve  the  invoice  before  the  firm  can  be  paid. 

A  detailed  review  compares  the  fees  charged  on  the  invoice 
with  the  fee  schedule  of  the  LSA  and  ensures  that  every  attorney 
identified  as  working  on  the  matter  is  listed  on  the  LSA.  An 
invoice  charging  rates  different  from  those  listed  on  the  LSA  or 
listing  attorneys  not  identified  on  the  LSA  will  not  be  paid  unless 
approved  by  the  appropriate  authority. 

Invoices  are  also  reviewed  to  ensure  that  inappropriate 
charges  are  not  reimbursed.   The  RTC  Guide  for  Outside  Counsel 
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identifies  inappropriate  charges  which  will  not  be  reimbursed  by 
the  RTC,  such  as  secretarial  overtime,  describes  limitations  on 
certain  charges,  such  as  photocopying  charges,  and  lists 
restrictions  on  reimbursement  for  travel  time.  Inappropriate 
charges  included  on  an  invoice  will  not  be  paid. 

To  ensure  adherence  to  the  invoice  processing  policies,  we 
have  developed  an  invoice  review  checklist  for  use  by  legal 
technicians  and  attorneys.  Whenever  an  invoice  is  subject  to  a 
detailed  review,  the  invoice  review  checklist  is  completed, 
indicating  the  reason  for  the  detailed  review  and  the  specific 
items  which  were  reviewed.  This  detailed  review  checklist  requires 
a  review  of  and  lists  specific  items,  including  travel  expenses, 
meal  expenses,  parking  expenses,  word  processing  charges,  and 
duplicating  expenses,  which  may  include  inappropriate  charges. 

All  legal  staff  who  review  invoices  are  trained,  or  are  in  the 
process  of  being  trained,  to  identify  prohibited  charges  and  to 
verify  accuracy.  The  RLIS  legal  technicians  are  trained  in  invoice 
review  procedures  in  their  respective  offices.  We  are  also  in  the 
process  of  training  Legal  Division  attorneys  in  invoice  review 
procedures.  The  attorney  training,  which  was  recently  begun  in 
Washington,  will  continue  into  the  summer.  The  attorney  training 
will  include  instruction  on  the  reasonableness  of  budgets. 

Accelerated  Payment  Program 

The  Accelerated  Pai-ment  Program  ("APP")  ,  a  payment  program 
utilized  by  the  FDIC/RTC  Legal  Division,  allowed  payment  to  outside 
counsel  prior  to  review  of  the  invoice  and  resulted  in  some 
overpaycents .  We  discontinued  use  of  the  APP  on  Decenber  31,  1991. 
As  described  above,  RLIS  contains  numerous  procedures  to  prevent 
overpayments  or  unauthorized  payments  from  occurring:  RLIS 
contains  built-in  controls  that  prevent  invoices  with  duplicate 
invoice  numbers  and  overlapping  billing  periods  from  being  paid; 
RLIS  will  not  allow  invoices  which  exceed  the  natter's  budget  to  be 
paid;  RLIS  provides  for  detailed  review  of  select  invoices;  and, 
with  the  exception  of  inherited  firms,  RLIS  will  not  allow  payment 
of  invoices  submitted  by  outside  counsel  without  a  current  Legal 
Services  Agreement. 

Alt.*iough  the  APP  has  been  discontinued,  ue  are  in  the  process 
of  reconciling  the  amounts  paid  to  outside  counsel  with  the  amounts 
approved  for  payment  by  the  Legal  Division  to  detect  any 
overpayments.  With  the  assistance  of  an  outside  contractor,  we 
will  reconcile  all  payments  made  under  the  APP  above  a  preset 
dollar  value  and  will  pursue  collection  efforts  for  overpaiTnents. 
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▼II. 
,       CONFLICTS  or   mrniEST 

Th«  ReporC  raises  several  concerns  abouc  compliance  with 
conflicts  of  interest  policies  and  procedures.  The  Report 
expresses  the  concern  that  information  about  conflicts  of  interest 
is  not  adequately  disseainated  to  RTC  attorneys  for  use  in  the 
selection  and  retention  of  outside  counsel.  The  Report  recooaends 
that  ve  ensure  that  the  conflicts  of  interest  infomation  system 
currently  bein^  developed  provides  detailed  information  about 
conflicts  of  interest,  including  restrictions  and  conditions  for 
each  conflict.  The  Report  raises  the  concern  that  not  all 
conflicts  of  interest  are  reported  to  the  Conflicts  Committee, 
which  could  potentially  result  in  inconsistencies  in  handling 
conflicts,  and  that  our  policies  fail  to  address  enforcement 
sanctions  for  firms  who  fail  to  report  conflicts  of  interest.  The 
Report  also  charges  that  the  Conflicts  Committee's  policies  for 
addressing  conflicts  are  not  sufficiently  stringent  and  create  the 
potential  for  criticism.  The  Report  recommends  that  we  develop 
more  stringent  guidelines  that  promote  the  use  of  firms  without 
conflicts  of  interest.  The  Report  also  recommends  that  the 
Conflicts  Committee  document  the  rationale  for  each  of  its 
decisions. 


r,^^^mlmication  of  Conflicts  Information 

As  mentioned  previously,  one  of  the  values  of  RLIS  is  its 
capability  to  flag  law  firms  which  have  a  conflict  of  interest.  The 
RTC  Guide  for  Outside  Counsel  notifies  outside  counsel  of  their 
duty  to  disclose  actual  or  potential  conflicts  of  interest  during 
the  application  process,  and  of  their  continuing  duty  to  report 
conflicts  of  interest  throughout  their  service  to  the  RTC.  The 
conflicts  coordinator  for  the  office  which  receives  the  report  of 
the  conflict  of  interest  is  responsible  for  ensuring  that 
infomation  about  the  actual  or  potential  conflict  of  interest  is 
entered  in  RLIS.  The  conflicts  coordinator  also  submits  waiver 
requests  to  the  Conflicts  Committee  and  updates  RLIS  after 
notification  by  the  Committee  of  its  decision.  The  conflict  of 
interest  information  listed  in  RLIS  is  available  nationwide  to  all 
Legal  Division  personnel. 

Additionally,  in  order  to  provide  more  complete  information 
about  conflicts  of  interest  and  decisions  of  the  Conflicts 
Connittee,  we  are  developing  an  information  system  specifically  for 
conflicts  of  interest.  The  Conflicts  Unit  of  the  OCMS,  in 
conjunction  with  the  RTC's  Office  of  Systems  Development,  is 
designing  the  RTC  Legal  Division's  Conflicts  Tracking  System 
("CTS")  to  ensure  that  conflicts  of  interest  matters  are  promptly 
reported  by  the  field  offices  to  the  Conflicts  Unit  in  Washington 
and  that  such  information  is  disseminated  to  the  other  field 
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offices.   CTS  will  b«  inplenented  by  October  1,  1992. 

CTS  will  orqanize  and  monitor  infomation  regarding  outside 
counsel's  conflicts  of  interest.  The  information  for  the  database 
will  be  gathered  in  a  format  which  will  promote  consistency  in 
reporting  of  conflicts  from  the  various  offices  and  facilitate 
review  of  conflict  waiver  requests  by  the  Conflicts  Committee.  The 
Conflicts  Unit  and  RTC  field  offices  will  be  able  to  access  and/or 
input  infomation  regarding  the  nature  of  outside  counsel's 
conflicts  of  interest,  the  financial  institutions  involved,  the 
field's  recommendations  to  the  Conflicts  Committee,  and  the 
decisions  of  the  Conflicts  Committee. 

CTS  will  tracic  each  conflict  of  interest  waiver  request 
through  all  stages  of  resolution,  including  notice  of  the  conflict 
from  the  law  firm,  the  receipt  of  the  waiver  request,  the 
preparation  of  the  field  office  recommendation,  and  the  decision  of 
the  Conflicts  Committee  (or  other  appropriate  authority) . 

Most  importantly,  implenentation  of  CTS  will  enable  the 
Conflicts  Unit  to  disseminate  the  decisions  of  the  Conflicts 
Committee  to  all  field  offices  in  an  easily  accessible  format 
without  undue  delay.  With  the  implementation  of  CTS,  all  RTC 
offices  will  be  able  to  receive  the  same  information  regarding 
conflicts  of  interest  for  all  law  firms  nationwide  and  use  such 
information  in  the  selection  and  retention  of  outside  counsel. 

Currently,  information  about  waiver  decisions  made  by  the 
Conflicts  Committee  is  distributed  by  the  Conflicts  Unit.  The 
Conflicts  Unit  distributes  an  action  agenda  to  each  regional  office 
following  each  Conflicts  Committee  meeting.  The  action  agenda 
lists  the  waiver  requests  considered  by  the  Committee  and  their 
disposition,  and  describes  the  conditions,  if  any,  under  which  the 
outside  counsel  requesting  the  waiver  may  continue  to  be  utilized 
by  the  Legal  Division. 

Report  of  Conflicts  to  the  Conflicts  Committee 

Where  outside  counsel  is  not  yet  representing  the  RTC,  Legal 
Division  policy  requires  that  all  conflicts  of  interest  reported 
prior  to  the  execution  of  an  LSA  must  be  referred  to  the  Conflicts 
Committee,  unless  the  Legal  Division  does  not  intend  to  execute  an 
LSA  with  such  outside  counsel  for  reasons  other  than  the  conflicts 
of  interest.  Similarly,  all  conflicts  of  interest  that  are 
reported  during  the  course  of  RTC  representation  by  outside  counsel 
nust  be  brought  before  the  Conflicts  Committee  for  resolution, 
unless  the  conflict  is  resolved  by  outside  counsel. 

The  implementation  of  the  CTS  will  ensure  prompt  reporting  of 
all  conflicts  by  the  field  offices  to  the  Conflicts  Unit  and  timely 
dissemination  of  the  decisions  of  the  Conflicts  Committee  to  the 
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field  offices. 

In  addition,  Che  Conflicts  Unit  is  undertaking  several 
initiatives  to  enhance  coapliance  with  the  existing  FDIC/RTC 
conflicts  policy.  Recently,  the  Conflicts  Unit  issued  the  Outside 
Counsel  Conflicts  Procedures  fConflicts  Procedures"^ .  that 
strengthen  the  requirenent  for  the  field  offices  to  forward 
conflicts  or  potential  conflicts  froa  outside  counsel  to  the 
Conflicts  CoBBittee  for  decisions  regarding  waiver.  The  Conflicts 
Procedures  provide  specific  sanctions  against  firms  which  fail  to 
report  conflicts  of  interest.  Outside  counsel  who  fail  to  fully 
disclose  actual  or  potential  conflicts  of  interest  in  a  timely 
manner  may  be  subject  to  one  or  more  of  the  following  actions:  (1) 
a  letter  of  reprimand;  (2)  a  suspension  of  new  referrals;  (3)  a 
withdrawal  of  all  pending  matters;  (4)  the  rescission  or  denial  of 
an  LSA;  and/or  (5)  a  referral  to  the  appropriate  state  licensing 
authority. 

The  Unit  will  also  be  implementing  periodic  visitations  for 
the  purpose  of  auditing  field  office  compliance  with  conflicts 
procedures  and  policies.  In  addition,  each  field  office  has  a 
conflicts  coordinator  who  works  closely  with  the  Conflicts  Unit's 
staff  to  ensure  uniform  compliance  with  conflicts  policies  and 
procedures. 

Conflicts  '7"""" '♦•■tee  Deeisions 

The  Report  raises  a  concern  about  potential  criticism  of 
Conflicts  Committee  decisions  and  specifically  addresses  the 
Conflicts  Committee's  decisions  to  grant  waivers  in  several 
instances  to  law  firms  whose  employees  defaulted  on  substantial 
loans  from  insured  depository  institutions,  firms  which  represented 
bidders  for  RTC  assets,  and  in  cases  where  regional  Legal  Division 
personnel  recommended  that  a  waiver  be  denied.  Decisions  on 
conflict  of  interest  issues  are  made  by  the  joint  FDIC/RTC 
Conflicts  Committee.  while  the  Conflicts  Committee  carefully 
considers  the  recoruaendation  of  the  field  staff  ir.  reaching  its 
decisions,  the  delegated  authority  to  waive  non-technical  conflicts 
rests  with  the  Conflicts  Committee. 

The  Report  acknowledges  that  the  waivers  of  personal  conflicts 
of  interest  in  all  of  the  cases  examined  were  conditional  in 
nature.  "Conditional"  in  these  cases  meant  that  the  partner  having 
the  conflict  was  required  to  resign  from  any  canagement  position 
within  the  law  firm  or  be  denied  participation  in  the  management 
decision-ir.aking  process,  and  was  further  prohibited  from  working  on 
RTC  contracts  and  sharing  m  the  profits  generated  from  such 
contracts. 

The  Report  also  acknowledges  that  all  of  the  waiver  decisions 
examined   fell  within   the  Conflicts  Committee's  policies  and 
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procedures,  and  recognizes  that  FIRREA  only  prohibits  contracting 
with  any  individual  who  has  caused  a  substantial  loss  to  federal 
deposit  insurance  funds,  and  does  not  prevent  the  use  of  firms 
whose  members  have  caused  such  losses.  Waivers  of  law  firm 
conflicts  of  interest  are  granted  or  denied  by  the  Conflicts 
Committee  based  on  the  requirements  of  FIRREA,  the  applicable 
regulatory  provisions,  and  the  Guidelines  of  the  FDIC/RTC  with 
Respect  to  Conflicts  of  Interest  (dated  May  2,  1990).  As 
acknowledged  in  the  Report,  all  of  the  waiver  decisions  examined 
fell  within  the  Conflicts  Committee's  policies  and  procedures  and 
within  statutory  boundaries. 

The  RTC  regulations  governing  conflicts  of  interest  do  not 
compel  mandatory  disqualification  of  a  contractor  when  an  employee 
of  the  firm  has  caused  a  substantial  loss  to  a  federal  deposit 
insurance  fund,  or  when  a  firm  has  previously  represented  bidders 
for  RTC  assets.  Nevertheless,  the  RTC  may  determine,  in  its 
discretion,  that  such  circumstances  warrant  disqualification  of  the 
firm.  (If  the  individual  causing  the  loss  to  a  deposit  insurance 
fund  has  filed  for  bankruptcy,  disqualification  of  the  firm  would 
be  prohibited.)  With  the  implementation  of  RLIS  and  the 
development  of  CTS,  RTC  attorneys  are  aware  of  actual  and  potential 
conflicts  of  interest  and  may  use  such  information  in  the  selection 
and  retention  of  outside  counsel. 

Despite  the  separation  of  the  RTC  and  FDIC  Legal  Divisions, 
the  Conflicts  Committee  is  structured  as  a  joint  FDIC/RTC  committee 
so  as  to  ensure  uniformity  of  RTC  and  FDIC  outside  counsel 
conflicts  of  interest  decisions.  Accordingly,  policy  changes 
requiring  a  more  stringent  standard  for  waiving  conflicts  of 
interest  would  significantly  impact  the  Conflicts  Committee's 
decision-making  processes  and  must  be  approved  by  the  FDIC  as  well 
as  the  RTC. 

It  may  be  permissible  for  the  FDIC  and  RTC  jointly  to  adopt 
new  conflicts  policies  setting  forth  a  blanket  rule  that  waiver 
requests  will  be  denied  without  exception  under  the  circumstances 
set  forth  in  the  Report.  However,  it  would  be  a  drastic  change 
from  current  policy.  The  impact  of  such  a  rule  on  the  availability 
of  outside  counsel  to  the  RTC  and  FDIC  must  be  carefully  considered 
before  such  a  policy  is  implemented. 

Documentation  of  Conflicts  Committee  Decisions 

Currently,  limited  information  about  decisions  made  by  the 
Conflicts  Committee  is  available  nationwide  in  the  RLIS  database. 
It  is  anticipated  that  the  CTS  will  provide,  in  sone  abbreviated 
form,  the  rationale  for  each  decision  of  the  Conflicts  Committee  to 
provide  guidance  to  RTC  attorneys.  An  abbreviated  rationale  for 
the  decision  will  assist  attorneys  in  the  selection  and  retention 
of  outside  counsel  and  in  drafting  recommendations  to  the  Conflicts 
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Comnittee  in  conneetion  with  waiver  requests. 


VIII. 

COWCLOSIOM 


The  Inspector  General's  audit  was  performed  fron  March  1991  to 
August  1991,  prior  to  the  creation  of  the  separate  RTC  Legal 
Division  and  the  Outside  Counsel  Management  Section. 
Consequently,  most  of  the  concerns  expressed  by  the  Inspector 
General  in  the  Report  refer  to  policies  and  procedures  which  were 
in  effect  prior  to  the  separation  of  the  RTC  and  FDIC  Legal 
Divisions. 

We  recognized  that  not  all  of  the  policies  and  procedures  in 
place  at  the  tine  of  the  separation  were  well  adapted  to  the  nature 
and  volume  of  RTC  operations.  Therefore,  we  have  moved  rapidly  to 
implement  new  policies,  procedures,  and  systems  which  will  more 
effectively  addiress  the  management  and  information  needs  of  the  RTC 
Legal  Division.  Although  the  Report  provides  confirmation  that 
concerns  addressed  by  the  Legal  Division  were  exactly  those  which 
should  have  been  addressed,  we  want  to  ensure  that  the  significant 
changes  and  improvements  already  made  by  the  Legal  Division  are 
recognized.  RTC  Legal  Division  policies,  procedures,  and  systems 
implemented  subsequent  to  both  our  separation  from  the  FDIC  Legal 
Division  and  the  completion  of  the  audit  work  address  the  concerns 
raised  in  the  Report  and  are  responsive  to  the  recommendations  made 
by  the  Inspector  General. 
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Resolution  Trust  Corporation 

Office  of  Inspector  General,  Office  of  Investigation 


JULIE  F.  YANDA,  RTC,  Professional  Liability  Section  (PLS)  Chief, 
7400  West  110th  Street,  3rd  Floor,  Overland  Park,  ks,  telephone 
number  (314)  344-8437,  on  May  12,  1993,  provided  Special  Agent 
(S/A)  Thomas  LaCalamito  and  Assistant  Regional  Inspector  General 
Phillip  L.  Sprague  copies  of  her  electronic  mail  (e-mail)  messages 
she  had  retained  regarding  the  request  for  records  on  AMERICAN 
SECURITY  FEDERAL  SAVINGS  &  LOAN  ASSOCIATION  (AMERICAN  SECimiTY) , 
JEFFREY  B.  LIEBERMAN,  and  the  law  firm  of  BARACK,  FERAZZANO, 
KIRSCHBAUM  &  PERLMAN  (BARACK) .  Examination  of  those  e-mail 
messages  established  the  following: 

Date      To/From-Summarv  of  Contents 

2/8/93-  YANDA  to  SUE  THOMPSON-  requesting  all  fee  bills  be 
gathered  for  IG  and  other  documents  regarding  BARACK  law 
firm  and  two  other  law  firms.  YANDA  said  she  needed  it 
"pronto. " 

2/9/93-  S/A  MICHAEL  KOSZOLA  to  YANDA-  requesting  the  revised 
budget  increase  concerning  AMERICAN  SECURITY.  Also  asked 
whether  payments  were  received  by  RTC  on  litigation. 

2/9/93-  YANDA  to  KOSZOLA-  2  page  e-mail  discussing  information  on 
the  3  law  firms  he  inquired  about.  States  that  legal  is 
pulling  all  this  information  for  you  and  there  are 
literally  hundreds  of  bills  in  RLIS,  many  of  which  she 
believes  are  probably  related  to  commercial,  as  opposed 
to  PLS,  matters. 

2/9/93-  YANDA  to  KOSZOLA-  she  says,  as  included  in  her  earlier 
e-mail  to  him,  she  knows  he  wants  documents  and  they  are 
working  hard  to  get  them.  Files  are  in  transit  and 
documents  are  numerous.  Also,  legal  is  in  the  midst  of 
a  series  of  statute  driven  cases.  She  promises  to  do  her 
best. 

2/9/93-  KOSZOLA  to  YANDA-  KOSZOLA  names  6  institutions  where 
BARACK  is  involved  and  asks  for  copies  for  case  plans, 
budgets,  and  amendments  on  the  six. 

2/9/93-  YANDA  forwards  KOSZOLA' s  e-mail  to  SUE  THOMPSON-  to 
request  dates  requested  by  KOSZOLA. 

2/10/93-  YANDA  to  KOSZOLA-  dates  each  institution  retained  BARACK 
was  provided. 

2/10/93-  KOSZOLA  to  YANDA-  asked  if  YANDA  knows  the  estimated 
value  of  the  claim  and  legal  fee  budgeted  for  LEMONT 
FEDERAL. 


By:   Sprague/LaCalamito 

D«t«  Ptepsred:     5/13/93 

F.loNo:    KC-93-0035 
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ROIA,  KC-93-0035 

2/10/93-  YANDA  to  KOSZOLA-  provides  information  on  LEMONT.  Told 
him  there  was  no  *:isk  value  established  yet  on  this  case. 

2/10/93-  KOSZOLA  to  YANDA-  Asking  amount  of  damages  at  LEMONT, 
what  does  RTC  expect  to  recover  at  LEMONT.  KOSZOLA  says 
he  understands  every  RTC  department  is  understaffed. 
"The  OIG  is  requesting,  as  soon  as  possible,  the  written 
documentation  by  LIEBERMAN  recommending  or  authorizing 
BARACK  to  be  hired  for  LEMONT  and  a  copy  of  every  budget 
amendment  that  LIEBERMAN,  as  PLS  chief,  recommended  or 
approved  for  other  ligation  involving  BARACK.  Thanks" 

2/10/93-  YANDA  to  KOSZOLA-  YANDA  states  to  KOSZOLA  that  she  is 
doing  the  best  she  can  with  limited  resources.  States 
she  has  mobilized  all  her  support  staff  to  accommodate 
his  request  as  soon  as  they  can  gather  the  enormous 
amount  of  information  and  documentation  he  requested. 
She  informs  him  much  of  the  material  is  in  transit,  but 
she  is  copying  what  they  have  there.  States  she  is 
leaving  the  next  day  and  will  not  be  back  until  the 
following  Wednesday.  Explains  to  him  that  most  of  the 
case  referrals  were  made  by  Washington  prior  to  the 
Chicago  PLS  office  being  established. 

2/11/93-  BOOZ  to  YANDA  forwarded  to  KOSZOLA-  Told  KOSZOLA  that 
this  was  follow  up  to  his  question  on  2/10/93.  Loss 
numbers  will  exceed  bond  amount  of  $2.7  million. 

3/10/93-  KOSZOLA  to  YANDA-  asked  if  she  would  be  able  to  meet 
3/16/93  deadline,  as  set  forward  in  the  subpoena,  to 
obtain  the  BARACK  records.  "If  you  are  not  able  to  meet 
the  deadline,  please  notify  me  by  3/12/93." 

3/10/93  §4:22  p.m.  YANDA  to  KOSZOLA-  States  she  has  been  steadily 
working  on  this  since  his  original  request.  The 
paralegal  who  has  been  tracking  down  the  voluminous 
documents  has  been  working  on  this  as  well.  Says  they 
are  doing  their  best  to  identify  any  gaps  in  the 
information  they  have  compiled  thus  far.  She  promised  an 
update  the  next  day.  States  she  already  sent  some  of  the 
material  to  AUSA. 

3/10/93  @4:47  p.m.  KOSZOLA  to  YANDA-  Stating  if  you  sent 
documents  to  AUSA,  please  send  a  copy  to  me.  In  the 
future,  please  send  the  documents  to  me  and  a  copy  to  the 
AUSA. 

3/10/93  §4:56  p.m.  YANDA  to  KOSZOLA-  States  she  does  not  think 
she  can  make  another  copy  for  him  on  this  short  notice. 
She  further  states  "If  you  want  to  delay  the  production 
date,  which  we  are  working  feverishly  to  meet,  please  let 
me  know.  I  have  no  problem  making  you  a  copy,  but  copy 
services  around  here  are  a  prized,  limited  commodity!" 
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OFHCE  OF 

INSPECTOR 
GENERAL 

RESOLl/riON  TRUST 
CORPORATION 


OrTicc  of  InTcstigalion  ■  North  CentraJ  Resion 


DATE: 


MEMORANDUM  TO: 


FROM: 


SUBJECT: 


June  2,  1993 

Daniel  L.  Sherry 

Regional  Inspector  General  for  Investigation 

George  F.  Sullivan  yffY 

Asst.  Regional  Inspector  General  for  Investigation 

S/A  Koszola's  GJ  Subpoena  to  the  RTC  -  KC-93-0035 


The  first  time  I  was  aware  of  a  subpoena  to  the  RTC  Pi-S  in  Kansas  City  was 
after  it  was  faxed  to  them.    I  am  not  sure  if  it  was  the  same  day  or  a  couple  of 
days  later.   S/A  Koszoia  was  standing  by  the  fax  machine,  and  I  engaged  him  in 
conversation  by  inquiring  how  the  LEEBERMAN  investigation  was  progressing. 
He  advised  me  that  he  had  not  received  the  records  he  had  requested  from  the 
RTC  and  had  subpoenaed  them. 

S/A  Koszoia  and  I  then  had  a  conversation  about  the  other  methods  which  could 
have  been  employed  in  order  to  achieve  the  same  end.    I  pxDinted  out  to  him  that 
we  had  a  staff  of  investigators  in  KC  who  would  have  inquired  why  we  were  not 
getting  cooperation  and  determined  the  location  of  the  requested  records. 

S/A  Koszoia  was  then  instructed  to  convert  the  complaint  to  a  case.    1  expressed 
my  concern  to  S/A  Koszoia  that  the  information  he  described  as  having  requested 
from  PLS  was  far  beyond  the  scope  of  the  investigation.    He  had  requested 
information  relating  to  all  of  the  billing  oresenied  by  BARACK  FERRAZZANO 
KIRSCHBAUM  AND  PERLMAN  for  all  of  the  litigation  they  had  been  doing  for 
the  RTC.    (This  would  have  been  volumes  of  records.)   The  information 
preceded  LIEBERMAN's  arrival  at  the  CCO  and  participation  m  awarding  of  the 
contracts;  therefore,  it  was  not  germane.    Koszoia  explained  that  the  subpoena 
was  more  restnctive  than  his  onginal  request  of  PLS. 

I  subsequently  found  a  document  in  Koszola's  records  which  was  a  memorandum 
to  the  AUSA  requesting  the  subpoena.    The  memorandum  was  never  presented 
for  my  review  or  discussion.    It  did  not  have  my  initials  on  it  and,  when  it  was 
faxed  or  delivered  to  the  AUSA,  it  violated  office  policy.    I  review  everything 
going  out  of  the  olTice.    1  do  not  recall  anything  more  specific  about  the  subpoena 
itself,  onlv  the  above  descnbed  circumstances  surrounding  it. 
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THE  DEPUTY  SECRETARY  CF  THE  TREASURY 

WASHINGTON 


September  28,  1993 


The  Honorable  Donald  W.  Riegle,  Jr. 

Chainnan 

Committee  on  Banking,  Housing  and  Urban  Affairs 

United  States  Senate 

Washington,  B.C.  20510 

Dear  Don: 

Secretary  Bentsen  and  I  are  deeply  troubled  by  the  allegations  made  by  witnesses  at  the 
RTC  whistleblower  hearing  held  last  Thursday,  September  23  before  the  Senate 
Committee  on  Banking,  Housing  and  Urban  Affairs.  Allegations  of  harassment, 
retaliation  against  whistleblowers,  EEO  violations,  inappropriate  hiring  practices, 
contracting  improprieties  and  the  failure  to  aggressively  prosecute  legal  claims  against 
wrongdoers  are  disturbing  and  we  talce  them  very  seriously. 

At  my  direction,  the  PTC  has  beg\m  to  review  and  summarize  the  allegations  specified 
at  last  week's  hearing.  No  matter  what  it  takes,  the  RTC  will  get  on  top  of  these 
problems. 

I  do  want  to  say,  however,  that  the  RTC  is  in  better  shape  now  than  when  we  inherited 
it.  There  is  now  a  chief  financial  officer,  we  have  nominated  a  chief  executive  officer 
and  we  are  on  the  verge  of  selecting  a  general  counsel.  The  contracting  systems  have 
been  thoroughly  overhauled,  as  have  the  audit  follow-up  procedures,  and  the  small 
investor  program  and  the  affordable  housing  program  are  successes.  Moreover,  we  have 
strengthened  the  minorities  and  women's  programs  at  the  RTC.  Speaking  frankly,  if  we 
hadn't  made  such  changes,  I  don't  think  the  House  and  Senate  would  have  voted  recently 
to  extend  funding  for  the  RTC. 

Having  said  that,  we  can  ail  agree  that  there  is  much  left  to  do,  and  we  want  to  work 
closely  with  you  to  accomplish  it. 

Let  me  address  direcUy  the  whistleblower  controversy.  The  Clinton  Administration 
strongly  supports  the  rights  of  whistleblowers.  No  agency  is  perfect  in  this  regard,  and 
the  RTC  undoubtedly  can  and  must  do  better.   We'll  see  that  it  does. 

As  you  may  know,  I  personally  reviewed  the  whisdeblower  case  in  Denver.  Jean 
Hanson,  Treasury  General  Counsel,  also  delved  into  it  in  depth,  and  there  was  an  RTC 
I.G.  report  on  the  subject  and  the  Treasury  I.G.  investigated  it  as  well.  We  ail 
concluded  that  no  laws  were  broken,  however,  that  isn't  to  say  this  situation  was  handled 
appropriately  and  that  it  certainly  should  not  serve  as  a  model  for  future  action.  1  had 
earlier  informed  Congresswoman  Schroeder  of  these  conclusions. 
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We  are  going  to  distribute  a  new  memorandum  to  all  employees  that  reaffirms  the  RTC's 
policy  of  protecting  whistleblowers  against  retaliation.  The  memorandum  will  state  that 
the  RTC  encourages  the  reporting  of  suspected  wrongdoing  and  mismanagement  and  will 
set  forth  a  complaint  channel  that  makes  accessible  even  the  most  senior  management 
officials.  The  memorandum  will  emphasize  that  the  RTC  will  not  tolerate  retaliatory  acts 
and  will  investigate  and  address  appropriately  all  charges  of  such  activity.  In  keeping 
with  our  existing  policy,  we  will  take  special  care  to  ensure  that  any  personnel  or 
administrative  actions  involving  the  witnesses  who  testified  at  last  week's  hearing  have 
independent  merit  and  are  not  reprisals  for  whistleblowing. 

Next,  let  me  comment  on  the  very  serious  and  disturbing  allegations  surrounding  the 
Professional  Liability  Section. 

As  you  know,  the  GAO's  study  of  the  RTC's  PLS  program,  released  two  months  ago, 
found  "no  indication  that  RTC  or  PLS  management  sought  to  undermine  the  professional 
liability  work."  The  GAO  did  find  some  risk  that  future  claims  may  suffer  fi-om 
inadequate  staffing  and  the  staffs  lack  of  experience.  In  addition,  the  GAO  pointed  out 
that,  because  RTC  is  a  temporary  agency,  it  is  difficult  to  attract  and  retain  PLS 
attorneys  and  recommended  that  the  RTC  work  with  the  FDIC  to  analyze  and  address 
the  staffing  needs  of  the  PLS  program. 

In  the  spirit  of  the  "Thrift  Depositor  Protection  Act"  that  recently  passed  the  Senate,  the 
RTC  has  relied  heavily  on  the  GAO's  conclusions  in  developing  their  approach  to  solving 
the  problems  at  PLS.  Aggressive  pursuit  of  wrongdoers  is  a  high  priority  for  this 
Administration.  In  fact,  it  is  an  important  part  of  the  ten  point  management  reform 
program  that  the  Secretary  mandated  and  that  I  have  been  implementing  in  my  capacity 
as  Interim  CEO.  We  are  discussing  staffing  issues  with  the  Acting  Chairman  of  the 
FDIC. 

One  of  the  witnesses  at  the  hearing  suggested  that  PLS  attorneys,  particularly  in  Texas, 
had  failed  to  pursue  numerous  PLS  cases  because  of  inadequate  investigations.  This 
assertion  differs  from  the  GAO's  conclusion  that  its  review  of  close-out  memoranda 
showed  that  decisions  not  to  pursue  cases  were  based  on  "good  faith  and  plausible 
litigation  judgments."  If,  in  fact,  the  GAO  reached  inaccurate  conclusions,  or  reached 
its  conclusions  on  insufficient  information,  it  might  be  appropriate  that  you  give  serious 
consideration  to  directing  the  GAO  to  reassess  its  conclusions.  We  would  like  to  discuss 
this  with  you  further,  and  explore  alternative  investigative  possibilities. 

We  also  are  prepared  to  refer  each  allegation  of  misconduct,  ftaud,  or  waste  to  the  RTC 
Inspector  General.  Any  allegations  that  relate  to  the  IG's  office  will  be  referred  to  the 
Treasury's  Inspector  General.  At  the  same  time,  the  RTC  stands  ready  to  work  with  you 
and  Members  of  the  Committee  to  discuss  practical  alternative  review  mechanisms 
including  investigation  by  the  General  Accounting  Office  when  such  action  may  be 
deemed  both  reasonable  and  warranted. 
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More  generally,  our  review  of  last  week's  allegations  suggests  three  different  categories. 
The  first  involves  those  where  the  RTC  has  already  have  initiated  reviews.  These  are 
currently  in  the  Inspector  General's  office,  the  Office  of  Ethics,  the  Office  of  Contractor 
Oversight  and  Surveillance  or  with  RTC  senior  management.  The  second  category 
involves  matters  which  one  of  the  offices  listed  above  already  has  reviewed  and  where 
the  review  is  complete.  We  will  now  go  back  to  see  if  the  reviews  and  follow-up  action 
were  sufficiently  thorough. 

There  is  a  final  category  of  charges,  of  course,  which  haven't  been  formally  reviewed 
before.  In  some  cases,  the  RTC  knew  of  the  claim  but  didn't  believe  it  warranted  a 
formal  review.   In  other  cases,  the  charge  is  brand  new. 

We  will  now  investigate  all  three  categories  to  determine  if  prior  reviews  were  thorough, 
if  current  reviews  are  proceeding  as  they  should  and  to  investigate  the  new  allegations. 

Let  me  emphasize  that  we  take  these  complaints  with  utmost  seriousness.  We  will 
provide  to  you,  as  soon  as  possible,  a  list  of  every  single  claim  and  the  status  of  our 
review.  I'm  sure  some  of  them  are  valid  complaints  and  e}tpose  weaknesses  at  the  RTC. 
I  want  to  assure  you  that  we  will  work  closely  with  you  to  ensure  that  the  problems 
which  your  witnesses  illuminated  are  remedied. 

Best  regards. 

Sincerely, 


Roger  C.  Altman 
Interim  CEO 
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October  7,  1993 

The  Honorable  Donald  W.  Reigle,  Jr. 

Chairman 

Committee  on  Banking,  Housing  and  Urban  Affairs 

United  States  Senate 

Washington  D.C.,   20510 

Dear  Mr.  Reigle: 

I  have  read  the  transcript  of  Thomas  Burnside's  testimony,  a  draft 
response  to  some  specific  issues  prepared  by  RTC  Director  of 
Investigations  Jim  Dudine  and  several  pieces  of  correspondence 
which  relate  to  the  September  23  testimony. 

After  several  days  of  agonizing  over  whether  to  write  to  you,  I 
have  decided  that  I  must  express  myself.  My  range  of  emotions, 
over  what  has  happened  to  the  Investigations  Department  in  RTC 
Dallas,  has  varied  from  total  disbelief  to  anger,  to  outrage  to 
insult. 

First,  there  was  the  total  lack  of  national  policies,  focus  or 
direction  from  the  Washington  DC  Office  of  Investigations.  Each 
field  office  was  left  free  to  operate  and  develop  policies  and 
procedures.  (Little  wonder  the  consolidations  have  been  so 
difficult.) 

Then  there  was  the  lack  of  a  cooperative  spirit  between  the  PLS 
attorneys  and  the  Investigators.  I  initially  attributed  it  to  a 
difference  in  work  ethics,  but  it  later  became  obvious  that  there 
continuous  efforts  by  PLS  Attorneys  to  thwart  the  completion  of 
full  investigations. 

We  could  literally  spend  days  discussing  the  "could  have  beens"  and 
the  ensuing  scenarios  regarding  our  investigations  "if  only"  PLS 
read  our  work  products,  had  issued  subpoenas,  responded  to  a  legal 
question,  advised  Investigations  early  on  of  potential  pitfalls, 
had  shared  their  knowledge  with  Investigations  and  listened  to  us 
when  we  shared  our  knowledge  with  them!  (PLS  actually  had  the 
nerve  to  accuse  Investigations  of  working  late  to  create 
documentation  showing  the  problems  between  PLS/Investigations.  If 
PLS  bothered  to  look  at  any  of  the  documentation  when  it  was 
originally  sent  to  them,  they  could  see  that  we  did  not  have  to 
"create"  this  documentation,  that  there  was  a  steady  stream  of 
documentation  going  into  their  office,  which  was  not  acknowledged, 
read  or  responded  to.) 
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Then  there  was  the  first  re-organization  of  the  RTC  in  1992.  Input 
on  how  to  best  implement  the  consolidation  was  not  elicited  from 
the  management  staff.  The  information  provided  by  the  field 
management  regarding  the  manpower  needs  was  found  by  Washington  to 
be  overstated,  but  when  pressed  for  assumptions,  guidelines  or 
specific  suggestions,  Washington  personnel  could  not  respond. 
(This  is  typical,  field  management  was  consistently  criticized  for 
products,  but  when  specific  guidelines  or  assumptions  were  sought, 
no  answer  was  available.) 

Dallas  Management  was  not  in  support  of  the  consolidation  of  the 
offices,  and  believed  it  was  at  least  a  year  too  soon;  however 
because  of  the  professional  attitude,  local  management  committed 
time,  staff  and  other  resources  to  the  consolidation  effort. 
Dallas  Management  was  required  to  develop  and  implement  their  own 
consolidation  plans,  work  out  the  inconsistencies,  absorb  the  case 
load,  and  replace  the  investigators  lost  to  consolidation.  All 
this,  while  trying  to  keep  the  Investigators  focused  on  developing 
cases  and  supporting  litigation  efforts  I 

Unfortunately,  during  this  time  frame  (winter  1992-93)  the 
relationship  between  PLS/Investigations  was  extremely  strained. 
(The  weekly  management  meetings  had  stopped  and  the  investigators 
were  trying  valiantly  but  futilely  to  get  some  PLS  response.) 

Then  the  ICING  on  the  cake! !  Tom  Burnside  filed  his  grievance,  and 
asked  me  to  be  his  representative.  Having  worked  with  Tom  for 
nearly  2  years,  I  found  him  to  be  very  honest  and  a  person  of  high 
integrity.  After  learning  of  the  basis  for  his  grievance,  I 
immediately  offered  unconditional  support.  Dallas  Management 
recognized  the  risk  we  were  taking,  siding  with  an  unpopular 
individual  against  a  group  who  could  hurt  the  department's  efforts 
to  reach  their  goal.  Although  the  thought  of  retaliation  had 
crossed  our  minds,  we  had  no  clue  that  the  results  could  be  so 
devastating. 

As  for  the  grievance,  it  never  went  anywhere.  RTC  management  has 
a  knack  for  burying  their  head  in  the  sand,  and  hoping  that  if  a 
problem  is  not  acknowledged,  it  will  go  away.  Ultimately,  Tom 
Burnside  did  go  away,  but  he  is  not  the  problem.  POOR  management 
is  the  problem. 

And  the  relationship  between  PLS  and  Investigations  got  even 
further  strained.  Dallas  Management  tried  to  inform  the  Washington 
Investigations  Management  of  the  problems,  however,  the  message 
fell  on  deaf  ears.  Once  again,  the  "avoidance  management"  theory 
was  practiced.  Even  a  meeting  of  the  Directors  of  Investigation 
and  the  Vice  Presidents  of  the  four  offices  and  Washington 
Management  could  not  offer  any  solutions.  Once  again,  the  highest 
levels  of  management  could  not  take  a  stand,  to  ensure  that  the 
mission  of  the  corporation  was  met.  Washington  Investigations 
Management  did  not  listen  to  Dallas  Investigations  Management,  and 
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it  became  apparent  that  there  would  not  be  a  fair  hearing  and 
resolutions  would  be  one-sided.  I  acknowledge  that  Dallas 
Investigations  is  not  perfect,  and  that  there  are  some  internal 
problems,  however,  the  flaws  are  not  fatal. 

Instead  of  fair  hearing  and  an  effort  to  resolve  problems  with 
existing  management,  a  team  from  Kansas  City  has  decided  that  the 
Dallas  Management  team  must  be  restructured.  Today  it  was  official 
that  we  will  change  from  3  managers  to  9!  The  decisions  were  made 
in  a  vacuum,  almost  no  discussion  was  held  with  the  Dallas 
Management.  There  was  no  attempt  to  find  out  how  and  why  the 
Dallas  office  was  structured,  but  an  all  out  effort  was  made  to 
have  the  Dallas  Management  "mirror"  that  of  Kansas  City.  It  is  now 
obvious  that  the  results  of  our  investigative  efforts  are  not 
important.  Dallas  Investigations  has  been  very  successful  in 
recovering  on  our  cases,  we  have  a  self-developed  inventory  system 
that  has  no  equal,  we  have  experienced  a  minimal  number  of  problems 
in  converting  a  national  data  base  system  and  yet  our  office  is 
being  "fixed".  I  do  not  believe  that  the  changes  are  good  for  the 
cases,  the  Department,  the  RTC  and  certainly  not  for  the  taxpayer! 
Office  productivity  has  slowed,  and  I  have  serious  concern  about 
the  ability  to  regain  our  momentum. 

I  have  been  told  over  and  over  that  the  PLS/Investigations '  war  is 
over.  I  agree,  we  have  been  in  a  cease-fire  for  several  months. 
There  has  been  an  uneasy  but  peaceful  atmosphere;  how  can  you  have 
a  war  when  no-one  is  engaged?  While  the  "war"  may  be  over,  there 
certainly  is  not  a  healthy,  cooperative  spirit  between  the  PLS 
Attorneys  and  Investigators.  There  is  still  an  exceedingly  long 
time  for  PLS  follow-up  to  issues,  there  is  bad  legal  advice  given, 
and  there  are  still  attempts  to  loop  the  investigators  out  of  the 
process.  Certainly,  there  is  not  a  high  level  of  comfort  in  this 
situation.  I  would  rather  witness  an  all  out  battle  between  the  PLS 
attorneys  and  investigators,  at  least  then  I  know  there  is  some 
attempt  at  communication  and  action! 

I  have  read  Interim  CEO  Altman's  Sept.  28,  1993  letter  to  you,  in 
it  he  mentions  two  specific  issues  that  I  want  to  address.  The 
first  issue  is  the  GAO  review  of  closed  out  investigations.  Mr. 
Altman  indicates  that  the  review  of  the  close  out  memos  evidence 
good  faith  and  plausible  litigation  judgments.  I  suggest  that 
maybe  the  review  was  not  as  far  reaching  as  it  should  have  been. 
I  suggest  that  a  complete,  joint  review  of  the  entire  investigative 
file  and  the  PLS  file  be  performed,  to  ensure  the  close  out  was  the 
appropriate  decision.  I  have  been  present  at  a  meeting  where  a 
Close  Out  Memorandum  and  an  Authority  to  Sue  Memorandum  were 
presented  on  the  same  institution.  I  understand  that  each  memo 
read  well,  and  appeared  well  supported  and  plausible.  How  can  it 
be  that  two  diametrically  opposite  plans  of  action  on  the  same  case 
are  simultaneously  appropriate? 
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The  second  issue,  is  that  the  senior  management  of  RTC  is  heading 
the  review  of  the  allegations  raised  in  testimony.  I  suggest  that 
an  independent  review  be  conducted,  and  that  the  field  management 
of  the  RTC  offices  be  consulted.  Dallas  Investigations  Management 
has  identified  many  problems,  their  peers  have  confirmed  that  many 
of  those  same  problems  exist  in  their  offices.  I  believe  the  fear 
of  retaliation  has  stymied  the  protestations  and  silenced  many  who 
have  identified  problems  and  want  real,  workable  solutions. 

Through  this  letter,  I  believe  I  have  identified  a  pattern,  and  I 
believe  it  is  that  there  is  poor  management  at  the  RTC.  Yes,  that 
is  a  broad  brush,  but  in  looking  at  the  management  of  the 
Investigations  Office  and  the  PLS,  I  have  to  conclude  that  poor 
management  is  the  root  of  many  of  our  problems. 

I  have  been  a  government  employee  for  over  14  years,  and  this  is 
the  first  time  I  have  worked  in  such  a  tumultuous  environment.  I 
believe  in  the  mission  of  the  Investigation  Department  and  have 
been  deeply  committed  to  fulfilling  that  mission.  For  over  three 
years,  I  have  been  a  Department  Head  in  this  Office,  and  I  dearly 
hope  that  we  can  continue  to  be  successful.  We  have  a  very 
experienced,  dedicated  staff  in  Dallas,  who  has  survived  a  constant 
barrage  of  negative  feedback,  continuous  change  and  attacks  on 
their  work  and  their  integrity.  Nobody  and  no  office  is  perfect, 
but  if  someone  bothers  to  look  closely  at  the  Dallas  Office  of 
Investigations,  they  will  find  that  the  staff  here  is  trying  to 
fulfil  the  corporate  mission,  and  not  fulfil  personal  agendas.  I 
invite  you  to  visit  the  Dallas  Office,  to  meet  with  all  levels  of 
staff  and  get  a  real  taste  of  what  is  going  on  here. 


Sincerely, 


't 


M  )i 


Diane  M.  Mendoza 

Assistant  Director  -  Investigations 
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GAO 


I'nited  States 

General  Accounting  Office 

Washington.  DC.  J0.S48 


General  Govemmeni  Division 


July  23,  1993 

Mr.  Bruce  Pederson,  Counsel 
Resolution  Trust  Corporation 

Dear  wFr  Pederson: 

Enclosed  is  a  copy  of  our  final  report  entitled  Thrift 
Failures:   Actions  Needed  to  Stabilize  RTC's  Professional 
Liability  Program  (GAO/GGD-9  3-105 )  that  was  released  by  the 
Senate  Banking  Committee  on  July  19.   The  report  discusses 
how  RTC's  ill-conceived  actions  have  demoralized  and 
disrupted  the  Professional  Liability  Section  (PLS)  program. 

I  personally  wanted  to  send  you  a  copy  of  the  report  and 
thank  you  for  all  the  help  you  gave  GAO  during  our  study. 
Your  insight  into  PLS's  operations  were  invaluable  as  we 
assessed  the  Section's  staffing,  litigation  policies,  and 
pursuit  of  professional  liability  claims.   Thank  you  again. 

Sincerely  yours. 


Edward  H.  Stephenson, 
Assistant  Director 
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April  14,  1993 

Bruce  Pederson 

Resolution  Trust  Corporation 
707  17th  street,  P.O.  Box  5410 
Denver,  CO  80217 

Dear  Bruce: 

I  just  wanted  to  send  you  a  personal  note  tp  thank  you  for 
your  efforts  to  eliminate  waste,  fraud,  and  abuse  at  the 
Resolution  Trust  Corporation  (RTC) . 

The  information  you  provided  to  my  office  and  to  the  House 
and  Senate  Banking  Committees  is  invaluable.   You  have  raised 
legitimate  questions  about  the  way  that  taxpayer  money  is 
spent.   Without  employees  like  you,  we  would  never  cut 
government  waste.   You  are  to  be  commended. 

Keep  up  the  good  work! 


Schrceder 
Congresswoman 

cc:  Barbara  Shangraw,  Assistant  General  Counsel,  Western 
Regional  Office 

Richard  Aboussie,  General  Counsel,  RTC  Washington 
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EXHIBIT  2 

CAVALLO  PRIZE  FOR  MORAL  COURAGE 
ACCEPTANCE  SPEECH 

BRUCE  J.  PEDERSON 

June  9, 1993 

The  strange  twists  and  turns  we  call  life  bring  us  to  places  and  circumstances  far 
beyond  our  wildest  dreams.  Call  it  fate,  destiny,  or  serendipity.  Three  years  ago,  I 
never  would  have  imagined  receiving  a  prestigious  award  tor  moral  courage.  It  re- 
quired an  unprecedented  series  of  events:  the  greatest  financial  scandal  in  our  na- 
tion's history,  my  service  as  a  manager  with  the  Professional  Liability  Section 
("PLS")  of  the  Resolution  Trust  Corporation  ("RTC"),  and  the  unparalleled  mis- 
management at  RTC  which  I  attempted  to  expose  during  the  past  tortuous  vear. 

I  don't  regard  my  efforts  as  particularly  ejctraordinary.  I  merely  did  what  I  felt 
was  ri^t.  1  revere  the  truth  and  am  offended  by  those  who  seek  to  distort  or  de- 
stroy it.  The  purest  form  of  public  service  results  from  adhering  to  the  truth.  For 
me,  these  beliefs  lessened  the  burden  of  the  hurtful  price  I  paid  for  speaking  out 
on  behalf  of  the  taxpayer.  Other  whistleblowers  have  had  far  more  taken  from  them. 
Indeed,  I  am  humbled  by  the  substantial  sacrifices  made  by  other  recipients  and 
nominees  of  this  award. 

A  lot  of  people  deserve  my  heartfelt  thanks  for  this  award.  First,  and  foremost, 
I  want  to  express  my  deep  appreciation  to  Michael  Cavallo  and  the  Cavallo  Founda- 
tion. Without  his  efforts  and  resources,  there  would  be  no  award.  The  Cavallo  Prize 
for  Moral  Courage  is  a  beacon  which  reminds  us  that  people  still  do  the  right  thing 
even  when  the  easier  path  leads  in  the  opposite  direction. 

Second,  I  want  to  thank  my  dear  mend,  Jackie  Taylor.  During  our  past  18 
months  of  hell  spent  in  a  bitter  agency  "turf  war"  and  ensuing  retaliation,  Jackie 
was  my  immediate  partner  in  exposing  RTC  waste  and  abuse.  Her  support  and  en- 
couragement when  everything  in  our  professional  lives  fell  away  was  irreplaceable. 
Most  whistleblowers  do  not  have  the  luxuiy  of  having  a  nearby  colleague  engaged 
in  the  same  activity.  I  am  extremely  gratenil  for  her  presence  in  my  life.  Our  col- 
league, Brad  Smolkin,  also  deserves  praise  for  his  support  and  brave  testimony  in 
Congress  last  August. 

Next,  I  want  to  thank  those  people  who  helped  me  disseminate  the  message  that 
the  American  taxpayer  was  being  ripped  off  by  the  insane  reorganization  of  the  RTC 
PLS.  Many  agency  employees  proviaed  me  with  useful  information.  I  won't  publicly 
acknowledge  them  by  name  because  to  do  so  would  subject  them  to  swift  and  pre- 
dictable retaliation.  1  will,  however,  dedicate  this  award  to  Virginia  McCrae,  one  of 
mv  former  colleagues  tmd  a  close  friend.  Ginny  was  an  RTC  PLS  lawyer  in  Denver 
wno  passed  away  last  July  from  a  sudden  heart  attack  at  the  a^e  of  36.  She  joined 
RTC  PLS  not  long  after  I  did  and  was  instrumental  in  feeding  information  regard- 
ing the  crippled  PLS  Program  to  Jackie  Taylor  and  myself  after  we  had  been  kicked 
out  of  our  managerial  positions.  Despite  great  risk  to  ner  standing  within  the  Legal 
Division,  Ginny  fearlessly  chose  to  associate  with  us  in  public  and  confirm  our  fears 
about  the  direction  of  the  new  PLS  Program.  She  did  so  right  up  to  the'  day  she 
died.  Ginny  was  the  embodiment  of  moral  courage. 

My  disclosure  efforts  were  escorted  by  a  collection  of  guardian  angels  who  appear 
as  tne  employees  at  the  Government  Accountability  Project  ("GAP").  Director  Louis 
Claik,  Legal  Director  Tom  Devine,  Legislative  Counsel  Jeff  Ruch,  and  others  at 
GAP  were  invaluable  sources  of  legal,  stratepc,  and  emotional  support  during  the 
past  year.  All  were  immensely  helpful  in  guiding  my  preparation  of  congressional 
testimony  and  surviving  the  ensuing  waves  of  retaliation  at  the  RTC.  Without  GAP, 
many  public  and  private  sector  whistleblowers  would  never  be  heard.  GAPs  work 
honors  truth  and  the  public  interest.  It  deserves  your  financial  and  moral  support 
now  and  always. 

My  efforts  to  speak  the  truth  about  the  RTC  also  were  immeasurably  helped  by 
members  of  the  media  who  followed  the  PLS  reorganization.  Recognition  must  go 
to  those  reporters  who  advanced  the  story  by  analyzing  the  "spin  control"  offered 
up  by  the  RTC.  Susan  Sdimidt  of  The  Washington  Post,  Jeff  Gerth  of  The  New  York 
Times,  Marianne  Lavelle  and  Sherry  Sontag  of  The  National  Law  Journal,  Dick 
Keil  of  the  Associated  Press,  Steve  Wilmsen  of  The  Denver  Post,  John  Rebchook  of 
the  Rochf  Mountain  News,  Jeff  Barker  of  The  Arizona  Republic,  Mike  McGrath  of 
Denver  Westward,  Steve  France  of  the  Bank  Lawyer  Liability  Reporter,  and  Michael 
Hsu  of  the  RTC  Report,  among  others,  all  played  an  important  role  in  the  written 
effort. 
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Special  thanks  also  must  go  to  CBS  News  Street  Stories,  Producer  Glenn  Silber, 
reporter  Jernr  Bowen,  analyst  George  Clyde  and  host  Ed  Bradley  did  a  terrific  job 
of  bringing  this  story  into  the  living  rooms  of  American  taxpayers.  Peter  Boyle  of 
KBYG  ana  Dennis  Burkhardt  of  KDEN,  through  their  Denver  radio  talk  shows,  also 

Srovided  a  valuable  forum  for  the  truth.  I  also  anticipate  that  NBC  News  and  pro- 
ucer  Jess  Bushyhead  will  make  use  of  my  retaliation  experience  in  an  upcoming 
First  Person  with  Maria  Shriver  piece  about  employee  privacy  that  will  air  in  July. 

This  impressive  collection  of  journalists  exposes  the  fallacy  of  the  RTC  position 
that  what  Jackie  Taylor  and  I  have  to  say  about  the  PLS  reorganization  is  of  little 
value  to  understanding  agency  operations  and  that  no  one  is  really  interested  in  the 
issue.  I  submit  that  millions  of  American  taxpayers  disagree.  Mismanagement  of 
public  programs,  particularly  on  the  huge  scale  of  the  RTC,  never  loses  its 
newsworthmess. 

The  next  major  category  of  people  deserving  my  thanks  are  those  who  listened  to 
my  message.  Contrary  to  the  RTC's  "party  bne  that  I  was  a  malcontent  bent  on 
merely  complaining  about  the  loss  of  my  management  position,  there  was  a  recep- 
tive audience  that  found  value  and  truth  in  what  I  had  to  say  about  the  PLS  Pro- 
gram and  the  taxpayer's  interests.  The  list  is  lengthy,  but  bears  mentioning.  It  be- 
gins with  several  members  of  the  U.S.  Senate  Committee  on  Banking,  Housmg,  and 
Urban  Affairs  before  whom  I  testified  last  August.  These  include  its  Chairman,  Don- 
ald Riegle  and  former  Senator  Tim  Wirth.  Senator  Howard  Metzenbaum  also  par- 
ticipated in  the  committee's  work  regarding  the  RTC.  Members  of  their  staffs,  in- 
cluding Konrad  Alt,  Mike  Perko,  and  Brian  McTigue,  worked  long  and  hard  to  help 
focus  the  spotlight  of  oversight  on  the  RTC. 

Other  congressional  offices  which  listened  to  my  message  included  my  representa- 
tive in  Congress,  Patricia  Schroeder,  and  Congressman  Bruce  Vento.  Members  of 
their  staffs  devoted  considerable  time  digesting  what  I  had  to  say.  These  included 
Doug  Nelson  and  Neal  Peterson. 

I  also  want  to  thank  the  members  of  the  U.S.  General  Accounting  Office  ("GAO") 
who  spent  countless  hours  documenting  the  lack  of  rational  planning  and  senseless 
carnage  caused  by  the  PLS  reorganization.  Led  by  Assistant  Comptroller  General 
Richard  Fogel  who  took  the  time  to  personally  debrief  us  in  Denver,  many  GAO  em- 
ployees were  involved.  Chief  among  these  were  Henry  Wray,  Ed  Stephenson,  Drew 
Valentine,  Lynn  Gibson,  and  Mary  Lane  Renninger.  I  anticipate  that  their  final  re- 
port regarding  the  RTC  PLS  will  corroborate  many  of  the  concerns  Jackie  and  I 
voiced  last  August. 

Finally,  members  of  my  family  and  various  friends  deserve  my  gratitude  for  their 
emotional  support  during  these  many  grueling  months.  Your  encouragement  helped 
keep  me  going  when  liie  seemed  very  futile.  This  diverse  group  ranges  from  my 
motner  to  my  coworkers  who  shared  that  knowing  nod  or  smile  with  me  on  one  of 
my  darker  days  which  told  me  that  I  was  making  a  difference. 

I  wish  to  leave  you  with  a  few  thoughts  on  "moral  courage."  After  all,  that  concept 
underlies  the  Cavallo  Award.  The  dictionary  variously  defmes  courage  as  the  moral 
strength  to  persevere  and  withstand  fear  or  difliculty.  As  a  word,  courage  has  its 
roots  in  the  French  word  for  heart,  which  is  "coeur."  Moral  is  defined  to  mean  the 
principles  of  ri^t  and  wrong.  I  beUeve  that  a  person  exhibiting  moral  courage  dis- 
places fear  in  order  to  point  out  the  truth.  That  process  begins  in  the  heart  and  is 
sustained  by  the  spirit.  It  occurs  in  spite  of  the  mind  where  lear  resides. 

Moral  courage  is  paradoxical.  It  is  universal  yet  difficult  to  manifest.  Mustering 
moral  courage  to  speak  the  truth  is  not  something  reserved  for  special  people  other- 
wise known  as  heroes.  It  is  a  quality  inherent  to  all  of  us  that  patiently  waits  to 
be  released.  Your  potential  is  no  different  from  mine.  The  only  difference  is  that 
people  are  out  of  touch  with  their  moral  courage  in  varving  degrees. 

To  tap  into  moral  courage  each  individual  must  shift  from  Tear  driven  conduct  to 
proactively  advancing  the  truth.  The  process  is  not  easy.  In  the  case  of  whistle- 
blowing,  it  cuts  against  years  of  conditioning  designed  to  maintain  a  safe  career 
path  and  financial  security.  It  also  requires  a  person  to  weather,  from  day  to  day, 
the  many  forms  of  retaliation  which  are  limited  only  by  the  arrogance  of  hostile 
management.  Culpable  managers  wUl  threaten  or  take  away  jobs,  future  pro- 
motions, current  responsibilities,  grade  or  pay,  office  space,  privacy,  working  rela- 
tionships, and  one's  reputation.  I  endured  many  of  these  reprisals  at  the  RTC.  There 
also  exists  the  widespread  perception  that  no  effective  legal  protections  exist  for 
those  who  speak  out.  Whistleblowing  has  been  described  as  the  "sound  of  profes- 
sional suicide." 

The  most  fonnidable  obstacle  to  speaking  the  truth  is  not  always  apparent  at  first 
glance.  For  me,  the  hardest  part  was  the  emotional  devastation  inflicted  by  manage- 
ment's retaliation.  My  career  of  public  service,  the  PLS  work  I  loved  and  excelled 
at  during  the  past  seven  years,  cherished  working  relationships  with  friends  and 
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colleagues,  privacy,  and  reputation  were  all  yanked  away  or  attacked.  A  big  piece 
of  my  identity  was  suddenly  gone.  I  felt  thrown  ofF  a  secure  location  into  a  tettom- 
less  abyss,  'rtiese  were  the  land  of  times  contemplated  by  the  Spanish  mystic  St. 
John  of  the  Cross  when  he  wrote  of  the  "daric  ni^t  of  tibe  soul."  Fear  constantly 
attempted  to  hijack  my  decision  making  powers.  Its  offspring,  loneliness  and  rejec- 
tion, crept  in  as  former  friends  and  associates,  fell  away  under  the  wei^t  of 
changed  circumstances  at  work.  The  demons  of  self-doubt — "why  did  I  do  this," 
"what  could  have  been,"  "what  will  people  think,"  and  "what  will  become  of  me" — 
relentlessly  returned  to  haunt  at  the  times  of  greatest  despair.  For  me,  exercising 
moral  courage  involved  passage  throu^  a  test  of  fire.  I  needed  perseverance  and 
mettle  to  survive  the  process. 

So,  how  does  one  overcome  fear  in  order  to  exhibit  moral  courage?  Against  all  of 
the  foregoing  disincentives,  the  process  must  begin  somewhere.  I  submit  that  it  com- 
mences with  the  realization  that  truth  has  been  violated  in  some  significant  fashion. 
One  is  left  with  the  bottom  line  conclusion.  This  is  wrong."  There  is  a  very  real 
power  to  this  event.  It  provides  the  advocate  with  the  facts  and  understanding  nec- 
essary to  expose  the  lie  or  distortion.  In  so  doing,  the  truth  becomes  easy  to  defend. 
It  has  its  own  seamless  Integrity,  eloquence  and  appeal.  By  contrast,  management 
"spin  control"  rings  hollow  when  sounded  by  the  truth. 

Next,  one  must  refuse  to  buy  into  the  currency  of  fear  used  by  culpable  manage- 
ment. Those  hoping  to  cover  up  waste,  incompetence,  fraud  or  abuse  anchor  their 
power  base  by  intimidating  employees  with  the  risk  of  loss.  This  brutal  system  of 
governance  works  only  as  long  as  the  rank  and  file  subscribe  to  it.  When  one  or 
more  individuals  stand  up  and  refuse  to  allow  fear  of  loss  to  dictate  their  actions, 
management  has  lost  its  leverage  to  cover  up  the  truth.  This  shift  in  power  can 
occur  with  one  person,  but  works  best  with  groups  of  people  willing  to  speak  out. 
I  believe  that  the  RTC's  ability  to  sweep  the  sordid  story  of  the  PLS  debacle  under 
the  rug  was  significantly  impeded  by  the  public  stand  which  Jackie  Taylor,  Brad 
Smolkin  and  I  took  last  year.  We  chose  to  deal  in  a  different  currency  and  stuck 
to  our  decision. 

Next,  one  who  Eispires  to  demonstrate  moral  courage  must  recognize  that  life  fre- 
quently cloaks  opportunity  inside  a  crisis.  Instances  where  the  truth  is  maligned  are 
actually  invitations  to  make  a  positive  change  in  government  or  industry.  Being  at 
the  epicenter  of  a  coverup  is  life's  way  of  calling  one  from  the  dugout  to  the  batter's 
box.  Accept  the  call!  To  do  otherwise,  is  to  miss  your  calling  at  best,  and  to  be  a 
part  of  the  problem  at  worst.  Be  wary  too,  of  the  "cop  outs"  or  rationalizations  that 
deter  so  many  from  reaching  their  moral  courage.  These  include  self-defeating 
thoughts  like,  "Fve  got  a  mortgage  to  pay;  let  someone  else  do  it"  and  "I  can't  make 
a  difference  anyway."  Those  statements  are  laced  with  fear  and  demonstrate  an  un- 
willingness to  take  responsibility  for  self  and  the  community  we  share.  Mtmagers 
with  something  to  hide  desperately  hope  that  employees  will  believe  these  lies. 

Finally,  it  helps  to  adopt  one  or  more  role  models.  Over  the  past  year,  I  drew  on 
memories  of  my  father,  a  former  West  Point  officer,  who  taught  me  about  "Thity, 
Honor  and  Country"  and  doing  the  "right  thing."  I  also  related  to  the  character 
played  by  Al  Pacino  in  the  Oscar  winning  movie,  "Scent  of  a  Woman."  He  triumphed 
in  the  end  by  overcoming  a  lifetime  of  fear  to  eloquently  speak  the  truth  in  a  setting 
that  was  stacked  against  him. 

Beyond  the  practical  suggestions  of  how  to  overcome  fear  and  tap  moral  courage, 
I  must  point  out  that  the  process  is  a  reward  in  itself.  Those  who  persevere  to  reach 
for  the  truth  stand  to  receive  several  personal  gifts.  They  can  hold  their  heads  hig^ 
knowing  that  they  did  not  "sell  out."  They  know  themselves  far  better  after  being 
tested  throu^  adversity.  They  provide  a  role  model  and  inspiration  for  others  who 
will  follow  in  their  footsteps  on  behalf  of  some  other  pivotal  issue.  I  also  would  be 
remiss  if  I  did  not  point  out  that  whistleblowers  do  msike  a  difference.  One  has  only 
to  review  the  many  positive  changes  in  our  society  that  began  with  the  spark  of  re- 
alization by  a  brave  soul  that  things  did  not  have  to  be  a  certain  way.  The  truth 
be  said,  there  was  a  better,  or  more  just  way,  to  do  things. 

One  such  individual  who  saw  things  from  a  more  truthful  perspective  was  Ma- 
hatma  Gandhi.  Throughout  my  adult  life,  I  have  attempted  to  en^race  his  teach- 
ings. He  once  said,  "My  life  is  my  message."  My  actions  at  the  RTC  are  my  latest 
statement  of  who  I  am.  Needless  to  say,  I  am  thrilled  and  deeply  honored  to  be  rec- 
ognized for  living  my  message.  From  my  heart,  thank  you  one  and  all. 
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EXHIBIT  3 

Key  to  Categories  and  Cross-References  in  Time  Line  of  Abuse 

Patterns  of  abuse  are  sometimes  diflicult  to  recognize.  This  is  especially  true  if 
one  only  has  knowledge  of  an  instance  or  two  of  abuse  standing  alone.  The  Time 
Line  of  Abuse  of  RTC  Whistleblowers  is  a  chronology  of  major  events  surrounding 
Jackie  Taylor's  and  Bruce  Pederson's  attempts  to  bring  to  the  attention  of  public 
officials  for  correction  the  significant  harm  and  hirfi  cost  of  the  RTC's  1992  reorga- 
nization of  the  Professional  Liability  Program.  This  time  line  graphically  dem- 
onstrates the  relentless  manner  in  which  RTC  management  attempted  to  "kill  the 
messengers"  instead  of  devoting  their  attention  to  correcting  the  problems. 

For  ease  in  reviewing  the  Time  Line,  columns  have  been  set  up  entitled  "Cat- 
egory" and  "Cross-Reference".  These  columns  contain  phrases  to  alert  the  reader  to 
the  types  of  abuse  involved  in  the  specific  entry.  Phrases  in  the  designation  "Cat- 
egorj^  is  a  description  of  the  primary  type  of  behavior  described  in  that  entiy.  Be- 
cause an  event  might  involve  more  than  one  type  of  abusive  behavior  or  RTC  pro- 
gram the  "Cross  Reference"  column  contains  phrases  to  alert  the  reader  to  related 
categories  of  abuse. 

The  key  words  and  phrases  used  in  the  Time  Line  are  defined  as  follows: 

ANNOUNCEMENT— Events  affecting  the  instances  of  abuse  of  programs  and  whis- 
tleblowers, but  which  8ire  not  specific  items  of  abuse 

ATTORNEY /CLIENT  PRIVILEGE— Instances  when  RTC  management  violates  oth- 
ers attorney/client  privileges 

CA VALLO—Lastances  related  to  Jackie's  and  Bruce's  receipt  of  the  1993  Cavallo 
Award  for  moral  courage  in  government  and  business 

COMPUTER— Entries  which  contain  behavior  affecting  the  use  of  RTC  computers 

DIRECTIVES— Policy  and  procedure  announcements  by  RTC  management 

DOCUMENT  SHREDDING— Events  surrounding  RTC  Denver's  shredding  of  RTC 
documents 

££0— Situations  related  to  RTC  Equal  Employment  Opportunity  programs  and  pro- 
cedures 

FOIA — Instances  surrounding  Bruce's  and  Jackie's  attempts  to  secure  information 
from  the  RTC  under  the  Federal  Freedom  of  Information  Act 

GRIEVANCE— Events  surrounding  the  multiple  grievance  proceedings  instituted  by 
Bruce  and  Jackie 

HARASSMENT— Instances  of  abuse  occurring  prior  to  Bruce  and  Jackie  contacting 
Congress  and  occurrences  of  abusive  behavior  involving  RTC  personnel  in  addition 
to  Bruce  and  Jackie 

JOSS— Matters  relating  to  reassignment  of  RTC  geographic  locations,  job  titles  and 
duties 

LEAVE  TIME— Instances  in  which  Bruce  and  Jackie  are  held  to  hypercritical  or  in- 
correct applications  of  time  and  attendance  rules 

A£A/Z/— Instances  of  abuse  relating  to  U.S.  mail 

MOVES— Instances  of  abuse  relating  to  moving  offices  within  the  Denver  area 

RETALL\TION— Multiple  types  of  abuse  that  arise  after  Jackie's  and  Bruce's  initial 
attempts  to  inform  public  oflicials  in  Congress  of  the  wrongs  occurring  at  the  RTC 

SLANDER— Those  circumstances  when  members  of  RTC  management  slander 
Bruce  and  Jackie 

TELEPHONES— Instances  of  abuse  involving  telephones 

THREATS  TO  EMPLOYEES— Instances  when  RTC  management  directly  threaten 
other  RTC  employees  for  their  involvement  with  Jackie  and  Bruce 

UNAUTH.COMP I  UNAUTHORIZED  COMPUTER  ENTRANCE— Pronouncements 
and  specific  actions  related  to  break-ins  of  RTC  employees'  computers 
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EXHIBIT  4 

Office  Memorandum 
Resolution  Trust  Corporation 

MEMORANDUM  TO:  Barbara  A.  Shangraw,  Assistant  General  Counsel 
FROM:  Bruce  J.  Pederson,  Counsel 
DATE:  May  6,  1993 

Use  of  Corporate  Faciuties 

I  am  responding  to  your  memorandum  of  April  26,  1993  concerning  my  use  of  cor- 
porate facilities.*  A  copy  is  attached  as  Exhioit  "A."  Your  memorandum  purported 
to  confirm  the  contents  of  a  conversation  we  had  in  your  office  on  April  23,  1993 
regarding  your  clandestine  review  of  my  WordPerfect  files  and  further  warned  me 
of  potential  disciplinary  action  if  I  used  any  corporate  facilities  for  personal  matters 
in  the  future. 

Three  major  subjects  need  to  be  addressed:  (1)  your  unauthorized  entiy  into  my 
computer;  (2)  general  use  of  corporate  facilities  by  RTC  employees;  and  (3)  morale 
witMn  the  office.  I  also  wish  to  notify  you  that  your  ill-advised  search  may  have 
violated  various  criminal  statutes,  my  constitutional  rights,  and  important  public 
policies.  At  a  minimum,  your  search  creates  the  appearance  of  heavy-handed  retalia- 
tion against  a  whistleblower. 

I.  Your  Unauthorized  Entry  Into  My  Computer 

Based  on  several  sources,  including  your  own  words,  I  understand  that  you  se- 
cretly gained  access  to  my  computer  WordPerfect  files  without  my  consent  sometime 
on  or  about  March  12,  1993. 

A.  Factual  Background 
What  follows  is  my  full  and  complete  understanding  of  events. 

1.  The  Catalyst 

Your  break -in  was  allegedly  triggered  by  an  electronic  mail  message  ("E-Mail") 
which  I  wrote  on  February  24,  1993.  According  to  you,  it  was  found  lying  on  a  print- 
er somewhere  in  the  Denver  Legal  Division  office.  My  E-Mail,  attached  as  Exhibit 
"B,"  attempted  to  provide  current  information  regarding  the  future  of  the  RTC  to 
several  fellow  employees.  It  also  criticized  the  bonuses  received  by  RTC  manage- 
ment and  summarized  congressional  testimony  given  by  then  CEO  Albert  Casey  re- 
garding his  proposals  for  abolishing  the  RTC  "by  the  end  of  1993.  The  timing  of  the 
closing  of  the  KTC  is  a  subject  of  great  concern  to  agency  eimiloyees  as  they  face 
the  arduous  task  of  finding  new  jobs  with  FDIC  or  elsewhere.  The  recipients  of  this 
E-Mail  were  all  too  familiar  with  the  experience  of  unexpectedly  losing  their  jobs. 
Each  recipient  had  been  ousted  from  the  RTC  in  May  of  1992  and  temporarily  "put 
back"  to  the  FDIC  last  summer.  My  E-Mail  had  an  attachment  entitled 
"Casey3.Mis."  It  consisted  of  two  articles  published  by  the  Bureau  of  National  Af- 
fairs, Inc.  ("BNA")  regarding  CEO  Casey's  testimony.  A  copy  appears  as  Ejdiibit  "C." 

An  employee  you  have  not  identified  retrieved  the  E-Mail  from  the  printer  and 
brought  tne  copy  to  your  attention.  You  then  forwarded  it  to  someone  in  the  Wash- 
ington, D.C.  RTC  Office.  I  assume  that  the  person  was  a  member  of  senior  manage- 
ment in  your  reporting  line  (i.e.,  an  Associate  General  Counsel  or  the  Acting  Gen- 
eral Counsel).^  You  then  allegedly  received  instructions  from  Washington,  D.C.  to 
access  my  computer  and  its  WordPerfect  files. 

2.  The  Break-In 

Your  clandestine  operation  into  my  computer  began  with  your  E-Mail  dated 
March  12,  1993.  It  was  sent  to  John  Waechter,  a  computer  services  employee  ("In- 
formation Services  Unit"  or  *ISU").  Based  on  alleged  instructions  from  Warfiington, 
D.C.  headquarters,  you  directed  him  to  enter  my  computer  and  directly  copy  into 
your  computer  aU  of  my  WordPerfect  files  and  directories.  A  copy  of  your  edict  is 
attached  as  Exhibit  "E."  Fearing  for  his  job,  Mr.  Waechter  reluctantly  complied  with 
your  recjuest. 


^I  actually  received  your  memorandum  sometime  mid-aflemoon  on  Tuesday,  April  27,  1993. 

'On  April  27,  1993,  I  sent  an  E-Mail  to  Acting  General  Counsel  Richard  Aboussie  asking 
whether  he  was  the  person  who  instructed  you  to  enter  into  my  computer.  He  received  and  os- 
tensibly read  my  E-Mail  the  following  day.  To  date,  he  has  yet  to  send  a  reply.  Copies  of  my 
E-Mail  and  the  confirmation  of  receipt  are  attached  as  Exhibit  "D." 


389 

At  the  time  you  initiated  your  unauthorized  search  of  my  computer,  it  contained 
correspondence,  memoranda,  and  other  communications  with  the  RTC  Office  of  In- 
spector General  ("OIG"),  the  U.S.  General  Accounting  Office  ("GAO"),  and  key  con- 
gressional officials  with  oversight  jurisdiction  over  KTC  operations.  These  items 
were  generated  at  their  request  and  in  coi^unction  with  official  inquiries  into  RTC 
programs  and  use  of  appropriated  funds. 

At  no  time  was  I  ever  consulted  about  my  E-Mail,  dated  February  24,  1993,  or 
asked  for  my  consent  to  your  invasion  of  my  computer.  In  addition,  you  never  took 
the  simple  step  of  asking  me  for  a  copy  of  the  attachment  to  the  E-Mail  which  so 
captivated  your  interest. 

3.  Ensuing  Investigations  and  Reprisals 

After  your  unauthorized  entry  into  my  computer,  the  RTC  OIG  opened  an  official 
investigation  into  the  propriety  of  your  actions  and  the  instructions  you  received 
from  Washington,  D.C.  Word  of  the  OIG  investigation  somehow  reached  you.  Your 
response  was  to  attempt  to  have  Mr.  Waechter  fired  for  allegedly  notifying  me  and 
Jadcie  Taylor  of  your  break -in.  You  further  accused  him  of  feing  a  "friendr  of  ours. 
I  understand  that  your  initial  efforts  did  not  meet  with  success  insofar  as  Mr. 
Waechter's  supervisors,  RTC  employees  who  are  not  part  of  the  Legal  Division  in 
Denver,  do  not  report  to  you.  They  also  may  have  reco^zed  the  impropriety  of  ter- 
minating an  employee  during  the  pendency  of  an  official  OIG  investigation  regard- 
ing this  matter.  Nonetheless,  I  believe  that  you  are  continuing  your  efforts  to  seek 
Mr.  Waechter's  termination. 

4.  Our  Meeting 

On  April  23,  1993,  I  was  summoned  by  your  secretary  to  report  to  your  office  at 
3:00  PJVI.  She  would  not  tell  me  what  was  on  your  agenda.  I  reported  as  requested 
and  joined  you  and  Senior  Counsel  Ellis  Merritt  in  a  meeting  that  lasted  approxi- 
mately 20  minutes.  Mr.  Merritt  appeared  to  function  as  a  witness  for  you. 

Once  we  were  seated,  you  advised  me  that  the  subject  of  the  meeting  was  my  use 
of  corporate  facilities.  You  told  me,  for  the  first  time,  that  you  had  entered  my  com- 
puter WordPerfect  files  and  found  several  "personal  matters."  This  caused  you  to 
seek  my  assurances  that  I  would  not  use  RTC  computers  for  personal  matters  in 
the  future.  When  I  asked  for  examples  of  the  personal  items  in  question  you  pro- 
vided three  vague  references.  These  were  a  Freedom  of  Information  Act  ("FOIA'') 
complaint,  "letters  to  friends,"  and  "something  about  a  town  home." 

Using  the  scant  information  you  volunteered  concerning  what  you  read  in  my 
WordPerfect  files,  I  attempted  to  explain  why  I  thouj^t  there  was  a  business  nexus 
with  these  items.  For  example,  the  FOIA  complaint  was  prepared  (and  filed)  in  an 
effort  to  obtain  documents  relevant  to  my  pending  grievance  which  had  languished 
at  the  hands  of  the  RTC  since  August  of  1992.  Letters  to  friends  likely  included  sen- 
ior FDIC  officials  who  I  consider  to  be  friends  and  with  whom  I  stay  in  touch  re- 
garding RTC  operations  and  potential  FDIC  job  opportunities  should  RTC 
recommence  its  "put  back"  program  for  GG  employees.  I  don't  believe  that  we  came 
to  any  agreements  as  to  what  constitutes  "personal"  in  this  case.  I  agreed  that  if 
I  was  uncertain  in  the  future,  I  would  consult  with  my  supervisor  (Michael  Nelson) 
or  his  supervisor  (Mr.  Merritt). 

At  the  meeting,  I  asked  you  what  authority  entitled  you  to  enter  my  computer 
WordPerfect  files  without  my  consent.  You  replied,  "managerial  prerogative."  I  ex- 

f tressed  concern  over  privacy  issues  triggered  oy  employer  searches  of  employee  of- 
ices  and  referred  to  legal  research  I  performed  while  previously  employed  at  the 
OIG  at  the  U.S.  Department  of  Commerce.  You  responded  by  volunteering  that  the 
U.S.  Attorney's  Office  in  Washington,  D.C.  had  approved  your  search  of  mv  com- 
puter.^ I  concluded  my  comments  by  suggesting  tnat  Messrs.  Nelson  and  Merritt 
simply  ask  me  for  access  to  my  computer  the  next  time  you  had  an  interest  in  its 
contents. 

B.  Legal  and  Policy  Issues 

Your  invasion  of  my  computer  WordPerfect  files  raises  a  number  of  serious  legal 
issues.  Criminal  statutes  designed  to  prevent  illegal  wiretaps  may  have  been  vio- 
lated. My  Federal  and  State  constitutional,  statutoiy,  and  common  law  privacy 
rights  may  have  been  breached.  At  a  minimum,  public  policies  for  enhancing  effec- 
tive oversight  over  RTC  operations  clearly  were  contravened.  Criminal  penalties, 
civil  liability,  and  administrative  action  could  result. 


^  I  do  not  know  what  fact  patterns  were  used  to  arrive  at  their  conclusions  and  whether  their 
input  was  reduced  to  writing. 
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1.  Criminal  Statutes 

The  major  Federal  wiretap  law,  Title  HI  of  the  Omnibus  Crime  Control  and  Safe 
Street  Act  of  ISSS,*  was  amended  in  1986  by  the  Electronic  Communications  Pri- 
vacy Act  of  1986  CTECPA")  to  cover  computers  and  electronic  mail.'  The  ECPA  was 
intended  to  protect  electronically  stored  communications  from  unauthorized  access 
and  dissemination.  Unless  you  somehow  qualify  for  one  of  the  law's  exceptions,  your 
conduct  may  have  violated  this  statute. 

The  exceptions  found  at  18  U.S.C.  §270 1(c),  or  in  pre-ECPA  case  law,  do  not  ap- 
pear to  condone  your  search.^  In  general,  such  exceptions  are  narrowly  construed 
by  the  courts  so  as  to  preserve  the  protective  intent  of  the  statute.  In  aadition,  your 
search  was  not  done  wdth  my  consent  or  pursuant  to  an  appropriate  warrant,  sub- 
poena, or  court  order.  Apphcation  of  the  "employer-owned  systems"  exception  to 
your  search  would  gut  the  legislative  intent  of  trie  ECPA,  ignore  key  legislative  his- 
tory, and  abuse  the  likely  purpose  of  the  exception  {i.e.,  permit  retrieved  of  stored 
communications  that  were  maintained  for  back-up  purposes  only).  The  "property 
protection"  and  "business  extension'  exceptions  also  seem  intended  for  vastly  dii- 
lerent  circumstances  such  as  narrow  employer  intrusions  by  appropriate  ofUcials  de- 
signed to  deal  with  suspected  employee  theft,  abuse  or  sabotage  of  computer  sys- 
tems, hardware  and  software  performance,  ana  qualiW  control  checks. 

Even  if  your  search  ar^guably  qualified  for  any  of  tne  foregoing  ECPA  exceptions, 
its  scope  was  so  broad  as  to  extinjguish  the  entitlement  to  the  exception.  Court  cases 
approving  employer  intrusions  into  employee  privacy  have  done  so  when  the  em- 

g layer's  legitimate  search  was  carefully  limited.  Thus,  searches  ui)held  by  the  courts 
ave  focused  on  transactional  information  (sender  and  receiver  identities;  commu- 
nication patterns)  rather  than  the  contents  of  the  communications.  In  this  case,  as- 
suming you  could  legally  search  my  WordPerfect  (P:)  directory  for  the  "Ca8ey3.Mis" 
attachment,  you  could  only  do  so  legally  if  you  avoided  perusing  the  other  docu- 
ments in  my  computer. 

2.  Civil  Prohibitions 

It  is  beyond  the  scope  of  this  memorandum  to  fully  set  forth  all  of  the  potential 
civil  liability  arising  from  your  invasion  of  my  computer.  Numerous  constitutional 
provisions,  statutes,  and  common  law  theories  are  involved.  Nonetheless,  prelimi- 
nary legal  research  and  facts  known  to  me  at  present  support  a  persuasive  case  that 
my  constitutional  and  civil  ri^ts  were  violated  by  your  conduct.  Your  intrusion  into 
my  computer  files  does  not  appear  to  have  legal  support  when  key  factors  such  as 
notice,  consent,  justification  and  scope  are  considered. 

It  is  worthwhile  to  focus  on  the  supreme  law  of  the  land,  the  U.S.  Constitution, 
The  Fourth  Amendment  affords  me  protection  against  unreasonable  searches  and 
seizures.  Several  cases  evaluating  the  propriety  of  employer  seardies  have  found 
that  public  employees  may  have  privaiA^  interests  in  tneir  physical  ofQces  and  in 
their  words,  both  oral  and  vrritten,  whicn  are  used  in  telephone  conversations,  cor- 
respondence, and  other  forms  of  communication.  Evaluating  each  case  on  its  facts, 
the  courts  have  atten^>ted  to  balance  an  employee's  legitimate  expectation  of  pri- 
vagr  against  the  reasonableness  of  the  employer's  search.  In  applying  that  test,  the 
U.S.  Supreme  Court  held  that  government  employees  retain  protection  against  un- 
reasonable searches  and  seizures  by  governmental  supervisors.  O'Connor  v.  Chrtega, 
480  U.S.  709,  107  S.a.  1492,  94  L£d:2d  714  (1987). 

It  is  telling  to  evaluate  your  conduct  using  the  factors  employed  by  Ort^a  and 
its  progeny.  Three  pivotal  factors  emerge:  (1)  were  the  privacy  expectations  of  the 
employee  reasonable;  (2)  did  the  employer  have  a  reasonable  basis  for  initiating  the 
search;  and  (3)  was  the  employer's  search  reasonable  in  scope?  The  facts  known  at 
present  fully  support  the  conclusion  tiiat  you  and  the  person  instructing  you  to  in- 
vade my  computer  violated  my  constitutional  ri^ts.  Your  ill-advised  seardi  tram- 
pled into  an  area  of  hi^  privacy  expectations.  You  did  this  without  a  legitimate 
purpose  and  with  nonexistent  limits.  In  short,  you  conducted  a  retaliatory  "fishing 
expedition."  Consequently,  any  information  that  you  did  seize  pursuant  to  your  im- 
proper search  is  tainted.  I  expect  that  you  are  familiar  with  the  "fruit  of  the  poison- 
ous tree"  doctrine  found  in  seardi  and  seizure  cases. 

(a)  My  Privacy  Expectations 

My  high  expectation  of  privacy  regarding  the  contents  of  my  computer  was  rea- 
son{u>le.  Numerous  factors  contributed  to  that  belief.  These  include  the  computer 


*  18  U.S.C.  552510-20. 
"18U.S.C.  552701-11. 

•See,  Tumer-Baumhait,  The  Employer's  Right  to  Read  Employee  E-Mail:  Protecting  Property 
or  Personal  Prying?  6  Labor  Lawyer  923,  92&-929  (1992). 
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system  itself,  the  absence  of  publicized  RTC  policies  regarding  computer  eaves- 
dropping, and  statements  to  you  regarding  my  expectations. 

Several  features  inherent  to  my  computer  support  an  expectation  of  privacy.  First, 
I  need  a  password  to  access  my  computer.  It  is  known  only  to  me  and  the  ISU  office. 
By  design,  you  do  not  have  it.  Second,  my  computer  keyboard  features  a  "delete" 
function  which  allows  me  to  eliminate  material  prior  to  review  by  another  person. 
Third,  a  message  appears  on  my  computer  screen  each  time  I  sign  on  notifying  me 
that  "Hinauthorized  access"  to  the  computer  is  prohibited  by  public  law  (copy  at- 
tached as  Exhibit  "F").  In  fact,  I  am  to  report  access  without  my  consent  to  a  "secu- 
rity officer."  Fourth,  I  have  private  WordPerfect  files  for  my  own  use.  Once  a  docu- 
ment is  typed,  I  can  store  it  in  a  secure  file  which  only  I  can  access  (e^.,  P:  drive 
or  A:  drive,  or  it  can  be  placed  in  a  communal  file  (J:  drive).  Indeed,  when  I  log 
in,  my  screen  tells  me  that  the  P:  drive  is  "private."  A  copy  appears  as  Exhibit  "G." 
Finally,  government  ownership  of  the  computer  itself  does  not  preclude  employee  ex- 
pectations of  privacy .'' 

RTC  policies  and  work  place  procedures  do  not  erode  my  high  privacy  expecta- 
tions regarding  the  contents  of  my  computer.  The  RTC  has  never  published  and  dis- 
seminated a  comprehensive  agency-wide  computer  monitoring  and  search  policy  to 
its  employees.®  Nor  has  the  agency  asked  me  to  sign  any  kind  of  waiver  regarding 
the  privacy  of  my  computer's  contents.  I  never  gave  any  actual  or  implied  consent 
to  your  intrusion.  Indeed,  I  had  no  inkling  that  your  covert  conduct  could  occur 
based  on  the  facts  involved. 

Conversely,  Jackie  Taylor  and  I  repeatedly  put  you  on  notice  of  our  privacy  expec- 
tations regarding  communications  and  files  at  work.  On  September  9,  1992,  I  sent 
you  an  E-Mail  expressing  concern  over  potential  physical  and  electronic  surveil- 
lance. Your  reply  denied  any  personal  knowledge  of  eavesdropping  but  failed  to  ad- 
dress RTC  policies  in  this  area.  On  October  9,  1992,  Jackie  Taylor  sent  you  an  E- 
Mail  reflecting  our  privacy  interests  in  our  files.  This  was  done  in  res^nse  to  sug- 
gestions from  Mr.  Bernard  Brodsky  that  he  was  going  to  visit  our  offices  (then  in 
exile  across  town  from  you)  and  search  through  our  files  for  PLS-related  materials. 
We  never  received  a  definitive  reply  from  you  laying  out  what  areas  were  subject 
to  warrantless  searches  (i.e.,  our  computer  WordPerfect  files),  l^ese  E-Mails  are  at- 
tached as  Exhibit  "H."  In  short,  we  went  on  record  regarding  our  privacy  expecta- 
tions. You  did  not. 

In  February  you  had  another  opportunity  to  warn  us  that  you  somehow  had  legal 
authority  to  search  our  offices  or  their  contents  at  any  time.  When  I  pressed  the 
privacy  issue  of  why  our  mail  was  opened  and  screened,  even  when  marked  "per- 
sonal and  confidential,"  you  had  Mr.  Merritt  send  me  RTC  Memorandum  #92-MG- 
06  which  provided  that  mail  addressed  to  RTC  employees  (except  certain  offices 
such  as  the  Investigations  Department)  was  subject  to  being  opened  in  an  effort  to 
retrieve  cash  and  negotiable  instruments.* 

The  RTC  had  yet  another  chance  to  comment  on  employee  privacy  expectations 
in  connection  with  a  Freedom  of  Information  Act  ("FOIA")  request  which  Jackie 
Taylor  and  I  submitted  on  September  12,  1992.  Copies  of  the  initial  request  and  our 
appeal  are  attached  as  Exhibit  "I."  On  two  occasions,  the  agency  responded  to  our 
request  by  stating  that  no  information  existed  regarding  any  physical,  electronic,  or 
telephone  surveillance  that  had  been  conducted  on  us.  These  replies  are  attached 
as  Exhibit  "J."  1° 

Finally,  it  is  worth  mentioning  that  a  law  enforcement  agency  likely  supports  the 
reasonableness  of  my  privacy  expectations.  Althourfi  I  do  not  pretend  to  speak  for 
the  RTC  OIG,  it  is  my  understanding  that  the  OIG  takes  the  position  that  search 
warrants  are  required  before  OIG  Special  Agents  can  access  RTC  employee  comput- 
ers. 


''Privacy  interests  protected  by  the  Fourth  Amendment  do  not  turn  on  the  ownership  of  the 
premises  or  equdpment  The  Fourth  Amendment  protects  people,  not  areas.  Rakas  v.  Illinois, 
439  U.S.  128  (1978);  Katz  v.  UnUed  StaUs,  389  U.S.  347  (1967). 

*The  RTC  Directive  Circular  you  provided,  entitled  "Microcomputer  Security  Policy,"  is  ana- 
lyzed separately  in  Section  II-D  of  this  memorandum.  The  Circular  fails  to  oCTset  all  of  the  com- 
puter system  features  which  promote  an  expectation  of  privacy. 

^It  was  never  explained  to  me  why  a  personal  letter  unrelated  to  RTC  business  would  nec- 
essarily contain  cash,  and  if  so,  why  the  RTC  would  claim  ownership  of  the  money.  Nonetheless, 
assuming  a  compelling  need  to  verify  contents,  I  was  never  told  why  having  a  mail  room  em- 
ployee witness  my  opening  of  personal  mail  addressed  to  me  would  not  be  acceptable. 

^°The  final  denial  by  the  RTC,  dated  April  16,  1993,  raises  the  interesting  issue  of  how  the 
agency  could  still  maintain  that  no  responsive  records  were  in  existence  when  your  E-Mail  of 
March  12,  1993  directing  the  break-in  had  been  in  existence  for  over  a  month. 
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(b)  Reasonable  Basis  for  Your  Seardi 

Unless  3^ou  withheld  information  from  me  in  the  April  23,  1993  meeting,  your 
stated  basis  for  invading  my  computer  without  my  consent  was  the  E-Mail  I  wrote 
that  was  found  lying  on  a  printer  somewhere  in  the  otBce.  The  contents  of  the  E- 
Mail  did  not  furnish  you  with  a  reasonable  justification  for  conducting  your  unau- 
thorized search  of  my  WordPerfect  files.  I  merely  exercised  mv  First  Amendment 
ri^ts  regarding  work-related  issues.  Your  irritation  with  my  E-Mail,  eiUier  because 
it  was  contraiy  to  management's  *party  line"  or  disclosed  information  that  you 
wanted  to  suppress  from  rank  and  file  employees,  was  a  poor  excuse  for  what  you 
did. 

Ortega  teaches  that  my  E-Mail  had  to  prompt  your  search  either  for  reasonable 
non-investigatoiy  work-related  reasons  or  for  investigatory  woik-related  reasons. 
Your  explanation  fails  to  satisfy  either  prong.  Non-investigatoiy  woik-related 
searches  usually  occur  when  an  employer  needs  to  obtain  a  doaiment,  pertinent  to 
the  agency's  business,  from  an  employee's  office  when  the  employee  is  absent.  In 
this  case,  my  E-Mail  and  its  attachment  were  not  documents  vital  to  your  conduct 
of  RTC  business.  Moreover,  you  already  had  the  E-Mail  in  your  possession.  If  you 
wanted  a  copy  of  the  attachment,  all  you  had  to  do  was  ask  me  or  one  of  the  recipi- 
ents. Instead,  you  waited  several  di^s  before  surreptitiously  breaking  into  my 
WordPerfect  files,  a  location  for  which  I  had  a  reasonable  expectation  of  privacy. 

With  respect  to  an  investigatory  work -related  search  designed  to  uncover  em- 
ployee misfeasance,  nothing  in  my  E-Mail  provided  you  with  a  reasonable  suspicion 
that  I  was  engaging  in  misconduct  or  incompetent  oehavior.  The  text  of  my  E-Mail 
discussed  congressional  testimony  by  then  CEO  Case>|  regarding  his  proposal  to  stay 
on  as  CEO  and  phase  out  the  agency.  That  subject  is  oi  great  interest  to  all  RTC 
employees  and  is  regularly  discussed  in  all  kinds  of  interna  agency  documents.  RTC 
management  frequently  distributes  copies  of  testimonv  by  CEO  Casey  and  other 
agency  officials  (e.g.,  Acting  General  Counsel  Richard  Aboussie)  to  RTC  employees. 
There  is  nothing  inherent  to  this  topic  that  raised  a  reasonable  suspicion  of  misfea- 
sance on  my  part.  This  is  the  minimum  requirement  which  enables  tiie  government 
to  prevail,  when  it  does,  in  search  and  seizure  litigation  involving  public  employees. 

The  only  other  area  that  had  to  be  of  interest  to  you  was  the  referenced  attach- 
ment to  my  E-Mail.  It  was  entitled  'X^aseyS.Mis.''  On  its  face,  the  title  hardly  con- 
jures up  a  sudden  need  to  surreptitiously  break  into  my  computer  WordPerfect  file 
to  find  out  what  constitutes  the  attachment.  In  fact,  as  you  later  found  out,  the  item 
was  most  benign.  It  consisted  of  two  BNA  articles  regarding  CEO  Casey's  congres- 
sional testimony.  If  you  wanted  to  retrieve  a  copy,  I  would  have  gladly  providedyou 
with  one  upon  your  request.  You  would  not  have  encountered  any  delays  or  poten- 
tial legEd  exposure.  I  was  not  out  of  the  office  for  any  prolonged  time  between  Feb- 
ruary 24,  1993,  the  day  when  I  composed  and  sent  the  E-Mau,  and  March  12,  1993, 
the  probable  date  of  your  break-in.  In  short,  you  hcul  over  two  weeks  in  which  to 
ask  me  for  a  copy  of  the  attadiment.  You  also  could  have  asked  any  one  of  the  six 
E-Mail  recipients  for  a  copy  since  they  all  received  the  attachment  in  question. 

The  implausible  nature  of  your  excuse  for  breaking  into  my  computer  also  raises 
the  issue  of  disparate  treatment,  otherwise  known  as  retaliation.  Wny  did  you  select 
my  computer  for  a  search  when  you  could  have  obtained  the  pivotal  attachment 
from  any  of  the  recipients'  computers?  Counting  myself  and  the  six  recipients,  there 
were  seven  people  and  computers  you  could  turn  to  for  the  attachment. 

On  a  broader  reprisal  front,  one  is  compelled  to  pose  several  obvious  qpiestions. 
Have  any  other  emplovees  under  your  supervision  been  subject  to  secret  coinputer 
searches?  Were  these  based  on  a  need  to  retrieve  document  or  reasonable  indica- 
tions of  employee  misfeasance?  Conversely,  have  these  or  similar  fact  patterns  not 
resulted  in  searches  of  emplovee  computers?  As  discussed  below  in  Section  II-E,  nu- 
merous examples  of  personal  use  of  corporate  facilities  abound  in  our  office.  Does 
each  instanc:e  result  in  a  surreptitious  search  of  the  employee's  computer?  If  not, 
why  not? 

In  sum,  there  was  no  reasonable  basis  to  single  me  out  for  an  unauthorized 
search  of  my  computer.  Based  on  the  four  comers  of  my  E-Mail,  you  had  no  plau- 
sible suspicion  that  you  would  find  anything  in  my  computer  that  would  warrant 
the  invasion  you  conunissionecL  In  addition,  if  the  attacnment  to  the  E-Mail  was 
truly  the  focrus  of  your  interest,  there  was  no  reason  why  you  could  not  simply  ask 
me  or  one  of  the  recipients  for  a  copy.  Your  stated  rationale  is  so  weak  that  I  am 
presumptively  convinced  that  I  was  singled  out  for  this  unicpie  form  of  retaliation. 

(c)  Reasonable  Scope  of  Your  Search 

The  sc»pe  of  your  search,  reviewing  all  of  my  WordPerfec;t  files,  was  irrational  and 
overly  intrusive.  If  your  stated  purpose  for  the  break-in  was  to  investigate  my  E- 
Mail  because  it  somehow  smacked  of  facility  abuse,  then  you  should  have  reviewed 
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my  E-Mail  mailbox.  That  was  the  clear  nexus.  Yet,  by  your  own  admissions  in  our 
meeting  on  April  23,  1993,  you  failed  to  do  the  loeical  thing.  Instead,  you  claimed 
that  your  search  was  confined  to  my  WordPerfect  files. 

If  the  attachment  to  my  E-Mail  was  the  basis  and  objective  of  your  break-in  to 
my  WordPerfect  files,  then  you  should  have  asked  me  for  a  copy.  That  was  the  least 
intrusive  option  for  dealing  with  an  area  fraueht  with  privaty  interests,  "niis  ap- 
proach is  the  obvious  course  of  action  in  a  "good  faith"  and  professional  working  en- 
vironment. 

Assuming  there  was  a  legal  basis  for  entering  my  computer,  you  needed  to  confine 
your  seareh  to  locating  and  copying  the  attacnment  labeled  "Ca8ey3AIis."  It  was 
clearly  labeled  and  easy  to  locate.  There  was  no  legitimate  explanation  for  reviewing 
dozens  of  WordPerfect  files,  especially  when  the  attachment  proved  to  be  so  benign. 
Perhaps  you  were  disappointed  that  you  had  failed  to  "^t  the  goods"  on  me,  and 
felt  compelled  to  press  on  in  the  hopes  of  finding  something  you  could  use  to  trump 
up  charges  agednst  me. 

Beyond  the  U.S.  Constitution,  there  are  a  full  panoply  of  civil  theories  and  rem- 
edies designed  to  address  your  conduct.  These  include  Federal  civil  ri^ts  statutes,*^ 
whistleblower  protection  statutes,  ^^  civil  portions  of  criminal  statutes  previously  dis- 
cussed, and  common  law  torts  governing  invasions  of  privacy.'^*  In  several  instances, 
}>arallel  provisions  exist  under  Colorado  law.  Considerations  of  length  prevent  a 
uller  discussion  of  these  topics  in  this  memorandum. 

3.  Policy  Coi%sideration8 

Your  invasion  of  my  computer  WordPerfect  files  compromised  the  integrity  of  im- 
portant law  enforcement  and  oversight  woik.  It  also  gutted  the  agency  policy  of  en- 
couraging knowledgeable  employees  to  come  forward  with  concerns  about  waste, 
fraud  and  abuse  without  compromising  the  information  or  their  employment  status. 

Your  arbitrary  intrusion  into  my  WordPerfect  files  gave  you  access  to  materials 
I  prepared  and  sent  to  key  oversight  entities.  These  included  the  RTC  OIG,  the  U.S. 
GAO,  the  U.S.  Senate  Committee  on  Banking,  Housing,  and  Urban  Affairs,  and  oth- 
ers with  official  oversight  responsibility  over  KTC  programs  and  employees.  Your  re- 
view compromised  the  integrity  of  official  oversight  efforts  insofar  as  these  officials 
may  not  want  their  targets  to  nave  access  to  case  sensitive  information. 

The  RTC  Acting  General  Counsel,  Richard  Aboussie,  endorsed  this  position  in  his 
niemuorandum  to  all  Legal  Division  employees  on  August  27,  1992.  Attached  as  Ex- 
hibit "K,"  the  memorandum  recpiires  agency  employees  to  "fully  cooperate"  with 
RTC  OIG  investigations.  It  further  warns  that,  "[gjiven  the  nature  of  GIG  investiga- 
tions, it  is  inappropriate  to  discuss  the  investigation  with  anyone  other  than  the 
OIG  representatives."  You  even  issued  a  similar  warning  to  our  office  in  December 
of  1992,  stressing  the  fact  that  "IG  investigations  are  oonfidentitd."  A  copy  is  at- 
tached as  Exhibit  "L."  You  contravened  Mr.  Aboussie's  memorandum  and  your  own 
instructions  by  accessing  materials  pertinent  to  ongoing  OIG  probes  without  the  au- 
thorization of  the  OIG. 

Perhaps  you  see  nothing  wrong  with  this  warped  procedure  given  several  inci- 
dents last  summer  when  '^rsonal  and  confidential"  mail  pertaining  to  Equal  Em- 
ployment Opportunity  proceecUngs  initiated  by  Jackie  Taylor  which  involved  you  as 
a  target  were  opened  or  reviewed  by  your  managers.  I  liken  this  situation  to  feeding 
FBI  counter-intelligence  work  to  foreign  government  operatives. 

In  addition  to  directly  threatening  the  work  of  oversight  entities,  your  invasion 
of  my  computer  also  sends  a  distuH)ing  "chilling  effect"  to  RTC  employees  who  may 
wish  to  report  waste,  fraud  and  abuse.  Few,  if  any,  employees  will  oe  willing  to  en- 
gage in  this  important  activity  if  they  are  subject  to  some  sort  of  retaliation,  such 
as  your  search  of  their  computers.  Important  sources  of  information  will  dry  up  in 
direct  response  to  your  intimidating  artions.  Exhibit  "M"  contains  a  letter  to  agency 
employees  from  the  RTC  Inspector  General,  John  J.  Adair,  reflecting  the  importance 
of  employee  cooperation  with  OIG  work.  In  addition,  Mr.  Aboussie  s  memorandum, 
attached  as  Exhibit  "K,"  implements  these  poliqr  concerns  in  the  Legal  Division  by 
clearly  stating  that  the  Inspector  General  Act  'prohibits  any  reprisal  against  any 
enaployee  for  disclosing  information  to  the  Inspector  General." 

Finally,  your  retaliatory  conduct  violates  the  admonitions  of  Senator  Donald  W. 
Riegle,  Jr.,  the  Chairman  of  the  U.S.  Senate  Committee  on  Banking,  Housing,  and 
Urban  AffEiirs.  On  August  11,  1992,  Chairman  Riegle  repeatedly  warned  RTC  offi- 
cials about  retaliating  against  me,  Jackie  Taylor  and  another  whistleblower  who  tes- 


"f.^.,  42  U.S.C.  51983. 

"At  least  two  statutes  may  be  applicable  to  RTC  employees.  These  are  12  U.S.C.  i  183 Ij  and 
12  U.S.C.  5 1441a(q). 
"  Elxamples  include  'intrusions  into  a  person's  seclusion"  and  "defamation." 
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tilled  that  day.  In  his  opening  remarks,  the  Chairman  stated  that  he  would  person- 
ally do  everything  in  his  power  to  ensure  that  the  witnesses  suffered  no  reprisals.^^ 
Later,  Senator  Riegle  noted  that: 

"[tjhis  committee  will  use  every  resource  at  its  command  to  see  to  it  that  there 
are  no  reprisals  at  any  time  by  anyone  against  vou  for  speaking.  ...  I  assure 
you  that  uiere  will  be  no  invisible  person  in  the  bureaucracy  that  targets  any  of 
you  that  gets  away  with  it.  That  just  will  not  be  tolerated  by  this  committee.  And 
anybody  tnat  attempts  that  will  find  that  the  full  force  of  our  efforts  vdll  be  di- 
rected Uieir  way."  *" 
Lest  there  was  any  doubt,  the  Chairman  continued: 

'Tou're  not  going  to  be  left  out  there  because  anybody  that  targets  you,  I  intend 
to  tai^t.  We're  just  not  going  to  have  that.  I  don't  believe  in  Government  of  that 
sort,  of  vindictive  conduct  and  we're  not  going  to  have  it  directed  at  you."  ^* 

Senator  Riegle  concluded  his  remarks  on  this  subject  by  requesting  immediate  no- 
tification of  harassment.^''  He  also  pointed  to  promises  by  CEO  Casey  and  then 
FDIC  Chairman  William  Taylor  that  there  woula  be  no  repriseds.^^  Last  fall,  Jackie 
Taylor  and  I  provided  you  with  a  copy  of  these  statements  bv  Chairman  Rie^e. 

Your  search  of  my  computer  for  no  legitimate  reason  and  your  efforts  to  unfairly 
terminate  Mr.  Waechter  all  fly  in  the  face  of  Chairman  Riegle's  blunt  warnings  and 
promises  by  CEO  Casey.  As  such,  your  conduct  is  inconsistent  with  their  positions 
and  arguably  breaches  applicable  whistleblower  protection  statutes. 

n.  General  Prospective  Use  of  Corporate  Facilities 

Your  memorandum  of  April  26,  1993  expanded  well  beyond  the  subject  of  com- 

f>uter  use  that  was  addressed  at  our  April  23,  1993  meeting.  Without  any  predicate 
acts  involving  me,  you  further  warned  against  the  personal  '^ise  of  corporate  facili- 
ties in  any  fashion,  be  it  .  .  .  telephone,  copy  machines,  typewriters,  ete."  (emphasis 
added).  You  attached  copies  of  the  following  documents:  5  C.F.R.  §  263S.704  C^se 
of  Government  Property*);  5  CFM.  §2635.705  ("Use  of  Oflicial  Time");  RTC  Direc- 
tive Circular  1210.8  ("Disposition  of  Corpmrate  Documentary  Materials  and  Personal 
Papers");  RTC  Directive  Circular  1360.1  ("Microcomputer  Security  Policy");  and  RTC 
Directive  Circular  2410.1  ("Extensions  of  Credit"). 

Each  document  is  discussed  below.  In  general,  I  believe  that  I  have  substantially 
complied  with  these  items.^*  I  intend  to  continue  doing  so.  Moreover,  several  of 
these  documents  are  irrelevant  to  this  discussion  or  actually  undercut  your  position 
by  permitting  personal  uses  of  government  equipment  or  facilities.  I  also  consider 
your  absolute  position  prohibiting  personal  use  of  corporate  facilities  "in  any  fash- 
ion" to  be  impossible  to  defend  as  a  practical  matter  and  a  fiction  in  li^t  of  current 
practices  which  occur  in  our  office. 

A.  5  C.FJl.  §2635.704  ("USE  OF  GOVERNMENT  PROPERTY") 

This  provision  requires  executive  branch  employees  to  protect  and  conserve  gov- 
ernment property  by  using  it  only  for  authorized  purposes.  I  believe  that  I  have  ex- 
ercised reasonable  stewardship  of  the  RTC  equipment  entrusted  to  me.  I  always 
have  attempted  to  confine  my  major  uses  to  business  purposes.  For  example,  I  have 
never  abused  property  by  using  franked  envelopes  or  rental  vehicles  for  personal 
business,  nor  have  I  operated  a  private  business  out  of  my  RTC  ofiice. 

I  will  admit  to  de  minimis  personal  use  of  government  property  when  I  have  made 
personal  local  telephone  calls.  Of  course,  that  practice  is  condoned  by  the  subject 


^*  Consolidation  of  the  Professional  Liability  Section  of  the  RTC  Legal  Division,  1992:  Hearings 
Before  the  Senate  Committee  on  Banking,  Housing,  and  Urban  Affairs,  102nd  Cong.,  2nd  Sess. 
at  2  (August  11,  1992). 

"»W.  at36. 

"W.  at  67. 

"  He  stated,  "I  want  you  to  keep  me  apprised  and  I  want  jrou  to  call  me,  I  want  you  to  come 
and  see  me  at  any  time  there's  any  indication  that  you're  b^ng  harassed  or  not  treated  fairly, 
or  that  there's  anybody  else  in  an  equivalent  situation  that  you  know  about,  because  we're  not 
going  to  stand  for  that,  and  it  should  never  happen  in  any  case."  Id.  at  67. 

"  I've  gotten  the  assurance  from  Mr.  Casey  here  in  the  flesh  today,  and  from  Mr.  Taylor  in 
writing,  that  there's  not  going  to  be  reprisals.  And  I  want  to  make  sure  that  evei>foody  lives 
up  to  their  promises  in  that  area."  Id.  Copies  of  the  written  promises  are  attached  as  Exhibit 
'^."  CEO  Casey  himself  testified  that,  1  want  to  assure  the  committee  and  everybody  else,  that 
certainly,  there  will  be  absdutely  no  retaliation  against  the  witnesses,  in  any  case  .  .  .  you  have 
my  personal  pledge.*  Id.  at  15. 

^The  provisions  from  the  Code  of  Federal  R^ulations,  the  "Standards  of  Ethical  Conduct  For 
Employees  of  the  Executive  Branch,"  became  effective  on  February  3,  1993. 
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ethics  provision.^  I  also  have  used  office  pens,  pencils,  paper  clips  and  rubber  bands 
when  doing  office  projects  at  home  on  my  own  unreimbursed  time.  Conversely,  I 
mistakenly  commingled  similar  materials  which  were  mine  when  I  did  office  work 
at  home.  Needless  to  say,  I  have  not  kept  a  rigorous  accounting  of  the  whereabouts 
of  these  inexpensive  materials.  I  am  certain  that  I  am  not  alone  in  these  practices. 
The  examples  provided  to  illustrate  this  C.FJl.  provision  demonstrate  that  abso- 
lute prohibitions  are  impossible  or  undesirable.  Personal  telephone  caUs  and  the  use 
of  word  processors  and  photocopying  machines  are  permitted  in  certain  cir- 
cumstances when  restricted  in  volume  or  there  is  a  shared  interest  in  the  activity 
between  the  employee  and  the  agency. 

B.  5  C.FJl.  §2635.705  CTJSE  OF  OFFICIAL  TiME") 

Subpart  (a)  of  this  companion  provision  requires  government  employees  to  "use 
official  time  in  an  honest  effort  to  perform  official  duties."  I  believe  that  I  have  hon- 
ored that  standard.  In  fact,  the  RTC  has  benefited  from  dozens  of  hours  of  uncom- 
pensated overtime  that  I  have  donated.  A  check  of  sign-out  records  at  the  security 
desk  in  our  building  will  confirm  the  fact  that  I  regularly  put  in  nine  hour  days. 
On  some  occasions,  I  stay  until  8:00  or  9:00  P.M.  I  also  have  invested  time  in  some 
work-related  projects  ^^  adfter  hours  at  home. 

Your  memorandum  accused  me  of  composing  allegedly  personal  items  in  my 
WordPerfect  file  during  business  hours.  You  should  know  that  the  stated  date  and 
time  in  the  WordPerfect  directories  is  not  always  synonymous  with  composition.  For 
example,  if  one  accesses  a  document  in  order  to  remember  its  contents,  it  is  possible 
to  shortly  thereafter  exit  that  file  and  trigger  the  current  date  and  time  for  when 
the  review  occurred.  Neither  would  be  probative  for  showing  when  the  document 
was  first  created  or  substantially  edited.  In  short,  all  your  print  out  is  capable  of 
proving  is  when  I  last  "looked"  at  a  particular  document. 

Subpart  (b)  concerns  use  of  a  subordinate's  time  for  inappropriate  purposes.  I  do 
not  believe  that  issue  is  relevant  to  recent  events  involving  my  computer.  My 
present  work  duties  in  the  Special  Projects  Section  have  not  required  me  to  make 
significant  use  of  the  support  staff,  much  less  ask  them  to  do  improper  assignments. 
If  an)i,hing,  the  inappropriate  use  of  subordinates  is  an  issue  raised  by  your  order 
to  Mr.  Waechter  to  enter  and  copy  my  WordPerfect  files.  Assuming  your  mstruction 
was  improper,  then  you  may  be  in  violation  of  this  provision  and  subject  to  adminis- 
trative action. 

C.  RTC  Directive  Circular  1210.8  ("Disposition  of  Corporate  Documentary 

Materials  and  Personal  Papers") 

This  directive  defines  the  differences  between  corporate  records  and  personal  pa- 
pers. Although  I  presume  you  attached  it  to  your  memorandum  because  it  deals 
with  personal  papers,  the  directive  has  little  to  do  with  use  of  corporate  facilities 
for  personal  purposes.^  Instead,  it  governs  how  one  type  of  personal  property  (i.e., 
paper)  is  to  be  stored  in  an  employee's  office.  AU  the  directive  requires  is  that  cor- 
porate records  be  filed  separately  from  personed  papers.  By  now,  I  have  achieved 
substantial  compliance  after  restoring  order  to  my  files  following  the  chaos  engen- 
dered by  four  forced  moves  around  downtown  Denver  between  May  of  1992  and  Jan- 
uary of  1993.23 

This  directive  actually  undercuts  your  position  that  agency  employees  are  not  en- 
titled to  use  corporate  facilities  for  any  personal  use.  The  directive  clearly  tfikes  no- 
tice of  the  blurred  distinction  between  one's  personal  and  woric  environments  by  ap- 
proving employee  use  of  corporate  facilities  (i.e.,  offices)  to  retain  private  pajpers.  It 
even  provides  approved  examples  such  as  materitds  relating  to  private  affairs  or 
outside  business  pursuits,  professional  aflUiations,  diaries,  journals,  and  personal 
notes.  By  doing  so,  the  directive  recognizes  the  privacy  interest  inherent  to  private 
materials.  It  even  goes  so  far  as  to  suggest  redaction  of  personal  matters  from  offi- 
cial information  when  both  appear  in  the  same  document. 


**•  I  have  charged  personal  long  distance  telephone  calls  to  my  own  credit  card.  This  practice 
is  condoned  by  the  same  directive  you  provided — 5  C.F.R.  §2635.704(bX2). 

2^ These  pertain  to  relocation  benefit  paperwork,  unpaid  travel  vouchers,  and  grievance  as- 
si^ments. 

^The  directive  also  sufTers  from  infirm  draftsmanship.  Ita  "Scope"  in  paragraph  two  is  lim- 
ited to  "all  Corporation  employees  upon  separation."  Thus,  the  language  suggests  that  the  direc- 
tive is  not  binoing  on  individual  employees  until  they  leave  the  RTC.  I  assume  applicability  to 
me  for  purpoees  of  this  memorandum. 

^  It  also  is  worth  noting  that  the  directive  did  not  become  eflFective  until  afler  two  of  the 
moves  you  ordered.  Consequently,  I  was  forced  to  achieve  compliance  with  a  new  policy  afler 
already  sustaining  two  disruptive  moves. 
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D.  RTC  Directive  Circular  1360.1  ("Microcomputer  Security  Poucy") 

This  directive  provides  a  security  policy  for  RTC  computers.  I  believe  that  I  am 
in  compliance  wim  this  pronouncement,  llie  directive,  however,  fails  to  give  you  the 
authorization  for  your  search  of  my  computer.  Certain  portions  turtually  increase 
emplovee  expectations  of  privacy  regarding  computers  while  other  sections  that 
vaguely  refer  to  monitoring  fail  to  ofiSet  those  hei^^tened  expectations.  In  addition. 
Directive  Circular  #1210.8  concerning  personal  papers  further  erodes  agency  efforts 
to  suggest  that  employees  have  no  expectations  of  privacy  regarding  their  comput- 
ers, .^reer  all,  if  an  employee  can  store  personal  information  in  RTC  offices,  why  not 
in  RTC  computers? 

Directive  Circular  #1360.1  inflates  employee  privacy  expectations  regarding  com- 
puters in  several  ways.  First,  the  numerous  security  tips  create  the  impression  for 
the  employee  that  computers  are  highly  protected  means  of  storing  information. 
There  are  admonitions  concerning  secure  communication  linkage,  log  off  practices, 
access  control  mechanisms,  passwords,  screen  viewing  and  unauthorized  nersons. 
Second,  the  directive  creates  a  system  of  "computer  poUce"  known  as  the  Office  of 
Corporate  Information  ("OCF)  Security  Unit.  There  also  are  ADP  Security  Ofiicers 
created  in  individual  offices  to  ensure  security  for  computers. 

At  the  same  time,  the  directive  fails  to  warn  employees  that  their  computers  may 
not  be  private  storehouses  of  information.  There  only  are  brief  references  to  enforce- 
ment 01  the  directive  in  paragraph  seven  entitled,  '(Assurance  Procedures."  Subpart 
(b)  merely  says  that  "each  Division/Office  ADP  Security  Officer  will  continuously 
monitor,  and  OCI  wUl  randomly  monitor  compliance  with  microcomputer  security 
policv."  Nothing  is  said  about  actual  search  procedures  for  employee  computer 
WordPerfect  files.  Under  what  circumstances  will  searches  occur?  Who  will  do 
them?  Will  the  employee  be  notified  in  advance  and  asked  for  consent?  This  is  a 
far  cry  from  the  ideal:  a  comprehensive  policy  statement  disseminated  by  an  em- 
ployer to  all  employees  defining  the  circumstances  under  which  monitoring  of  com- 
puter contents  will  occur.  The  employer's  authority  and  methods  should  be  defined 
so  that  the  privacy  expectations  created  by  passwords  and  other  security  measures 
are  tempered. 

The  final  issue  crea^d  by  the  directive  governing  computer  security  is  whether 
you  had  authority  to  order  the  search  of  my  computer.  Given  the  directive's  warning 
that  each  employee  is  only  to  access  data  and  systems  they  are  authorized  to  enter 
as  well  as  provisions  for  computer  police"  jurisdiction  and  reporting  of  policy  viola- 
tions to  these  security  officers,  your  role  in  searching  my  computer  may  have  vio- 
lated this  very  directive.  OCI  omcials  or  security  ofncers  should  have  ordered  and 
conducted  any  permissible  searches. 

E.  RTC  Directive  Circular  2410.1  ("Extensions  of  Credit") 

This  directive  appears  totally  irrelevant  to  use  of  corporate  facilities.  It  pertains 
to  extensions  of  credit  from  prohibited  creditors.  I  hereby  deny  any  accusation  that 
I  have  ever  obtained  credit  from  improper  sources.  The  Ethics  Office  never  has  ob- 
jected to  the  contents  of  my  financial  disclosure  forms. 

F.  Inconsistent  Enforcement  of  Your  Impossible  Position 

Your  absolute  prohibition  on  all  personal  use  of  corporate  facilities  is  a  fiction. 
Such  an  approach  is  unrealistic,  undesirable  because  enforcement  would  severely  re- 
duce employee  morale,  and  not  contemplated  by  RTC  directives. 

The  dissent  to  the  Ortega  case  provides  a  thoughtful  explanation  of  why  it  is  im- 
possible to  neatly  separate  office  business  from  personal  affairs.^  "It  is,  unfortu- 
nately, all  too  true  that  the  workplace  has  become  another  home  for  most  working 
Americans.  Many  employees  spend  the  better  pfiot  of  their  days  and  much  of  their 
evenings  at  work."  Id.  at  1509.  As  a  result,  the  private  lives  of  employees  must 
intersect  with  the  workplace  when  personal  matters  are  handled  at  the  ofuce. 

No  wise  manager  would  seek  to  ban  all  personal  use  of  corporate  facilities.  Astute 
employers  tjrpicwly  permit  certain  employee  activities  which  are  more  personal  in 
nature  than  totedly  work  related.  These  make  the  work  environment  more  enjoyable 
and  productive.  Social  functions  which  serve  to  bolster  employee  morale  but  which 
do  not  produce  tangible  work  are  a  good  example.  For  that  reason,  realistic  employ- 
ers allow,  if  not  encourage,  employees  to  celebrate  birthdays  and  other  special 
events  (baby  showers,  (Christmas  holiday  season,  ete.)  with  decorations  and  appro- 
priate ceremonies.  The  recent  birthday  decorations  in  the  work  areas  for  Paulyn 
Foster  and  Francine  Ramirez  are  good  examples.  In  April,  one  of  the  conference 
rooms  was  used  for  a  baby  shower.  Other  examples  include  bake  sales,  the  office 


**  O'Connor  v.    Ortega,    107   S.Ct.   at    1509-10.   Joining  the   dissent   authored   by  Justice 
Blackmun  were  Justices  BrHinan,  Marshall,  and  Stevens. 
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improvement  committee,  pot  hick  lundies,  and  personal  notices  on  office  bulletin 
boards.  Most,  if  not  all,  of  these  events  are  planned  or  set  up  on  "company  time" 
and  consume  official  woric  space. 

Employees  also  are  permitted  to  bring  in  personal  objects  such  as  plants,  family 
pictures,  and  other  decorations  althou^  none  of  the  foregoing  serve  any  clearly 
measurable  business  purpose  and  mav  actually  take  up  space  on  office  mmiture 
that  could  be  used  for  more  work-related  purposes  such  as  stacking  documents. 
Your  office  is  no  different  from  anv  other  RTC  employee's  office.  It,  too,  contains 
personal  objects  such  as  art  wozk,  plants,  and  mementos. 

Finally,  it  bears  mentioning  again  that  certain  of  the  directives  attached  to  your 
memorandum  support  the  position  that  certain  personal  uses  of  government  facili- 
ties or  equipment  are  acceptable.  These  include  j>ersonal  telephone  calls  using  RTC 
equipment  and  storage  of  personal  papers  in  RTC  offices. 

m.  Office  Morale 

Your  memorandum  asserts  in  closing  that  office  morale  stands  to  suffer  when 
some  employees  are  allowed  to  violate  agency  directives  and  others  are  not.  You 
refer  to  equal  treatment  for  all. 

These  comments  are  ironic  at  best.  Your  own  conduct  contradicts  your  position  by 
reinforcingthe  popular  perception  that  a  double  standard  rules  the  Denver  Legal 
Division  office.  Management  can  do  as  it  pleases.  It  can  rummage  through  an  em- 
ployee's computer  files,  whether  or  not  the  search  is  leral,  consistent  with  agency 
directives,  or  moral.  Employees  in  disfavor,  however,  are  neld  to  hyper-technical  en- 
forcement of  "rules"  as  it  suits  management's  ulterior  agendas. 

More  importantly,  a  telling  case  can  be  made  that  poor  management  practices  are 
the  single  greatest  cause  of  low  morale  at  this  field  ofiice.  Indeed,  your  conduct  since 
May  of  1992,  both  as  a  Transition  Team"  member  and  then  as  Assistant  General 
"Counsel  for  the  Legal  Division  at  this  site,  has  substantially  eroded  employee  mo- 
rale. 

Since  the  disastrous  reorganization,  all  Legal  Division  employees,  professional  and 
support  staff  alike,  have  lived  in  fear  that  any  action  on  their  part  that  might  dis- 
please you  or  your  subordinate  managers  would  result  in  pumtive  treatment.  The 
infamous  "put  oack  prop-am"  was  eloquent  evidence  that  those  in  arbitrary  disfavor 
stand  to  lose  their  positions  and  reputations  for  no  objective  performance-related 
reason.  Subsequent  promotion  and  administrative  practices  have  reinforced  that 
perception.  Not  a  single  former  "put  back"  has  been  selected  for  a  management  posi- 
tion despite  at  least  five  vacancies  since  last  November.  The  example  you  made  of 
me  and  Jackie  Taylor  with  forced  moves,  physical  exile  bom  the  buUcung,  and  re- 
ductions in  duties  and  responsibilities  was  not  lost  on  our  colleagues  in  the  office. 
Meanwhile,  a  patronage  system  appears  to  function  wherein  those  in  favor  who  still 
remain  in-house  are  promoted  and  popular  "alumni"  in  private  practice  are  re- 
warded with  lucrative  legal  work. 

Your  latest  error  in  judgment,  if  I  may  be  charitable,  is  your  invasion  of  my  com- 
puter. It  is  easy  to  predict  a  severe  setback  in  office  morme  when  employees  learn 
that  management  has  broken  into  a  colleague's  computer  without  a  reasonable 
basis.^*  Privacy  is  a  bedrock  interest  of  great  concern  to  all  citizens.^®  Can  un- 
founded surprise  searches  of  desk  drawers,  credenzas,  cabinets,  purses,  and  brief- 
cases be  far  behind? 

IV.  Conclusion 

Since  joining  the  RTC  in  Denver  in  March  of  1991,  I  have  been  pro^^ssively  ma- 
ligned by  those  intent  on  conducting  a  "turf  war"  within  the  Legal  Division.  I  en- 
deavored to  defend  myself  and  my  program  (Professional  Liability)  with  the  truth. 
Those  efforts  were  met  with  your  "put  oadc"  decision  last  May,  second  class  treat- 
ment throughout  the  summer,  and  overt  retaliation  since  my  testimony  before  the 
U.S.  Committee  on  Banking,  Housing,  and  Urban  Affairs.  I  took  those  events  in 
stride  reconciling  myself  to  the  reality  that  insecure  people  cannot  tolerate  respect- 
ful dissent  and  competing  views  on  policy  matters.  My  goal,  throughout  these  many 
months,  wsis  to  assist  interested  parties  wdth  the  task  of  rebuildmg  the  RTC  after 
the  disastrous  reorganization  of  1992. 


^  Recent  newspaper  accounts  of  couueru  expressed  by  Rep.  Patricia  Schroeder  are  attached 
as  Exhibit  "O." 

^"The  employer-employee  relationship  is  a  special  and  fundamental  one  in  our  society  and 
no  other  relationship,  except  perhaps  marriage,  preoccupies  daily  aflairs  so  completely."  Decker, 
Employment  Privacy  Law  for  the  1990k,  15  Pepperdine  L.  Rev.  651,  554  (1988).  Indeed,  sev- 
eral commentators  believe  that  "private  may  be  the  principal  employment  law  theme  of  the 
IQQOs."  Howe,  Minding  Your  Business:  Employer  Liability  for  Invasion  of  Privacy,  7  The  Labor 
Lawyer  315,  317  (1991). 
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The  most  recent  example  of  retaliation,  your  invasion  of  my  entire  WordPerfect 
files  for  no  legitimate  reason,  is  not  sometning  I  am  willing  to  overlook.  Criminal 
statutes,  civil  liberties,  and  important  public  policies  are  aU  involved.  The  invasion 
of  my  computer  occurred  under  a  set  of  facts  that  are  highly  unfavorable  to  you: 
no  pre-existing  RTC  computer  eavesdropping  policies,  no  steps  to  reduce  my  expec- 
tations of  privacy,  a  full  scale  "fishing  expedition'  without  reasonable  basis  or  de- 
fined scope,  and  an  extensive  track  record  of  retaliation  against  me  for  my  whistle- 
blowing  activities.  Your  superior  sullied  himself  and  the  agency  with  the  break-in 
order;  you  did  yourself  no  favors  by  blindly  obeying  it.  A  lawyer,  as  an  "oflicer  of 
the  court,"  knows  better  than  to  issue  or  implement  potentially  iUegal  or  improper 
orders. 
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EXHIBITS 
"A"  through  "O" 

MEMORANDUM  •():   Bruce  Pederson 
Counsel 

FROM:  Barbara  A.  Shangraw/L^ 

AssisHant  General  Counsel 

DATE:  April  26,  1993 

SUBJECT:        Use  of  Corporate  Facilities 


This  memo  is  to  confirm  the  conversation  we  had  on  April  23  which 
addressed  your  use  of  corporate  facilities  for  personal  use.  I 
discussed  with  you  the  basis  for  my  concern  that  you  were  using  the 
computers  for  your  personal  use,  i.e.  the  E  mail  which  referenced 
Mr.  Casey  and  was  found  at  a  printer  and  brought  to  my  attention. 
We  also  discussed  the  personal  items  that  I  then  found  on  your 
directory  including  a  personal  letter  in  which  you  gave  out  the  800 
number  for  this  office  so  that  your  friends  could  call,  a  letter 
that  relates  to  personal  business  regarding  your  to%mhome,  your 
FOIA  complaint,  etc.  The  time  at  which  you  composed  some  of  the 
matters  also  shows  that  you  are  using  business  hours  to  conduct 
personal  business. 

We  discussed  in  our  meeting  the  issue  of  what  is  considered 
personal  and  you  agreed  that  if  there  was  a  question  in  your  mind 
of  whether  you  consider  something  personal  in  nature,  you  would 
raise  it  with  your  Section  Chief  or  with  Ellis  Merritt.  Please 
note  that  your  use  of  corporate  facilities  in  any  fashion,  be  it 
computers,  telephone,  copy  machines,  typewriters,  etc.  for  personal 
use  in  the  future  could  subject  you  to  disciplinary  actions.  The 
use  of  these  corporate  facilities  violates  5  C.F.R.  Part  2635.704, 
RTC  Directive  Circular  1210.8,  RTC  Circular  2410.1  and  RTC 
Directive  Circular  1360.1.  Attached  are  copies  if  you  wish  to  read 
them  again. 

It  is  important  to  morale  within  the  office  to  treat  people 
equally.  Since  others  are  required  to  follow  corporate  policies 
and  directives,  it  is  difficult  to  manage  any  office  if  some  are 
allowed  to  violate  those  policies. 


EXHIBIT 
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To: 


Cc: 

Bcc: 

From: 

Sutsject: 

Dace: 

Attach: 

Certify: 

Forwarded  by: 


T«d  AragoneL«9«l-LitfRTC0EN 
Krisa  D.    Hogan^Legal-LitfRTCQEN 
Jack  Clough9LcgaJ.-Corp«RTCDEN 
Battye  V.    FaraerfLagal-LitSRTCDEN 
G«orgia  J.    Dinsnore9I>«gal-Assets#RTC0Q( 
Jackie  Taylor#Legal-Asseta*RTCDEN 

Bruce   Ped«rson#L«gal-Corp9RTC0EN 

Casey   Shenanigans 

Wednesday,    February   24,    1993    12:04:05   MST 

CASEY3.MIS 

N 


Greetings  fellow  "Putback  Alumni."   Please  print  the  attachment  at  your 
convenience.   It  contains  information  that  RTC  management  DOES  NOT  want  you  t 
know.   Casey  testified  yesterday  before  a  subcommittee  of  the  House  Banking 
Committee.   He  lobbied  to  keep  his  job  so  he  can  make  YOU  unemployed  by 
December.   Meanwhile,  he  and  his  cronies  in  D.C.  are  rewarding  themselves  wit 
over  a  million  dollars  in  "bonuses"  for  their  efforts  to  strip  you  of  your 
job.   What  a  bunch.   Does  anyone  want  to  bet  that  Barbara  S.  will  deny  knowin 
anything  about  this  travesty?   I  welcome  your  thoughts. 


Bruce 


(your  eyes  and  ears  back  east) 


EXHISn* 
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LENGTH:  1364  words 

HEADLINE:   RTC,   CASEY  WILL  STAY  ON  IF  CONGRESS  AGREES  TO  SHUT  DOWN  AGENCY  AT 
YEAREND 

BODY: 

Albert  Casey,   chief  executive  officer  of  the  Resolution  Trust 

Corporation,   told  members  of  a  House  Banking  subcommittee  Feb.  23  that  he 
would  withdraw  his  resignation  and  stay  on  at  his  post  if  Congress  accepted  his 
plan  to  shut  down  the  agency  at  the  end  of  this  year. 

Casey,  who  was  responding  to  questions  from  Rep.  Floyd  Flake  (D-NY),  chairman 
of  the  newly  formed  Subcommittee  on  General  Oversight,  Investigations  and  the 
Resolution  of  Failed  Financial  Institutions,  said  that,  in  any  case,  he  would 
remain  at  the  RTC  helm  until  a  successor  was  found  and  confirmed  to  the 
position. 

Casey's  resignation,  announced  Feb.  17,  is  effective  April  1  (32  DER  A-16, 
2/19/93).  He  plans  to  resume  his  teaching  career  at  the  business  school  of 
Southern  Methodist  University,  in  Texas  in  the  fall. 

"I  could  stay  until  the  school  term  begins  to  handle  any  crisis,"  he  said. 

Casey,  a  Republican,  is  a  political  appointee,  and  says  he  expects  to  be 
replaced  by  the  new  administration  with  a  Democrat.  However,  the  subcommittee  is 
considering  whether  it  might  be  better  to  ask  Casey  to  stay  on  an  extra  eight 
months  to  oversee  the  sunsetting  of  his  agency. 

The  subcommittee  chairman  told  SNA  that  any  atten.pt  to  pass  an  RTC  funding 
bill  this  session  must  include  assurances  to  members  that  the  agency  will  close 
this  year  and,  therefore,  will  not  be  back  to  ask  for  more  money. 

The  RTC   has  been  without  funds  to  pay  for  the  sale  of  failed  thrifts  since 
Congress  voted  down  a  S  42  billion  funding  bill  on  April  1,  1992.  Now,  a  revised 
estimate  from  the  agency  says  S  25  billion  will  do  the  job. 

However,  recent  scandals,  such  as  the  RTC's   high-priced  contract  with  Price 
Waterhouse  for  photocopying  services,  have  exacerbated  the  problem  of  getting 
funding  votes.  Flake  said. 

"If  there  was  a  vote  today,  a  funding  bill  could  pass  the  Banking  Committee, 
but  it  would  not  get  through  the  whole  Congress,"  Flake  said. 

What  will  make  a  difference,  he  said,  would  be  to  tell  members  that  the  RTC 
"will  go  out  of  business  this  year." 
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Not  Everyone  Believes  in  Early  Sunset 

This  view  of  sunsetting  the  agency  this  year  was  not  shared,  however,  by  Rep. 

Charles  Schumer  (D-NY),  a  member  of  the  House  Banking  Committee  but  not  the 

oversight  subcommittee- 
While  visiting  the  hearing,  Schumer  said  that  it  might  be  a  terrible  mistake 

to  either  scrap  the  agency  and  start  a  new  one — as  Rep.  Bruce  Vento  (D-Minn)  has 

suggested — or  follow  through  on  any  fixed  termination  date.  The   RTC   is 

required  by  law  to  shut  down  by  Dec.  31,  1996. 

In  either  case,  changing  the  status  quo  would  disrupt  employees  and  the  work 
they  are  trying  to  do,  Schumer  said.  If  the   RTC   is  folded  into  the  Federal 
Deposit  Insurance  Corp.,  as  Casey  has  suggested,  it  might  set  off  turf  battles 
or  simple  disagreements  that  cause  further  disruptions  between   RTC   and  FDIC 
personnel,  he  said. 

Casey  told  the  subcommittee  that  if  the  RTC  finished  up  this  year,  it  would 
transfer  its  legal  and  asset  sales  divisions  to  the  FDIC.  RTC  officials  expect 
to  have  about  S  40  billion  to  S  60  billion  in  assets  remaining  to  be  sold  at  the 
end  of  1993.  Its  legal  work  "will  go  on  forever,"  he  said. 

Richard  Aboussie,   RTC   acting  general  counsel,  said  at  the  hearing  that  the 
agency  has  about  65,000  open  legal  matters  right  now,  which  are  not  all  law 
suits.  These  include  transactions,  closings,  and  examinations  of  contracts,  he 

said. 

If  it  closed  down,  the   RTC  would  save  taxpayers  about  $  360  million 
annually  in  salaries   alone,  Casey   said. 

Rep.  Toby  Roth  (R-Wis),  the  subcommittee's  ranking  Republican,  asked  Casey  to 
submit  a  detailed  copy  of  the   RTC's   plan  to  close  down  operations  by  the  end 
of  the  year. 

Both  Flake  and  Roth  also  said  they  supported  adding  a  provision  to  an   RTC 

funding  bill  that  would  change  the  agency's  governing  structure  so  that  the 

president  and  chief  executive  officer  was  no  longer  a  "sole  member  corporation," 
without  whom  the  agency  shuts  down. 

Casey  said  Congress  set  the   RTC   up  that  way  to  keep  it  independent  from  the 
Treasury  Department,  but  added  that  he  agreed  it  should  be  changed  so  that  the 
senior  vice  presidents  have  the  authority  to  keep  the  agency  running  without 
him. 

Excessive  Bonuses  Questioned 

Rep.  Stephen  Neal  (D-NC),  chairman  of  the  financial  institutions  subcommittee 
of  the  Banking  Committee,  visited  the  hearing  to  ask  Casey  about  the  excessive 
bonuses  he  paid  136   RTC   executive  level  employees  earlier  this  year  for  their 
work  in  1992. 

Although  he  realizes  that  bonuses  are  a  "legitimate  management  tool,"  Neal 
said  he  had  an  obligation  to  get  Casey's  explanation  on  the  record. 


403 


I   Daily  Report  For  Executives,  February  24,  1993 


PAGE 


Neal  said  that  he  learned  that  32   RTC  employees  received  bonuses  of  more 
than  S  10,000,  of  which  five  were  greater  than  S  20,000,  and  two  were  more  than 
S  25,000. 

Total  bonuses,  paid  in  1993  for  1992  performance,  totaled  over  S  1  million, 
Neal  said,  compared  to  the  1991  performance  payout  of  S  444,000. 

Casey  acknowledged  the  bonuses,  saying  that  the  greatest  amounts  went  to 
himself,  who  was  paid  less  than  the  amount  he  agreed  to,  and  his  two  senior  vice 
presidents,  who  he  said  saved  taxpayers  hundreds  of  millions  of  dollars. 

Casey  Defends  Sales  and  Contracts 

Casey  also  defended  the   RTC's   sales  strategies,  saying  that  without 
high-volume  sales  methods  such  as  securitization  and  portfolio  sales,  the   RTC 
would  not  be  able  to  meet  its  statutory  1996  sunset  date,  nor  maximize  returns 
for  taxpayers.  Mounting  holding  and  asset  management  costs  would  offset 
improvements  in  price,  if  any,  from  slower,  retail  sales  methods,  Casey  said. 

As  required  by  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement 
Act  of  1989,  the   RTC   relies  on  the  services  of  the  private  sector  for  the 
performance  of  most  of  its  activities.  The  agency  has  issued  more  than  100,000 
contracts  with  estimated  fees  of  about  S  3  billion  since  its  inception. 

"This  extensive  use  of  private  sector  contractors,  while  necessary,  exposes 
the   RTC   to  waste,  fraud  and  abuse,"  Casey  said. 

"The  corporation  has  therefore  given  the  highest  priority  to  establishing  an 
internal  control  structure  to  monitor  the  awarding  of  its  contracts  and  the 
performance  of  its  contractors  to  ensure  full  performance  at  a  fair  price." 

Price  Waterhouse  Contract 

The  Price  Waterhouse  contract  for  work  done  at  HomeFed  Bank  in  California 
"does  not  represent  a  system  breakdown,"  Casey  said. 

While  conceding  that  some  mistakes  were  made  in  the  issuance  of  the  task 
order  for  this  contract,  Casey  said  that  it  was  awarded  competitively,  the  work 
was  extensively  overseen  by   RTC  employees,  and  the  work  fulfilled  the 
requirements  of  the  contract. 

The  renegotiated  contract  with  Price  Waterhouse,  announced  Feb.  17,  is 
expected  to  result  in  savings  of  $  4  million,  Casey  said,  bringing  the  total 
bill  to  about  5  20  million.  As  he  told  the  Senate  Banking  Committee  Feb.  19,  the 
RTC  chief  said  that  this  will  reduce  photocopying  charges  from  67  cents  a  page 
to  37  cents  a  page. 

In  hindsight,  Casey  said,  it  would  have  been  wise  to  renegotiate  the  contract 
terms  at  the  time  the  agency  realized  that  the  scope  of  the  contract  was 
expanded  beyond  its  original  understanding. 

Also,  he  said,  the  agency  should  have  included  a  "not  to  exceed"  clause  in 
the  contract  that  set  a  limit  on  expenditures  without  further  review  and 
approval.  The   RTC's   contracting  procedures  require  such  clauses,  Casey  said, 
"and  this  experience  will  not  be  repeated." 
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Casey  also  defended  the  RTC  against  allegations  that  it  has  a  "get  it  done 
at  any  cost  attitude"  about  case  resolutions  or  asset  sales.  While  there  have 
been  isolated  cases  where   RTC   procedures  have  not  been  followed,  "in  most 
cases,  this  has  been  due  to  honest  mistakes,  not  a  desire  to  cut  corners  to  get 
things  done,"  he  said. 

In  response  to  a  question,  Casey  acknowledged  that  the   RTC   received  a  claim 
from  HomeFed's  holding  company — which  is  in  bankruptcy — as  a  creditor,  alleging 
that  the  agency,  as  receiver  of  HomeFed  Bank,  undervalued  real  estate  owned, 
which  cost  the  holding  company  S  5  billion. 

An   RTC   spokeswoman  said  that  the  credit  claim  was  filed  Oct.  13,  1992,  and 
the  agency  has  six  months  to  respond. 


405 


•  PACE     6 

2IID  STORY  of  L«v«l  1  princ«d  in  FULL  format. 

Copyright  (c)  The  Bureau  of  National  Affairs,  Inc.,  1993 

BNA  BANKING  DAILY 

Feb.   24,  1993 

LENGTH:  14 S9  words 

TEXT: 

RTC 
CASEY  WILL  STAY  ON  AT   RTC   IF  CONGRESS 
AGREES  TO  SHUT  DOWN  AGENCY  AT  YEAREND 

WASHINGTON  (BNA)  —   Albert  Casey,   chief  executive  of  the  thrift  cleanup 
agency,  told  members  of  a  House  Banking  subcommittee  Feb.  23  that  he  would 
withdraw  his  resignation  and  stay  on  at  his  post  if  Congress  accepted  his 
plan  to  shut  down  the  agency  at  the  end  of  this  year. 

Casey,  who  was  responding  to  questions  from  Rep.  Floyd  Flake  (D-NY), 
chairman  of  the  newly  formed  Subcommittee  on  General  Oversight, 
Investigations  and  the  Resolution  of  Failed  Financial  Institutions,  said 
that,  in  any  case,  he  would  remain  at  the  RTC  helm  until  a  successor  was 
found  and  confirmed  to  the  position. 

Casey's  resignation,  announced  Feb.  17,  is  effective  April  1  (60  BBR  230, 
2/22/93).  In  the  fall,  he  plans  to  resume  his  teaching  career  at  the  business 
school  of  Southern  Methodist  University,  in  Texas. 

"I  could  stay  until  the  school  term  begins  to  handle  any  crisis,"  he  said. 

Casey,  a  Republican,  is  a  political  appointee,  and  says  he  expects  to  be 
replaced  by  the  new  administration  with  a  Democrat.  However,  the  subcommittee 
is  considering  whether  it  might  be  better  to  ask  Casey  to  stay  on  an  extra 
eight  months  to  oversee  the  sunsetting  of  his  agency. 

The  subcommittee  chairman  told  BNA  that  any  attempt  to  pass  an  RTC   funding 
bill  this  session  must  include  assurances  to  members  that  the  agency  will 
close  this  year  and,  therefore,  will  not  be  back  to  ask  for  more  money. 

The   RTC   has  been  without  funds  to  pay  for  the  sale  of  failed  thrifts  since 
Congress  voted  down  a  S42  billion  funding  bill  on  April  1,  1992.  Now,  a 
revised  estimate  from  the  agency  says  S25  billion  will  do  the  job. 

However,  recent  scandals,  such  as  the   RTC's   high-priced  contract  with 
Price  Waterhouse  for  photocopying  services,  have  exacerbated  the  problem  of 
getting  funding  votes.  Flake  said. 

"If  there  was  a  vote  today,  a  funding  bill  could  pass  the  (Banking) 
Committee,  but  it  would  not  get  through  the  whole  Congress,"  Flake  said. 

What  will  make  a  difference,  he  said,  would  be  to  tell  members  that  the 
RTC   "will  go  out  of  business  this  year." 

Not  Everyone  Believes  in  Early  Sunset 
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This  view  of  sunsetcing  the  agency  this  year  was  not  shared,  however,  by 
Rep.  Charles  Schumer  (D-NY),  a  member  of  the  House  Banking  Committee  but  not 
the  oversight  subcommittee. 

While  visiting  the  hearing,  Schumer  said  that  it  might  be  a  terrible 
mistake  to  either  scrap  the  agency  and  start  a  new  one — as  Rep.  Bruce  Vento 
(D-Minn)  has  suggested  (60  BBR  171,  2/8/93) — or  follow  through  on  any  fixed 
termination  date.  (The   RTC   is  required  by  law  to  shut  down  by  Dec.  31,  1996.) 

In  either  case,  changing  the  status  quo  would  disrupt  employees  and  the 
work  they  are  trying  to  do,  Schumer  said.  If  the   RTC   is  folded  into  the 
Federal  Deposit  Insurance  Corp.,  as  Casey  has  suggested,  it  might  set  off 
turf  battles  or  simply  honest  disagreements  that  cause  further  disruptions 
between   RTC   and  FDIC  personnel,  he  said. 

Casey  explained  to  the  subcommittee  that  if  the   RTC   finished  up  this  year, 
it  would  transfer  its  legal  and  asset  sales  divisions  to  the  FDIC.   RTC 
officials  expect  to  have  about  S40  billion  to  $50  billion  in  assets  remaining 
to  be  sold  at  year-end  1993.  And  its  legal  work  "will  go  on  forever,"  he  said. 

Richard  Aboussie,   RTC   acting  general  counsel,  said  at  the  hearing  that  the 
agency  has  about  65,000  open  legal  matters  right  now,  which  are  not  all  law 
suits.  These  include  transactions,  closings,  and  examinations  of  contracts, 
he  said. 

If  it  closed  down,  the   RTC   would  save  taxpayers  about  S360  million 
annually  in  salaries   alone,  Casey   said. 

Rep.  Toby  Roth  (R-Wis),  the  subcommittee's  ranking  Republican,  asked  Casey 
to  submit  a  detailed  copy  of  the   RTC's   plan  to  close  down  operations  by 
year-end . 

Both  Flake  and  Roth  also  said  they  supported  adding  a  provision  to  an   RTC 
funding  bill  that  would  change  the  agency's  governing  structure  so  that  the 
person  who  was  president  and  chief  executive  officer  was  no  longer  a  "sole 
member  corporation,"  without  whom,  the  agency  shuts  down. 

Casey  explained  that  Congress  set  the   RTC  up  that  way  to  keep  it 

independent  from  the  Treasury  Department,  but  added  that  he  agreed  it  should 

be  changed  so  that  the  senior  vice  presidents  have  the  authority  to  keep  the 
agency  running  without  him. 

Excessive  Bonuses  Questioned 

Rep.  Stephen  Neal  (D-NC) ,  chairman  of  the  financial  institutions 
subcommittee  of  the  Banking  Committee,  visited  the  hearing  to  ask  Casey  about 
the  excessive  bonuses  he  paid  136   RTC   executive  level  employees  earlier  this 
year  for  their  work  in  1992. 

Although  he  realizes  that  bonuses  are  a  "legitimate  management  tool,"  Neal 
said  he  had  an  obligation  to  get  Casey's  explanation  on  the  record. 

Neal  said  that  he  learned  that  32   RTC   employees  received  bonuses  of  more 
than  310,000,  of  which  five  were  greater  than  320,000,  and  two  were  more  than 
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S2S,000. 


Total  bonuaca,  paid  in  1993  for  1992  performance,  totaled  over  SI  million, 
Neal  aaid,  compared  to  the  1991  performance  payout  of  S444,000. 

Caaey  acknowledged  the  generous  bonuses,  saying  that  the  greatest  amounts 
went  to  himself,  who  was  paid  less  than  the  amount  he  agreed  to,  and  his  two 
senior  vice  presidents,  whom  he  said  saved  taxpayers  hundreds  of  milliona 
with  the  work  they  did. 

Casey  Defends  Sales  and  Contracts 

Casey  also  defended  the   RTC's   sales  strategies,  saying  that  without 
high-volume  sales  methods  such  as  securitization  and  portfolio  sales,  the   RTC 
would  not  be  able  to  meet  its  statutory  1996  sunset  date,  nor  maximize 
returns  for  taxpayers.  Mounting  holding  and  asset  management  costs  would 
offset  improvements  in  price,  if  any,  from  slower,  retail  sales  methods, 
Caaey  said. 

As  required  by  the  Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989,  the   RTC   relies  on  the  services  of  the  private  sector 
for  the  performance  of  most  of  its  activities.  The  agency  has  issued  more 
than  100,000  contracts  with  estimated  fees  of  about  $3  billion  since  its 
inception. 

"This  extensive  use  of  private  sector  contractors,  while  necessary, 
exposes  the   RTC   to  waste,  fraud  and  abuse,"  Caaey  said. 

"The  Corporation  has  therefore  given  the  highest  priority  to  establishing 
an  internal  control  structure  to  monitor  the  awarding  of  its  contracts  and 
Che  performance  of  its  contractors  to  ensure  full  performance  at  a  fair 

price. " 

Price  Waterhouse  Contract 

The  Price  Waterhouse  contract  for  work  done  at  HomeFed  Bank  in  California 
"does  not  represent  a  system  breakdown,"  Casey  said. 

While  admitting  that  some  mistakes  were  made  in  the  issuance  of  the  task 
order  for  this  contract,  Casey  said  that  it  was  awarded  competitively,  the 
work  was  extensively  overseen  by   RTC   employees,  and  the  work  fulfilled  the 
requirements  of  the  contract. 

The  renegotiated  contract  with  Price  Waterhouse,  announced  Feb.  17,  is 
expected  to  result  in  savings  of  S4  million,  Casey  said,  bringing  the  total 
bill  to  about  S20  million.  As  he  told  the  Senate  Banking  Committee  Feb.  19, 
the   RTC  chief  said  that  this  will  reduce  photocopying  charges  from  67  cents  a 
page  to  37  cants  a  page. 

In  hindsight,  Casey  said,  it  would  have  been  wise  to  renegotiate  the 
contract  terms  at  the  time  the  agency  realized  that  the  scope  of  the  contract 
was  expanded  beyond  its  original  understanding. 

Also,  he  said,  the  agency  should  have  included  a  "not  to  exceed"   clause 
in  the  contract  that  set  a  limit  on  expenditures  without  further  review  and 
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approval.  The   RTC's   contracting  procedures  require  such  clauses,  Casey  said, 
"and  this  experience  will  not  be  repeated." 

Casey  also  defended  the   RTC   against  allegations  that  it  has  a  "get  it  done 
at  any  cost  attitude"  about  case  resolutions  or  asset  sales.  While  there  have 
been  isolated  cases  where   RTC   procedures  have  not  been  followed,  "in  most 
cases,  this  has  been  due  to  honest  mistakes,  not  a  desire  to  cut  corners  to 
get  things  done,"  he  said. 

In  response  to  a  question,  Casey  acknowledged  that  the   RTC   received  a 
claim  from  HomeFed's  holding  company — which  is  in  bankruptcy— as  a  creditor, 
alleging  that  the  agency,  as  receiver  of  HomeFed  Bank,  undervalued  real 
estate  owned,  which  cost  the  holding  company  S5  billion. 

An   RTC   spokeswoman  said  that  the  credit  claim  was  filed  Oct.  13,  1992,  and 
the  agency  has  six  months  to  respond. 
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To:  Richard  T.  Aboussie«Legal-sc#RTCDC 

Cc: 

Bcc:      I 

From:  Bruca  PedersonfLegal-Corp6RTCDEN 

Subject:        Inquiry 

Date:  Tuesday,  April  27,  1993  16:29:37  MDT 

Attach: 

Certify:        V 

Forwarded  by: 


I  am  writing  to  respectfully  ask  whether  you  were  the  Washington,  D.C. 
official  who  requested  that  Assistant  General  Counsel  Barbara  Shangraw  gain 
access  to  my  computer  and  review  ny  word  perfect  files.   I  believe  that  this 
action  was  initiated  on  or  about  March  12,  1993.   Thank  you. 


Bruce  Pederson 


To:  Bruce  Pederson#Legal-Corp§RTCDEN 

Cc: 

Bcc: 

Fro»:  MSeRTCDC21§SERVERS 

Subject:        Confirmation  of  Receipt 

Date:  Wednesday,  April  26,  1993   5:22:33  MDT 

Attach : 

Certify: 

Forwarded  by: 


To:  Richard  T.  Aboussie#Legal-sc§RTCDC 

Cc: 

Subject:       Inquiry 


The  above  message  has  been  received  by: 

Richard  T.  AboussieeLegal-sc§RTCDC 


EXHiBrr 


IP 
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To: 

Cc: 

Bcc:      ' 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  WaechtereiMFOeRTCDEN 

Barbara  Shangraw«L«9al-Corp0RTCOEN 
Friday,  March  12,  1993  15:56:10  MST 
Y 


EXHIBfT 

£ 


I  have  been  requested  by  D.C.  to  get  inco  Bruce  Pede.rson's  vrord  perfect, 
copy  into  a  directory  for  me  what  Bruce  has  in  his  word  perfect. 


Plea: 


.*..*    WARNING 


UNAUTHORIZED  ACCESS  TO  THIS  UNITED  STATES  GOVERNMENT  COMPUTER 
SYSTEM  AND/OR  SOFTWARE  IS  PROHIBITED  BY  PUBLIC  LAW  98-473. 

Public  Law  98-473,  Chapter  XXI,  Paragraph  1030  states  that, 
"Whoever  knowingly  accesses  a  computer  without  authorization, 
or  having  knowingly  accessed  a  computer  with  authorization, 
...obtains...,  uses,  modifies,  destroys,  or  discloses...,  or 
prevents  authorized  use  of  (data  or  a  computer  owned  by  or 
operated  for)  the  Government  of  the  United  States ...  shall  be 
punished  (by)... a  f ine. .. or  ...  imprisonment. " 

The  punishments  range  up  to  3100,000  and  10  years,  depending 
upon  the  nature  and  extent  of  the  violation. 

REPORT  UNAUTHORIZED  USE  OR  ACCESS  TO  YOUR  SECURITY  OFFICER 


*  *  *  ♦  * 


WARNING 


Press  any  key  to  continue 


You  are  logging  in  as  Bruce  Pederson§Legal-CorD§RTCDEN. 


EXHIBIT 


It's  Wednesday,  i-:ay   5,  1993  15:29:47  MDT. 

I'our  last  login  was  on  Wednesday,  .'lay   5,  1S93   9:  IS:  30  MDT. 

Drive   P:  =>  Fs?rivate43DEN04@RTCDEN 
Drive   J:  =>  FsLglConmoniaDEN'04?RTCDEN 
Drive   S:  =>  FsApplic4@DEM0-4eRTC::EN 
PC  color:  =>  ON 

Printer  LPTl:  =>  PSR38 . 01@DEN04@RTCDEN 
Mail  service  =>  Post  Of f iceeRTCDEN04gServers 
You  have  2  new  .mail  nessages.   Use  t.'ie  MAIL  program  to  read  them 
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To: 
Cc: 
Bcc:       I 

From: 

Subject: 

Dace: 

Attach: 

Certify: 

Forwarded  by: 


Barbara  Shangraw^Legal-CorpeRTCDEN 
JacKie  Taylor«Legal-Proj9RTCDEKRF 

Bruce  PederseneLegal-ProjflRTCOENRF 

Trust 

Wednesday,  Septeaber   9,  1992  15:34:59  MDT 


I  want  to  continue  on  with  our  efforts  to  engender  greater  trust  of  one 
another.   Towards  that  end,  I  have  a  short  list  of  questions  that  I  would  like 
to  pose.   They  arise  from  concerns  expressed  by  professional  colleagues, 
friends,  and  legal  counsel;  as  well  as  from  occasional  yet  inexplicable 
circumstances  which  stand  out.   The  questions  are  intended  to  include  Jackie 
Taylor  and  me  (the  collective  "we"  in  the  questions) . 

1.  Have  we  been  the  subject  of  physical  surveillance  at  any  time 
since  1/1/92? 

2.  Have  our  electronic  mail  boxes  been  monitored,  and  their  contents  read, 
for  incoming  or  outgoing  EMail  traffic  at  any  time  since  1/1/92? 

3.  Have  our  telephones  been  tapped  or  monitored  at  any  time  since  1/1/92? 

4.  Has  our  personal  mail  been  ooened,  screened,  or  withheld  at  any  time  since 
1/1/92? 

In  the  spirit  of  full  disclosure,  I  need  to  tell  you  that  I  am  planning  to  also 
send  a  Freedom  of  Information  Act  request  to  the  RTC  which  will  touch  on  many 
of  these  issues.   I  am  prepared  to  trust  your  answers  but  need  to  hold  the 
agency  to  a  position.   For  example,  you  may  not  be  in  a  position  to  know  what 
Jeff  did  during  his  tenure  or  what  Legal  Division  officials  in  Washington,  D.C. 
have  done  without  notice  to  you.   In  short,  the  FOIA  request  is  intended  to  put 
the  agency  on  record. 

I  hope  you  understand  the  spirit  in  which  this  EMAIL  request  is  sent  to 
you.   I  am  attempting  to  "clear  the  air."   So  much  hurt  and  distrust  has 
arisen  in  the  past  120  days.  I  know  of  no  other  means  of  dealing  with  this 
problem.   Thanks. 

Sruce 
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To:  Bernard  Brods)ty#Legal-Lit§RTCDEN 

Cc:  Albert  V.  Casey §CEO?RTCDC 

Sichard  T.  AboussieeLegal-sc§RTCDC 
Ira  H.  Par)cer§Legal-liteRTCDC 
I    Thomas  L.  Hindes^Legal-plsgRTCDC 
Mark  Gabrellian§Legal-pls#RTCDC 
James  Densmore@Executive@RTCD£N 
Jon  Karlson§Executive3RTCDENC0 
Barbara  ShangrawgLegal-CorpgRTCDEN 
Robert  Ward§Legal-Lit§RTCDEN 
James  R.  DudineeOper-invgRTCDC 
Ron  Schiraeinvestigations^RTCDEN 
John  J.  Adair§IG§RTCDC, Wayne  Zigler§OIG@RTCDEN 

See: 

From:  Jackie  Taylor§Legal-Proj§RTCDENRF 

Subject:        Your  Documents  Assignments 

Date:  Monday,  October  19,  1992  17:00:11  MDT 

Attach: 

Certify:        Y 

Forwarded  by: 


You  have  stated  that  you  intend  to  stop  by  our  offices  Tuesday  morning  at  9am 
to  "inspecr  our  files",  thus  sparing  us  the  requirement  of  transporting  them 
to  your  office  and  presumably  from  preparing  an  index.   You,  as  a  manager,  are 
welcome  to  stop  by  anytime  you  wish.   Please,  however,  be  advised  that  we  have 
not  yet  commenced  an  inventory  of  the  documents,  therefore,  your  visit  is 
inconvenient  and  premature.   We  have  not  been  allowed  sufficient  time  to 
prepare  an  inventory  due  to  the  fact  that  we  have  been  diligently  preparing 
our  written  response  to  your  written  demands  concerning  the  handling  of  PLS 
cases.  _j 

Furthermore,  be  advised  that  neither  of  us  will  grant  you  our  permission  to^^ 
rummage  through  our  files,  desks,  offices,  etc.  on  your  own.  Because  of  the 
circumstances  of  the  many  forced  moves  we  have  been  through  since  the 
reorganization,  many  of  our  files  have  been  commingled  with  personal  papers. 
We  seek  to  separate  the  two  categories  of  documents.   Until  we  have  had  an 
opportunity  to  do  so,   we  have  an  expectation  of  privacy  to  the  majority  of 
files  in  our  offices. 

Please  let  us  know  how  you  would  like  to  proceed.   Our  recommendation  is  that 
we  be  permitted  to  complete  our  reply  to  Mr.  Casey's  testimony  before  we  are 
forced  to  do  this  extensive  document  assignment.  Our  reply  to  the  testimony  is 
a  tine  sensitive  project  with  a  fast  approaching  deadline.   You  have  been  given 
tile  fact  specific  information  you  requested  regarding  our  earlier  testimony. 
That  was  the  most  time  sensitive  matter  you  have  assigned  to  us.   We  believe 
that  any  other  prioritization  will  constitute  an  effort  to  block  us  from 
preparing  a  response  by  keeping  us  so  busy  with  going  through  documents  in  our 
offices  that  we  are  effectively  blocked  from  complying  with  the  Senate's 
request.   We  think  that  most  reasonable  persons,  including  Chairman  Riegle, 
would  interpret  this  as  a  sign  of  retaliation,  something  both  he  and  CEO  Casey 
have  said  will  not  happen. 

We  will  await  your  E.Mail  response  on  Tuesday  morning.   Thank  you. 

Sruce  and  Jackie 

?.S.  For  the  benefit  of  the  OIG  officials  who  continue  to  be  copied  on  this 
exchange  of  e-mails,  we  have  recently  met  with  and  continue  to  fully  cooperate 
with  representatives  of  the  OIG  in  their  investigation  of  PLS  and  review  of 
the  Fact  Sheet. 
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To:  Bruce  Pedersen#L«gal-Proj§RTCDENRP 

Cc: 

Bcc:      ^ 

Froa:  Barbara  Shangraw?Legal-CorpeRTCDEN 

Subject:        re:  Trust 

Data:  Friday,  September  11,  1992  11:33:34  MDT 

Attach: 

Certify:        Y 

Forwarded  by: 


Obviously,  I  can  only  respond  regarding  what  I  know. 

I  am  not  aware  of  any  physical  surveillance. 

I  am  not  aware  of  any  £  mail  monitoring. 

I  am  not  aware  of  any  phone  tapping. 

I  have  instructed  those  who  process  your  mail  to  send  you  anything  marked 

personal  and  confidential  unopened.   If  there  were  items  that  were  not  so 

marked,  they  were  opened.   If  there  was  an  item  marked  personal  and 

confidential  that  was  opened,  that  is  contrary  to  any  directions  that  I  have 

given. 

I  can't  speak  for  the  IG  or  the  GAO  or  any  other  entity  out  there  nor  can  I 

speak  to  anything  of  which  I  have  no  knowledge. 
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Resolution  Trust  Corporation 
FOIA/PA  Branch 
International  Place 
173  5  North  Lynn  Street 
Rosslyn,  Virginia  22209 


Dear  Sir  or  Madam: 


This  letter  is  a  request,  pursuant  to  the  Freedom  of  Information 
Act  and  the  Privacy  Act  (if  applicable),  for  information  contained 
in  the  categories  listed  in  the  second  paragraph  of  this  letter. 
The  request  covers  any  pertinent  information  maintained  in  hard 
copy  records  (such  as  memoranda,  reports,  files,  printed  electronic 
mail  messages,  notes,  work  papers),  stored  electronic  mail 
messages,  computer  directories  and  tapes,  or  floppy  disks. 

The  requested  categories  of  information  are: 
1.    TELEPHONE  MOMITORING. 

Any  and  all  information  pertaining  to  the  monitoring  of  the  RTC 
office  telephones  used  by  Bruce  J.  Pederson  and  Jacqueline  P. 
Taylor.  These  numbers  are  designated  as  (303)  291-3503,  (303)  620- 
8153,  and  (303)  291-5838  for  Bruce  J.  Pederson;  and  (303)  291-4744, 
(303)  620-8140,  (303)  291-5718,  and  (303)  556-6711  for  Jacqueline 
P.  Taylor.  Monitoring  is  defined  to  mean  the  tracking  of  incoming 
and/or  outgoing  calls  by  telephone  number,  quantity,  or  length  of 
call;  and/or  actual  eavesdropping  to  listen  to  the  contents  of  a 
conversation.   Specifically,  we  seek  information  relating  to: 

A.  Who  recommended  monitoring  our  work  telephones. 

B.  Who  approved  any  monitor ing  activity. 

C.  Dates  when  the  monitoring  was  in  effect. 

D.  Who  performed  the  monitoring. 

E.  What  information  was  gathered  from  the  nonitoring. 

We  believe  that  such  information  may  be  contained  in  written 
memoranda  prepared  by  senior  Legal  Division  officials,  telephone 
logs  or  files  maintained  by  receptionists,  and  files  genej-ated  by 
employees  in  the  RTC  Office  of  Inspector  General. 


EXHIBFT 
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2.  ELECTRONIC  MESSAGE  MOKITORIKG. 

Any  and  all  information  pertaining  to  the  monitoring  of  the  RTC 
electronic  mailboxes  used  by  Bruce  J.  Pederson  and  Jacqueline  P. 
Taylor.  These  are  currently  designated  by  the  "street  talk"  names 
of  Bruce  Pedersen§Legal-Proj§RTCDENRF  and  Jackie  Taylor §Legal- 
Proj§RTCDENRF.  This  request  also  includes  monitoring  of  any  prior 
"street  talk"  names  used  since  January  1,  1992.  Monitoring  is 
defined  to  mean  the  tracking  of  incoming  and/or  outgoing  electronic 
mail  messages  by  sender,  recipient,  or  quantity;  and/or  actual 
eavesdropping  by  reviewing  the  contents  of  the  electronic  mail 
messages.   Specifically,  we  seek  information  relating  to: 

A.  Who  recommended  monitoring  our  electronic  mailboxes. 

B.  Who  approved  any  monitoring  activity. 

C.  Dates  when  the  monitoring  was  in  effect. 

D.  Who  performed  the  monitoring. 

E.  What  information  was  gathered  from  the  monitoring. 

We  believe  that  such  information  may  be  contained  in  written 
memoranda  prepared  by  senior  Legal  Division  officials,  logs  or 
files  maintained  by  ISU  personnel,  and  files  generated  by  employees 
of  the  RTC  Office  of  Inspector  General. 

3.  MAIL  MONITORING. 

Any  and  all  information  pertaining  to  the  monitoring  of  any 
incoming  mail  addressed  to  Bruce  J.  Pederson  and  Jacqueline  P. 
Taylor.  The  primary  address  used  on  the  mail  is:  RTC-Legal 
Division,  1225  17th  Street,  Denver,  CO  80209.  This  request  also  is 
intended  to  encompass  any  other  Denver  metropolitan  area  addresses 
used  by  the  RTC  (e.g.  .  707  17th  Street,  Denver,  CO  80209)  . 
Monitoring  is  defined  to  mean  tracking  of  incoming  mail  by  sender, 
contents  or  quantity;  and/ or  the  actual  opening  of  the  mail  for  a 
review  of  the  contents.  Specifically,  we  seek  information  relating 
to: 

A.  Who  recommended  monitoring  our  incoming  mail. 

B.  Who  approved  any  monitoring  activity. 

C.  Dates  when  the  monitoring  was  in  effect. 

D.  Who  performed  the  monitoring. 

E.  What  information  was  gathered  from  the  monitoring. 
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We  bell«v«  that  such  information  aay  b«  contained  in  written 
nemoranda  prepared  by  senior  Legal  Division  officials,  logs  or 
files  maintained  by  mail  room  personnel,  and  files  generated  by 
employees  of  the  RTC  Office  of  Inspector  General. 

4.  PHYSICAL    SroVBILIAMCg. 

Any  and  all  information  pertaining  to  the  monitoring  of  the 
physical  presence  of  Bruce  J.  Pederson  and  Jacqpieline  P.  Taylor  in 
the  course  of  their  RTC  employment  at  the  Republic  Plaza  or  ARCO 
Tower  offices.  Monitoring  is  defined  to  mean  the  physical 
surveillance  of  Bruce  J.  Pederson  or  Jacqueline  P.  Taylor  for  the 
purpose  of  ascertaining  the  location  and  ostensible  activity  of 
these  employees.   Specifically,  we  seek  information  relating  to: 

A.  Who  recommended  physical  surveillance. 

B.  Who  approved  any  surveillance  activity. 

C.  Dates  when  physical  surveillance  was  in  effect. 

D.  Who  performed  the  surveillance. 

E.  What  information  was  gathered  from  the  surveillance. 

We  believe  that  such  information  may  be  contained  in  written 
memoranda  prepared  by  senior  Legal  Division  officials,  logs  or 
files  maintained  by  non-legal  personnel  sharing  floor  space  with 
Bruce  J.  Pederson  or  Jacqueline  P.  Taylor,  and  files  generated  by 
employees  of  the  RTC  Office  of  Inspector  General. 

We  look  forward  to  a  timely  reply  within  the  statutory  response 
period.  Please  let  us  know  in  advance  whether  search  and/or 
copying  costs  will  exceed  $25.00.  Thank  you  for  your  assistance. 
We  can  be  reached  at  the  addresses  and  telephone  numbers  which 
follow  our  signatures. 


Sincerely, 


•5^-<v^v^4,- ,y**T^^^  '■  "^'' 


n 


Bruce  J.  Pederson  Jacqueline  P.  Taylor 

175  South  Jackson  #1  P.O.  Box  4077 

Denver,  CO  80209  31739  Quarter  Horse  Rd. 

Work  (303)  291-3503  Evergreen,  CO  80439 

Home  (303)  394-3948  Work  (303)  291-4744 

Home  (303)  674-9864 
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March  17,  1993 


RTC  Office  of  the  Secretary 
FOIA/PA  Branch 
1735  N.  Lynn  Street 
Rosslyn,  VA   22209 


Re:   Appeal  for  RTC  FOIA  /92-1101 

Dear  Mr.  Lindexmuth: 

We  have  received  yoiir  notification,  dated  February  19,  1993,  that 
no  agency  records  responsive  to  the  siibject  FOIA  request  have  been 
found.  This  letter  constitutes  our  appeal,  under  the  Freedoa  of 
Inforaation  Act,  of  your  conclusion.  It  is  tlaely  subaitted  within 
thirty  days  of  your  initial  determination. 

We  believe  that  agency  records  responsive  to  our  FOIA  request  do 
exist.  0\ir  request  should  be  interpreted  in  the  following  Banner: 
We  seeX  records  depicting  any  decisions  by  any  RTC  employee  to 
monitor  us  (i.e. .  our  use  of  telephones,  electronic  mail  or  other 
computer  data  bases,  regular  mails,  physical  comings  and  goings). 
Such  records  would  include  any  decisions  by  RTC  personnel  to  access 
regularly  maintained  information  (such  as  call  detail  reports,  word 
perfect  contents,  electronic  mailbox  contents,  telephone  message 
logs,  etc.)  using  our  names,  telephone  numbers,  computer  streettalX 
designations,  etc.  Such  records  would  also  include  decisions  by 
RTC  personnel  to  trac)c  our  whereabouts  within  the  office.  At  this 
time,  we  are  not  seeking  the  underlying  databases. 

It  would  be  most  productive  to  search  Legal  Division  files  in 
Washington,  D.C.  and  Denver,  Colorado.  The  following  individuals 
would  be  most  likely  to  possess  responsive  records:  Richard 
Aboussie,  Ira  Parker,  Gleon  Curtis,  Barbara  Shangraw,  Robert  Ward, 
Ellis  Merritt,  Herb  Messite,  Michael  Nelson,  and  Deanna  Whisman. 
Other  offices  within  RTC  which  deal  with  various  modes  of 
communication  may  also  have  such  documents  in  their  possession 
(e.g. .  administrative  support  units  for  the  Legal  Division, 
Information  Services  Units  ("ISU") ,  and  mail  rooms). 

We  also  respectfully  ask  that  the  Acting  General  Counsel,  Richard 
Aboussie,  be  recused  from  ruling  on  this  appeal.  His  conduct  may 
very  well  be  implicated  by  the  records  sought  in  this  FOIA  request. 
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If  you  have  any  questions,  please  contact  us  at  the  teleohone 
nuabers  listed  below  our  signatures.  Thank  you  in  advance  for 
processing  our  FOIA  request,  as  further  defined  in  this  letter. 


Bruce  J.  Pederson 
175  S.  Jackson  St.  /I 
Denver,  CO   80209 
(303)  291-4651  Work 
(303)  394-3948  Hone 

^cqueline  P.  Taylor 
P.  O.  Box  4077 
Evergreen,  CO  80439 
(303)  291-4773  Work 
(303)  674-9864  Hoae 
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ReSOLUTION   TKUST  CORPOBATION 

Roolviaf  TW  CriM 
Ratsring  The  Caofldcacc 


April  16,  1993 


Ms.  Jacqueline  P.  Taylor 

Mr.  Bruce  Pederson 

c/o  Ms.  Jacqueline  Taylor 

P.O.  Box  4077 

31739  Quarter  Horse  Road 

Evergreen,  CO   80439 

Re:   Freedom  of  Information  Act  Appeal  No.  RTC-93-AQ07 
D^ar  Ms.  Taylor  and  Mr.  Pederson: 

This  is  in  response  to  your  letter  of  March  17,  1993,  appealing  the 
RTC's  response  to  your  request  for  documents  pursuant  to  the  Freedom 
of  Information  Act  ("FOIA"),  5  U.S.C.  S  552,  as  amended. 

By  letter  dated  September  12,  1992,  you  jointly  submitted  a  FOIA 
request  for  information  pertaining  to  telephone  monitoring, 
electronic  mail  monitoring,  mail  monitoring  and  physical 
surveillance.  Specifically,  you  sought  information  relating  to: 
a)  who  recommended  monitoring;  b)  who  approved  monitoring;  c)  dates 
when  monitoring  was  in  effect;  d)  who  performed  monitoring;  and  e) 
the  information  gathered  from  monitoring,  for  each  category  of 
monitoring. 

In  its  decision  dated  February  19,  1993,  the  RTC  FOIA/PA  Branch 
informed  you  that  no  agency  records  responsive  to  your  request  could 
be  located.  The  response  also  advised  that  the  RTC  had  "interpreted 
your  request  to  be  for  agency  records  relating  to  [such  alleged 
activities]  directed  specifically  at  either  or  both  of  you  otherwise 
than  in  the  ordinary  course  by  virtue  of  your  employment 
relationship  with  the  RTC,"  and  excluded  therefore  such  records  as 
routine  call  detail  reports,  mail  tracking  reports,  etc.  (With 
regard  to  records  generated  by,  or  in  the  possession  of,  the  Office 
of  the  Inspector  General,  I  am  informed  that  you  have  received  a 
response  directly  from  that  office.) 

On  March  17,  1993,  you  appealed  the  RTC's  "no  record"  response.  In 
your  appeal  letter,  you  requested  that  we  interpret  your  FOIA 
request  to  include  "records  depicting  any  decisions  by  any  RTC 
employee  to  monitor  us  (i.e. .  our  use  of  telephones,  electronic  mail 
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or  other  computer  data  bases,  regular  mails,  physical  comings  and 
goings)."  You  also  suggested  the  names  of  several  employees  whose 
files  you  suggested  "would  be  most  likely  to  possess  responsive 
records." 

An  agency  is  required  to  conduct  a  search  for  requested  records, 
using  methods  which  can  be  reasonably  expected  to  produce  the 
information  requested.  Oalesbv  v.  Department  of  the  Armv.  920  F.2d 
57,  68  (D.C.  Cir.  1990).  A  search  is  not  unreasonable  simply 
because  it  fails  to  produce  all  relevant  material.  Meeropol  v. 
Meese.  790  F.2d  942,  952-53  (D.C.  Cir.  1986).  In  that  regard,  I 
note  that,  despite  your  assertion  of  a  belief  that  "agency  records 
responsive  to  our  request  do  exist,"  you  provide  no  information  in 
your  appeal  letter  regarding  the  existence  or  identification  of  even 
one  such  record.  Based  on  the  information  you  supplied  and  the 
existing  administrative  record,  this  office  investigated  the 
circumstances  of  the  initial  searches  for  information  as  of  February 
19,  1993,  and  determined  that  those  searches  were  reasonable. 
Moreover,  subsequent  queries  were  made  of  the  individuals  mentioned 
in  your  appeal  letter  and  no  records  within  the  scope  of  your 
request  were  located.  Accordingly,  I  find  that  the  RTC's  "no 
record"  response  was  appropriate. 

With  regard  to  the  portion  of  your  appeal  letter  referring  to  "other 
computer  data  bases,"  I  note  that  your  September  12,  1992,  request 
letter  was  quite  specific  in  indicating  which  records  were  sought. 
The  only  mention  of  electronically  maintained  records  were 
"electronic  messages."  No  searches  were  conducted  for  records  other 
than  those  so  noted.  If  you  wish  to  submit  a  request  for 
information  concerning  records  pertaining  to  the  monitoring  of 
"other  computer  data  bases"  you  may  contact  the  FOIA/PA  Branch 
directly,  in  writing,  and  a  new  request  will  be  opened. 

Inasmuch  as  my  action  on  your  appeal  does  not  constitute  a  complete 
grant  of  access,  I  am  required  by  statute  to  inform  you  of  your 
right  to  obtain  judicial  review.  Such  review  is  available  to  you 
in  the  United  States  District  Court  for  the  District  in  which  you 
reside  or  in  the  United  States  District  Court  for  the  District  of 
Columbia.   5  U.S.C.  S  552(a)(4)(B). 


Sincerely, 


Grant  G.  Moy, 

Senior  CounseJ 

Department  of  Corporate  Affairs 

Division  of  Legal  Services 
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^i:5  2  8  m2 


H^solution  Trust  Corporation 


MEMORANDUM  TO: 
FROM: 

SUBJECT: 
DATE: 


All  Legal  Division  Employees 

Richard  T.  Ahoussie         /jT^Tj^ 
Acting  Senior  Vice  President     "^ 
and  General  Counsel 

Cooperation  with  GIG  Investigation 

August  27,  1992 


The  Inspector  General  has  the  authority  under  the  Inspector  General 
Act  and  FIRREA  to  conduct  audits  and  investigations  of  the  programs 
and  operations  of  the  Resolution  Trust  Corporation.  Albert  V. 
Casey,  Chief  Executive  Officer,  has  specifically  requested  that  the 
Inspector  General  investigate  allegations  regarding  the  conduct  of 
the  Corporation's  professional  liability  litigation.  That 
investigation  is  now  underway. 

As  always,  it  is  the  responsibility  of  all  Corporation  employees  to 
fully  cooperate  with  the  OIG  investigation  and  promptly  provide  all 
requested  information  to  authorized  OIG  representatives.  Given  the 
nature  of  OIG  investigations,  it  is  inappropriate  to  discuss  the 
investigation  with  anyone  other  than  the  OIG  representatives. 
Communications  with  an  attorney  for  the  purpose  of  giving  or 
seeking  legal  advise,  and  communications  between  a  bargaining  unit 
member  and  union  representative  for  the  purpose  of  obtaining 
representation  are  not  prohibited  by  this  admonition. 

You  should  also  be  aware  that  the  Inspector  General  Act 
specifically  guarantees  the  Inspector  General  right  of  access  to 
all  documents  available  to  the  Corporation,  and  prohibits  any 
reprisal  against  any  employee  for  disclosing  information  to  the 
Inspector  General. 

Thank  you  for  your  cooperation. 


RTA/jc 

cc:   Albert  V.  Casey 


EXHIBIT 

II     K 
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To: 

Cc:  f 

Dec: 

From: 

Subject: 

Data: 

Attach: 

Certify: 

Forwarded  by: 


•etegaliRTCDEN, •ei*gal-Xs»et««RTCDEN, *eLegal-Corp«RTCDDl 
•«L«gal-LiteRTCDEN, •«L«gal-ProjeRTC0ENR5 


Barbara  Shangraw^Legal-CorpeRTCOEN 

IG 

Tuesday,  December  22,  1992  10:03:41  MST 


I  would  like  to  reiterate  again  the  need  for  all  within  this  office  to  fully 
cooperate  with  the  office  of  the  Inspector  General.   Please  be  straightforward 
and  provide  all  documentation  that  they  request.   If  you  are  unsure  what  they 
are  asking,  please  ask  for  clarification. 

Also,  please  note  that  IG  investigations  are  confidential.   Please  restrict 
your  discussions  of  matters  under  investigation,  especially  to  those  outside 
of  the  agency. 


EXHIBIT 


I      L 
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OFFICE  OF 

INSPECTOR 

GENERAL 


RESOLimON  TRUST 
CORPORATION 


December  1992 

Dear  fellow  RTC  employee: 

Two  yean  ago.  the  Office  of  Inspector  General  established  a  nationwide  toll-free 
hotline  (1-800-833-3310)  to  receive  complaints  and  allegations  of  fraud,  waste, 
abuse,  and  mismanagement  in  RTC  programs  and  activities.   Thanks  to  your 
calls,  we  have  miuaied  almost  300  invesagaQons  and  inquiries  about  reported 
wrongdoing,  and  of  the  ones  completed.  23  percent  have  been  substanuated. 
These  cases  include: 

-an  RTC  official  who  improperly  accepted  a  gift  from  a  contractor, 

—a  managing  agent  submitting  false  travel  vouchers; 

—a  development  company  misrepresenting  itself  as  non-profit; 

—an  employee  who  flagrantly  abused  work  hours;  and 

— mdividuals  who  purchased  affordable  housing  as  investments. 

In  each  case,  correcuve  measures  have  been  taken. 

We  want  to  thank  you  for  making  these  calls  to  us.    With  your  continued 
assistance,  we  can  help  ensure  that  RTC  is  free  of  the  type  of  fraud  and  abuse 
that  led  to  the  savings  and  loan  debacle.    I  am  enclosing  a  pamphlet  that  explains 
our  hotline  operaaon  in  more  detail  and  a  card  that  can  be  put  into  your  rolodex 
for  easy  reference.    We  appreciate  your  interest  m  an  effecuve,  economical,  and 
efficient  RTC. 


Sincerely, 


(JjOiCUL/W 


John  J.  Adair 
Inspector  General 


1735  >.  Lr»«  S«f»«  •  »—il)«.  VA  liJM 
SOI  I7ik  StTM.  VW  ■  WhJuhcum.  DC  :»4J4-O001 
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Ilclpl  iulit 
Fraiul,  Waste,  and 
IMisnianagcment  at 
IMC 


1-800-833-3310 


HOTLINE 


•  '.illiT  may  rpmain  niwnvinnui  or  cnnriilinii.il 


OFllfKOr 

INSPECTOR 
GENERAL 


HKSOI.l  IIONTUVST 
COHPOHATION 
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You  Can  Hel^  Fight  Fraud,  Waste,  and  MisiQanagementl 


1-800-833-3310 


HSTLINE 


RTC   OFFICE   OF   INSPECIOR  GENERAL 


Olflce  of  Inapector  Gcnerml 

Attn:  HOTLINE 

RfMlullon  TViut  Corporation 

Inlematlonal  Place,  Suite  1 100 

1736  North  Lynn  Street 

RoMlyn,  VA  22209 

The  OIG  Hotline  u  sta/Ted  MondayFnd«y  from  Sam  to  4  p  m  .  Eastern  Time 
Messages  may  be  leFt  on  an  answering  machine  afler  hours 


U  you  suspect  fmud.  WM»e,  abuae,  or  (pismaiiaffeinepl  iii^M  fflC  proiRia  or  .-.  Vv 
'.  by  an  RTC  oontraclor,  call  or  write  the  HotUae  of  contact  (Hijf  pf  yte^(oUowrtpg£.."  .iV/ 
[    Inrpcctor General locationa;.  -J    ;  .  )y  ■'■■:j::'-:^yt/V^:^^^:;^^^^^ 


•;  -.^fl^^r: 


I^reittiatliui  '4O4-MS-670Q;  J 
Audit  4(M-88I-6ISS  •' 


J  KaaiaaClty'-  Jpvn^lnttoj^'-VBW  WfrTI'^  : 
■  '■\  -".•■•:■  •-■•=:>ii4a  \  .r.:'>:HBV96».7l4fV 


-DsUaa    .:    inwMtiiBHoav  aM-443-28oa—  .   , -. "    '  .-  ..:■.    ;  . ■  -•■.•;;-:' .; ,  y. ' ";- 

Audit                 i\i-H3-2Blf'  Headquarter. lliT«rtlgatj<ip.;.apj-4i».4S4» 

Denver         Invatlptloa     303-301-5850.  .;-•.:■:•'-•.-     ■■:''    ". 

.        A«dlt                 303-2SI-SBSa  •■■■.•         .-.    ' -V^- ■..'••"    ;-.,Vv 
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B 


ffice  of  Inspector  General 


Th*  Onke  of  Inspector  General  (OIG) 
mducU  independent  (nd  objective  audits 
nd  invcalifstiona  of  RTC  operations  and 
■ntractora  in  order  tod)  improve  RTCs 
Jficiency  and  elTectiveness.  and  (21  detect 
nd  prevent  fraud,  waste,  abuse,  and  mis- 
lanafement  in  RTC  programs 

The  Inspector  General  (IGI  is  appointed  by 
;ie  President  of  the  United  States  and  cnn- 
rmed  by  the  Senate  The  IG  wotkx  under 
.le  general  supervision  of  the  RTC  President 
nd  Chief  Executive  Officer  and  the  ThriD 
lepositor  Protection  Oversifihi  B<Htcd  Chuir- 
lan  and  reports  to  the  ConxrefA  im  the  per- 
■cmance  of  RTC  programs  and  nperatinns 
ilten.  OIG  reports  include  recommendations 
ir  changes.  Aiao.  if  rriminal  wrongdoing  or 
ther  improper  activity  is  found,  the  OIG 
■orka  with  the  Department  of  Justice  and 
iher  organixationa  to  ensure  that  appropri- 
te  judicial  and  corrective  actnns  are  taken. 


udits,  Investigations,  and 
I  Other  Initiatives 

The  OIG  has  a  comprehensive,  nationwide 
rogram  for  auditing  and  mvestigating  RTCs 
iCtivilies.  Audita  cover  a  variety  of  issues 
nchjding:  aaaet  management,  contracting, 
onaervatorship  operations,  resolution 
ictivity,  financial  and  administrative  activi- 
les,  and  information  systema.  Inventigationa 


have  focused  on  alleged  criminal  or  otherwiae 
prohibited  activities  involving  RTC  contrac- 
tors, employees,  vendors,  and  other  individu- 
als and  group*  who  participate  in  RTC 
programs  and  nperatiuna. 

The  OIG  also  perform.s  quality  reviews  of 
accounting  firm  audits  uf  various  RTC 
contrsctors;  and  reviews  proposed  RTC 
regulations,  directives,  and  legislation  to 
ensure  that  ( 1 1  RTC  directives  and  n>gula- 
tionx  are  consi-slent  with  existing  laws  and 
(21  sufTicienl  internal  controls,  necrssary  to 
prevent  fraud,  waste,  abuse,  and  mi^m<lniig«■ 
ment  will  lie  built  into  RTC  program  iipera- 
Unns 


IG  Hotline 


The  OIG  nperutrs  a  toll  free,  nationwide 
Hotline  ( 1  MM)  H.l.t'.'Uin)  tu  facililiite  report- 
ing incidents  of  fraud,  waste,  abuse,  and 
mismanagement  within  RTC  and  contractor 
operations  It  is  an  employee's  responsibdity 
to  report  suspected  instances  of  fraud,  waste, 
abuse,  and  mismanagement  in  RTC  pro- 
grams or  operations  The  OIG  Hotline  makes 
it  easier  for  RTC  empbyees,  contractors,  and 
others  to  report  incidents  of  fraud,  waste, 
abuse,  and  mismanagement  that  threaten 
the  success  of  RTC 


ow  Does  It  Work? 


When  a  call  is  placed  to  the  toll-free 
number,  the  caller  is  asked  to  provide  details 
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lo  •  Hotline  SUIT  membar.  Anyone  can  raport 
inrormation  openly,  anonyraoiuly,  or  confi- 
dentially. 

OIG  olTicials  carefully  review  each  hotjine 
complaint  lo  determine  if  it  warranla  review 
or  inveetigBtinn.  If  criminal  activity,  or  other 
serious  wrongdoing  is  alleged,  an  OIG 
investigator  or  auditor  ia  assigned  to  punue 
the  complaint  Other  matters  may  be  re- 
ferred to  RTC  management  to  review  the 
circumstances  surrounding  the  complaint 
and  report  findings  and  cnrreclive  actions  to 
the  OIG 


hat  Should  Be  Reported? 


Any  situation  that  involves  suspected 
fraud,  waala,  abuae,  or  anamanaganent  of 
RTC  pmgrams.  operations,  and  resources 
should  he  reported  to  the  OIG  Hotline 
Examples  nf  problems  that  should  be  re- 
ported include: 

■  contract  and  procurement  fraud  or  collu- 
sion; 

II  bribery  and  acceptance  of  gratuities; 

I  miamanageroenl; 


■  misuse,  embeztlement.  or  theft  of  govern- 
ment property  or  funds; 

■  amployce  misconduct  such  as  misuse  of 
ofTicial  position  and  acceptance  nf  unau- 
thorized gifVs.  and 

■  other  unethical  or  illegal  activities. 


■ 


0  Hotline  Callers 
Remain  Confidential? 


Confidentiality  is  grmnted  la  anyone 
reporting  a  problem  to  the  Hotline,  subject  I 
the  provisions  of  Section  7(b)  of  the  lnspecUi< 
General  Act  of  1978.  This  provision  require^ 
that  the  identity  of  etnptoyees  not  be  dis- 
ckaed  without  the  employee's  consent  or 
unless  the  Inspector  General  determines  th^i 
discloeurc  is  unavoidable  in  the  course  of  th< 
investigation  OIG  operational  controb 
ensure  that  the  identity  of  Hotline  sources  i> 
protected,  and  the  Inspector  General  Act 
prohibits  reprisal  actiona  against  federal 
employees  A  csller  may  also  remain  anony 
mous.  if  desired 


•.   tkeReiolulhti'Truilborpo-    ■ 
-  ration  iinu  tttahUihtd  by  Ihe 

y'\'liii6Miiln,'mhiiate,and'. 
'■  '  -.ntolvefdilei  §avtn'g§  and 
/'('  iaanii/Biiil  ^    ;    •..,    ■;  •:, 

'.tii  iricovii-}^aftrftin<U- 
^'  /ftitmlheinanagtmthi.  : 


k  y1-V^. 
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kmolution  Tnsgt  Cotporntion 


Auguat   6,    1992 


MZKQRANDUK  TOt    Bruoa  Pedcrson 
Bradlay  SnoUcin 
Jaoquelina  Taylor 


FROH: 


RZ: 


Albert  V.  Camay 
Presidant  and  CZO 


Augiist  11,  1992  App«aranae 
Sena^a  BanJcin?  Coaitlttea 


Tha  Sonata  Banlcing  CosBlttaa  haa  aa)(ad  that  yon  appaar  to  provida 
taatisony  in  Waablngton,  D.C.  on  Taaaday,  August  11  at  10:00 
a.m. ,  in  roan  534  or  tha  6anata  Dirkaen  Banata  Off  lea  Building. 
A  oopy  of  tha  latter  raquaating  your  prasanca  is  attacbad. 

It  ia  tha  fir»  policy  of  tha  Raaolution  Trtiat  Corporation  to 
cooparata  fully  and  forthrightly  vlth  Congrasa  in  tha  condoot  of 
tha  lattar'a  ovarsight  actlvitlea,  and  I  urga  you  to  approach  tha 
CoB&ittaa  in  that  spirit.   Lat  na  assura  you  that  your  appaaranoa 
will  not  hava  any  baaring  on  your  aaploy»ant  status  with  tha  HTC. 

It  will  not  b«  necessary  for  you  to  suJnit  your  writtan  marks 
to  us  for  prior  raviaw  or  olaaranca.  Should  you  wish  for  us  to 
photocopy  your  testimony  and/or  arrange  tor   its  physical  deliycry 
to  tha  CoBmittaa,  howavar,  please  contact  Pater  Knight  at  (202) 
416>2116. 


Thank  you. 

Attachment 


EXHIBIT 


I      M 


Ml   ITU 


NW  ■  WiMHinym.  DC    SOAU-QOOI 
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©       FEDERAL  DEPOSIT  INSURANCE  CORPORATION 
OFFICE  Of  The  Chairman 


August    7,    1992 


Honorable  Donald  W.  Riegle,  Jr. 

Chairman 

CoBffiittee  on  Banking,  Housing, 

and  Urban  Affairs 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Hr.  Chairman: 

Thank  you  for  your  recent  letter  concerning  testimony  by 
employees  of  the  Resolution  Trust  Corporation  at  the  Committee's 
August  11  hearing  concerning  RTC's  civil  litigation  efforts. 

As  part  of  internal  personnel  policy  and  procedural 
guidance  distributed  to  all  Federal  Deposit  Insurance  Corpora- 
tion managers  and  supervisors,  the  Corporation  sets  forth  prin- 
ciples with  respect  to  the  equitable  treatment  of  all  FDIC 
employees.   One  of  these  principles  guarantees  "protection  of 
employees  against  reprisal  for  lawful  disclosures  of  informa- 
tion...."  In  addition,  various  other  Corporation  personnel 
policies  reaffirm  this  principle. 

The  FDIC  will  conduct  itself  in  accordance  with  its 
policies  and  procedures. 


Sincerely, 


William  Taylor 
Chairman 
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THE  Denver  POCT 


Bailout 

agency 

critics 

harassed? 

RTC  bosses  accused 
of  improper  actions 

By  St«v»n  Wllmsmi 


Resolution  Trust  Corp.  manag- 
ers may  have  impiloperly  broken 
into  confidential  computer  files 
kept  by  an  employee  who  criti- 
cized the  savings  and  loan  bailout 
agency  and  aided  investigations 
into  waste  and  abuse,  according  to 
a  letter  written  by  Colorado  Rep. 
Pat  Scfaroeder. 

In  a  letter  to  Treasury  Secretary 
Lloyd  Bentsen  and  RTC 
Chairman 
Roger  Altman, 
Sdiroeder.  D- 
Colo.,  said  au- 
thorities may 
have  accessed 
electronic  cop- 
ies of  corre- 
spondence be- 
tween Bruce 
Pederson.  an 
RTC  attorney 

who  has  testi-  

fied      before   Schro«der 


h^. 


Congress  about  RTC  problems, 
and  investigators  for  the  General 
Accounting  Office  and  tiie  Office 
of  the  Inspector  General. 

RTC  managers  also  may  h^ve 
broken  into  computer  files  kept  -by 
Jackie  Taylor,  another  RTC  attor- 
ney who  has  exposed  troubles  in 
the  agency,  Schroeder  said. 

"I  am  extremely  conceiued  that 
management  may  have  broken  in- 
to the  computers  of  two  RTC  whia- 
tleblowers."  Schroeder  said  in  the 
letter,  dated  April  21.  1993. 

"This  action  can  only  be  seen-as 
reuliation  against  Mr.  Pedenon 
and  Ms.  Taylor  for  blowing  the 
whistle.  It  may  constitute  an  ille- 
gal wire-up  or  an  illegal  search 
and  seizure.  It  surely  sends  a  chill- 
ing message  to  potential  whistle- 
blowers  at  the  RTC." 

The  letter  asks  Bentsen  and  Alt- 
man  to  investigate  the  charges. 

"You  must  send  a  message  to 
nunagement  that  you  will  not  tol- 
erate this  kind  of  harassment  aod 
a  message  to  federal  employees 
that  they  can  expose  waste,  frand 
and  abuse  without  fear  of  retalia- 
tion," said  Schroeder.  ^ 
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Schr  oeder  calls  for  investigation 
of  alleged  RTC  computer  hreak-in 

ByJohnRtbehook  Peteioo  ind  Tayior,  hw- 

NemRmiEsiauEdU^ ~  r^-.^^  tte  RTC    last  yor 

r.cwniwcr'iiTTr.rrrr  testified   bcfore   Congre», 

Rep.,  Pat  Schroeder  said  diarging  that  tbe  zgeocy  ivas 

Wednesday  she  is  calhng  for  an  bz  in  going  after  lawyers,  w> 

investigation  of  management  at  mumauu,  offioers  and  others 

the  Resolution  Trust  Corp/s  respooaiUe  for  the  ^ihire  of 

Denver  office  for  allegedly  savings  and  loms. 

breaking  into  the  computers  of  Schroeder  said  their  compot- 

two  **whistleblowers. "  ers  oootained  correspondences. 

In  April  21  letters  to  Roger  documents  and  comnumicatio^ 

'  Altman,  chairman  of  the  RTC,  with  Coogresaiooal  offices, 

and  Lloyd  Bentsen.  treasury  "This  action  can  only  be  seen 

secretary,  the  Colorado  Demo-  as  retaliation  against  Mr.  P«- 

crat  said  she  is  "extremely  con-  derson  and  Ms.  Tayior  for  bbw- 

cemed"  that  management  may  ing  the  whistle."  Schroeder 

have  broken  into  the  computers,  said.  "It  may  ooostxtute  an  iDe- 

of  Bruce  Pederson  and  Jacque-  gal  wireup  or  an  Ole^  search 

line  Taylor.  and  seizure. 


», 
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To: 

Cc:  , 

Bcc: 

Fron: 

Sub3ect: 

Date: 

Attach: 

Certify: 

Forwarded   by: 


aoiG@RTC^^F 
Bjuce   Pedersoni§Legal-Corpi§RTCDEM 

Jackie  Taylor§Legal-Assets@RTCDEN 

Monday,    February      8,    1993    10:26:19   MST 

V 


What  is  a  good  time  to  talk  this  week  regarding  the  copies  I  dropped  off? 

Also,  is  the  IG  convinced  that  our  e-mails  to  the  IG  are  confidential?   How 
about  our  telephone  calls?   I  have  been  hearing  "rumors"  lately  concerning 
confidentiality  of  communications  (or  lack  thereof)  regarding  RTC  field  offices 
e-mails  and  telephones.  Certainly,  the  staff  in  multiple  locations  continues 
to  express  their  fears  along  these  lines.   If  they  are  not  completely 
confidential  from  surveillance  or  "taps"  it  would  seem  that  communicating  with 
the  IG  by  these  methods  actually  would  be  harmful  to  the  security  and 
confidentiality  of  any  investigation. 


To: 
Cc: 
Bcc: 

From: 

Sub;]ect: 

Data: 

Attach: 

Certify: 

Forwarded  by: 


Jackie  Taylor§Legal-Assets@RTCDEN 


_     _JOIG?RTCJ 
re:   Meeting 
Monday,  February   8,  1993  10:43:00  MST 


Wednesday  through  Friday  looks  good.   Pick  a  date  and  time  and  let  ne  know. 

Re:   E-mails  and  phones--If  anyone  has  EVIDENCE  that  anything  illegal  is  going 
on  with  either  means  of  communication,  I  would  hope  they  would  express  their 
concerns,  along  with  the  evidence  to  us — because  we're  not  just  talking  "nosey,' 
we're  talking  multiple  felonies  if  we  have  evidence  phone  or  computer 
"tapping"  is  taking  place.   Wire-tapping  is  not  authorized  unless  you  have  a 
court  order,  and  computer  "tapping"  constitutes  an  illegal  search  absent  a 
subooena . 
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To:  ^^■■^■q|Bl9aoiG@RTCS^ 

Cc:  ?ruce   Peaerson^Legai-Corp#RTCOEM 

Be-: 

Fron:  Jackie  Taylor§Legal-Assets§RTCDEN 

Siiojecr:  re:   Meeting 

Date:  Monday,  February   8,  1993  11:03:49  MST 

Attach: 

Certify:  Y 

Forwarded  by: 


It  will  have  to  be  Friday  morning  that  we  meet.   I  am  booked  most  of  the  rest  o: 
the  week. 

I  understand  the  legalities  of  what  you  are  saying.   I  did  not  intend  to  inply 
I  have  any  evidence  of  anything.   I  would  have  to  be  a  much  more  technically 
oriented  person  than  I  am  to  be  able  to  even  have  an  understanding  of  how  one 
would  begin  to  gather  evidence  of  that  nature.   I  was  just  asking  a  question 
and' passing  on  office  gossip.  So  many  people  that  talk  to  me  are  very  worried 
about  that  issue.   I  answer  them  as  you  have  answered  me,  but  that  doesn't 
seen  to  alleviate  their  concerns.   They  seem  to  be  looking  for  an  official 
pronouncement  that  "NO  THESE  THINGS  ARE  NOT  HAPPENING"  rather  than  the  anwer 
both  you  and  I  have  given,  which  is  "IT  IS  AGAINST  THE  LAW  TO  DO  THIS.  IF  YOU 
HAVE  PROOF  IT  IS  BEING  DONE,  TELL  THE  IG".   Oh  well,   I  needed  to  ask  for  my 
own  peace  of  mind  also.   My  confidence  and  trust  level  in  legal  management 
perfoming  honestly  and  ethically  in  this  type  of  matter  is  not  very  high  after 
what  I  have  been  through  ever  the  last  year.   See  you  on  Friday  morning.   I 
will  come  over  there  or  call. 
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To: 

I 

Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


Bruce  PedersoniLegal-CorpeRTCDEN 
Jackie  Taylor§Legal-Assets§RTCDEN 


^OIGlRTCf 
WA-92-0028 
Friday,  February  12,  1993  13:13:32  MST 


I  had  a  talk  with  my  boss  ^PlMHB^^  following  the  interview  X  had  with  you 
this  morning.  4HBmmP^would  like  to  write  a  letter  to  4MlHB^Ba^B^«>/ho  is 
in  charge  of  administration  for  Legal,  and  pass  onto  ^BHBIP^  for  his  action 
briefly  what  your  complaints  were  to  me  this  morning. 

To  do  that  we  obviously  need  to  identify  either  both  or  one  of  you  as  the 
complainant. 


And  just  so  we're  on  the  same  wave  length,  here's  whatj 
attention  to: 


'would  call- 


1.  Opening  of  mail  marked  personal  and  confidential  for  Bruce 

2.  Passing  around  of  mail  marked  personal  and  confidential  for  Bruce 

3.  Unanswered  grievance  by  Larry  Brock  for  Bruce 

4.  Comings  and  goings  being  clocked  for  Jackie 

5.  Legal  administration  refusing  to  give  access  to  time  and  attendance,  job 
description  records  to  both  Jackie  and  EEO 

6.  People  with  info  on  above  afraid  to  come  forward  because  of  reprisals 

By  E-mail,  let  me  know  if  you  agree  to  let  us  use  your  name(s)  with  Karlson. 
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To:  •■■■■MapB^^olGeRTClM^ 

Cc:  Jackie   Tayior§Legal-Assecs§RTCDEN 

Bcc: 

From:  Bruce  Pederson§Legal-Corp§RTCDEN 

Subject:  re:  WA-92-0028 

Date:  Tuesday,  February  16,  1993   9:48:17  MST 

Attach: 

Certify:  N 

Forwarded  by: 


We  would  like  to  see  the  following  list  of  issues  raised  by^^^lyin  a  letter 
to^BHHBHto*   The  first  six  are  from  your  EMail  to  us. 

1.  Opening  nail  marked  confidential  and  personal. 

2.  Leaving  confidential  mail  on  management's  desk. 

3.  Unanswered  grievance  for  Bruce. 

4.  Clocking  Jackie's  attendance. 

5.  Legal  admin,  refusal  to  give  Jackie  info/records. 

6.  Intimidation  of  employees  for  being  seen  with  us. 

7.  Denial  of  Jackie's  AWS  day  when  she  is  on  business  travel, 
(management  also  denied  comp  and  overtime  pay)   Call  Jackie  for 
details  if  needed. 

8.  Denial  of  Bruce 's  request  for  restoration  of  35  hours  of  forfeited 
annual  leave  from  1991. 

9.  Management  efforts  to  impose  itself  between  us  and  OIG  and  GAO  officials 
and  members  of  Congressional  staffs. 

We  appreciate  your  willingness  to  pursue  these  issues  on  our  behalf.   Please 
call  or  EMail  me  if  you  need  additional  information.   I  also  plan  to  write  !■ 
^HlMBr  regarding  the  mail  issue  by  tomorrow.   I  plan  to  make  passing 
reference  to  some  of  the  above  issues  which  affect  me. 

Thanks! 

Bruce 
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REClIVED 
JUL  2  6  1933 

BESOLUTION   TRUST  CORPORATION 

RaoJnnf  Tht  Criua 
Rcitorini  Tlw  Confidence 

July  23,  1993 


James  A.  Clark,  Esq. 

Baker  6  Hosteller 

303  East  17th  Avenue,  Suite  1100 

Denver,  CO.,   80208-1264 

Dear  Mr.  Clark: 

As  you  are  aware,  on  January,  1993,  I  wrote  you  a  letter  regarding 
the  relationship  between  Jeffrey  North  of  your  firm,  and  legal 
matters  involving  the  Resolution  Trust  Corporation.  A  copy  of  that 
letter  is  attached  for  your  reference. 

Based  on  conversations  between  members  of  my  staff  and  employees  of 
the  Office  of  the  Inspector  Genera j.,  it  is  now  my  understanding  that 
the  ongoing  investigation  relates  only  to  matters  which  arose  in  the 
former  Western  Region  of  RTC,  which  included  the  Denver,  Phoenix  and 
Newport  Beach  offices.  However,  RTC  management  has  received  no 
report  on  the  results  of  the  investigation. 

I  am  concerned  that,  the  conditions  I  imposed  on  Mr.  North  and  the 
firm  have  been  in  place  for  more  than  six  months  without  any 
indication  that  t^ ^  investigation  will  soon  come  to  a  conclusion  or 
be  terminated.  I  recognize,  therefore,  that  it  is  appropriate  to 
reconsider  the  scope  of  the  conditions  in  the  light  of  the  length 
of  time  in  whicn  the  investigation  has  been  ongoing. 

I  continue  to  be  concerned  that  Mr.  North  be  screened  off  from  any 
matter  that  might  bear  a  relationship  to  matters  which  were  pending 
while  he  was  RTC  Regional  Counsel  for  the  Western  Region.  In  order 
that  the  RTC  can  be  fully  protected,  I  would  like  the  firm  to 
continue  to  screen  Mr.  North  from  any  work  or  matter  that  relates 
to  the  former  Western  Region,  or  that  arose  out  of  matters  within 
the  purview  of  any  of  the  existing  Denver  or  Newport  Beach  Field 
Offices  (including  those  relating  to  operations  or  accounting  work), 
or  any  thrift  for  which  those  offices  are  responsible. 

However,  in  my  view,  Mr.  North  need  no  longer  be  screened  off  from 
matters  assigned  to  Baker  &  Hostetler  fey  any  of  the  other  field 

EXHIBIT 
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Janes  A.  Clark,  Esq. 
Page  Two 
July  23,  1993 

offices  (Atlanta,  Dallas,  Valley  Forge  or  Kansas  City)  or  the 
Washington  office,  providing 

1.  They  do  not  meet  the  criteria  described  above  (regarding 
work  related  to  the  fomer  Western  Region,  ind 

2.  Mr.  North  had  no  role  whatsoever  in  soliciting  the  work 
for  Baker  &  Hostetler  after  he  joined  the  firm,  and 

3.  Mr.  North  had  no  role  whatsoever  in  recommending  or 
assigning  the  work  to  Baker  t  Hostetler  while  he  was  an  employee  of 
RTC. 

At  this  time,  and  until  the  situation  changes,  it  is  no  longer 
necessary  for  RTC  to  avoid  having  Mr.  North  work  on  any  matter.  As 
a  general  proposition,  there  is  no  objection  to  having  him  working 
on  matters  from  which  he  will  not  be  screened,  under  the  criteria 
described  above.  I  am  mindful,  however,  that  when  the  results  of 
the  investigation  are  reported  to  RTC  management,  a  more  complete 
screen  may  have  to  be  reimposed.  Therefore,  before  Mr.  North  may 
work  on  any  specific  RTC  matter,  the  firm  should  obtain  the  express 
written  permission  of  the  field  Assistant  General  Counsel.  Also  all 
relevant  RTC  requirements  relating  to  legal  services  agreements, 
including  the  scheduling  of  Mr.  North's  billing  rate  in  RLIS,  must 
be  met. 

Given  the  nature  of  the  investigation,  please  ask  that  attorneys 
other  than  Mr.  North  conduct  direct  communications  on  behalf  of  the 
firm,  with  any  RTC  employees  regarding  RTC  matters.  I  prefer  that 
Mr.  North  be  asked  not  to  do  so.  This  will  ensure  that  no  new 
incidents  or  allegations  arise  while  the  investigation  is  ongoing. 

Like  you,  I  am  hopaful  that  the  investigation  will  be  concluded  with 
dispatch,  and  that  none  of  the  limitations  described  above  will  be 
necessary  in  the  future. 

Sin. arely  yours, 

Richard  T.  Aboussie    '^' 
Acting  General  Counsel 


cc:   John  Woodrum 

E.  Glion  Curtis 
Sally  Ridenour 
Thomas  Luck 
David  Swiss 
Arturo  Vera-Rojas 
Barbara  Shangraw 
Neil  B.  Van  Winkle 
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To: 


Cc: 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


*§legal-assets§rtcden 
*^legal-corp#rtcden 
"^i  legal- lit  irtcden 
*eiegal-proj§rtcden 


Colleen  LarseniLegal-CorpiRTCDEN 

Welcome 

Friday,    Septeinber    17,    1993      8:49:35   MDT 

N 


Please  welcome  the  following  employees  to  the  Legal  Division: 

EXT    NAME  ROOM      SECTION  TITLE 


3586 

Baldwin,  Dana  M. 

3500 

4684 

Dallin,  Angela  L. 

3847 

4789 

McLaurin,  Randolph  A. 

3736B 

4672 

Posey,  Mar)c  E. 

3833 

4722 

Ramirez,  Norma  L. 

3736A 

4766 

Reyes,  Marie 

3725C 

4674 

Rhodes,  Rhonda  L. 

3827 

4788 

Schreiber,  Lisa  G. 

3736D 

Veltri,  Patricia  S. 
Wollman,  Jamie  B. 

3817E 

4706 

3860 

Adnin/Whisman 
Lit/Unger 
Assets /Boelte 
00  Mgmt/Enright 
Assets/ Boelte 
Assets /Vaughan 
Lit/Lincoln 
Assets /Mess ite 
Lit/Lincoln 
Lit/Miller 


File  ClerJt 

Legal  Tech 

Legal  Tech 

Attorney 

Secretary 

Secretary 

Attorney 

Paralegal 

Legal  Tech 

Attorney 


Dana  Baldwin,  Randy  McLaurin,  Rhonda  Rhodes,  Patricia  Veltri  and  Jamie  Wollman 
will  be  joining  us  from  private  industry.   Angela  Dallin,  Mark  Posey,  Norma 
Ramirez,  Marie  Reyes  and  Lisa  Schreiber  are  transferring  from  the  FDIC. 
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SUPPLEiMENT  TO  THE  STATEMENT  OF 

Thomas  J.  Bumside 

TO  THE  SENATE  COM^^TTEE 

ON  BANKING,  HOUSING  AND  URBAN  AFFAIRS 

SEPTEMBER  30,  1993 


I.  RTC  USE  OF  SUBPOENAS  IN  TEXAS 

A.   THE  IMPORTANCE  OF  SUBPOENAS 

As  discussed  in  my  earlier  testimony,  the  administrative  subpoena  power  is  the  RTC's  most 
powerful   tool  in  investigating  and  pursuing  S&L  wrongdoers.    With  subpoenas,  the  RTC  can 
"follow  the  money  trail"  before  ever  making  a  decision  on  whether  to  pursue  the  claim.   The 
successful  trace  of  the  "money  trail"  in  Texas  has  resulted  in  most  of  the  large  recoveries. 
Perhaps  more  important,  the  aggressive  use  of  subpoenas  has  resulted  in  the  pursuit  of  highly 
culpable  defendants  while  avoiding  those  cases  involving  less  egregious  conduct  by  those  on 
the  fringe  of  the  S&L  decision-making. 

(1)  Financial  Impact  of  Subpoenas  on  Texas  Claims.   The  RTC  Texas  field  offices 
in  Dallas,  San  Antonio,  and  Houston  and  the  Dallas  regional  office  handled  the  investigations 
of  129  failed  S&L's.     In  99  of  those  cases,  the  RTC  failed  to  issue  any  admmistrative 
subpoenas  from  1989  until  1993.    In  another  30  cases,  the  RTC  engaged  in  some  very  limited 
subpoena  usage.   The  RTC  only  aggressively  used  subpoenas  (15  or  more  subpoenas  per 
S&L)  in  5  %  of  its  cases.     The  following  table  illustrates  the  use  of  subpoenas  in  Texas  RTC 
thrifts: 
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The  failure  to  issue  any  subpoenas  in  99  Texas  S&L's  becomes  even  more  shocking  when 
contrasted  with  the  distribution  of  recoveries  according  to  subpoena  usage.    The  RTC  only 
aggressively  used  subpoenas  in  5  %  of  its  investigations;    those  seven  investigations  resulted 
in   93%  of  the  Texas  field  'recoveries. 


RTC  TEXAS  RECOVERIES  BY  SUBPOENA  USAGE 


Zero  subpoenas 


1  to  1  4  subpoenas 


I 
I 


99  Texas 
S&Ls 


30  Texas 

S&L's 


over  1  4  subpoenas 


7  Texas  S&L's 


10  20  30  40  50 

Recoveries  in  Millions 


60 


70 


80 


'    Washington  D.C.  retained  direct  control  over  an  additional  seven  thrifts  in  Texas.    I 
believe  that  several  of  those  investigations  used  few,  if  any,  subpoenas.    Since  Dallas  did  not 
track  Washington  subpoenas,  however,  I  had  insufficient  information  to  include  the  D.C. 
cases  in  this  analysis.    Similarly,  1  could  not  analyze  the  Texas  S&L's  under  FDIC  control.    I 
also  believe  that  the  FDIC  had  a  low  usage  rate  for  subpoenas  m  Texas.    The  RTC  and  FDIC 
undoubtedly  would  be  delighted  to  provide  those  figures  to  the  Subcommittee  if  asked. 
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(2)  Intangible  Impact  of  Subpoenas  on  Texas  Claims.   The  statistics  only  tell  part  of 
the  story.   The  real  importance  of  subpoenas  comes  when  the  RTC  obtains  the  critical 
evidence  needed  to  bust  open  a  case.    For  example,  the  aggressive  use  of  subpoenas 
generated  the  following  items  of  proof  on  Texas  RTC   cases: 

►  An  accountant's  workpapers  that  revealed  that  two  officers  received  eighteen 
million  dollars  in  eighteen  months; 

►  An  investment  banker's  file  that  described  an  S&L  owner's  unsuccessful 
attempts  to  sell  his  real  estate  companies  before  he  "sold"  the  companies  to  the 
S&L  for  S70  million  in  cash  and  stock; 

►  Real  estate  records  that  proved  that  a  developer  "bought"  raw  land  for  S13 
million  on  a  Friday  and  "sold"  it  to  the  S&L  for  S26  million  on  Monday.  (The 
RTC  sold  the  land  for  about  two  million  six  years  later) 

•■  A  key  witness  who  placed  the  thrift  owner  at  a  negotiating  table  in  a  Dallas 

airport  when  none  of  the  S&L  records  placed  the  owner  anywhere  near  the 
transaction; 

•■  Bank  records  of  a  Texas  lawyer  who  laundered  three  million  dollars  of  S&L 

loan  proceeds  so  that  the  owner  of  the  S&L  could   retain  control  of  the  S&L 
for  another  two  years  at  an  additional  taxpayer  cost  of  one  hundred  million 
dollars; 

Not  all  subpoenas  result  in  a  home   run.    Often,  the  pursuit  of  the  money  trail  is  a  tedious 
tracing  of  money  from  person  to  person  until  you  identify  everyone  who  was  unjustly 
ennched  by  the  transaction.     In  either  case,  however,  the  evidence  gives  the  RTC  an  almost 
overwhelming  advantage  at  the  negotiating  table  or  in  the  court  room.   Imagine  having  the 
tesumony  and  records  of  one  hundred  witnesses  before  even  tiling  the  lawsuit.    In  one  such 
case,  the  potential  defendants  faced  with  the  prospect  of  defending  against  such  a 
well-prepared  RTC  collectively  paid  the  RTC  over  S12  million  without  ever  taking  a 
deposiuon. 

It  is  no  accident  that  93  %  of  all  RTC  Texas  field  recoveries  came  in  the  few  cases  where  the 
RTC  aggressively  subpoenaed  evidence  before  suing.    Likewise,  it  is  not  surprising  that  the 
RTC  found  "no  evidence"  of  merit  or  net  worth  in  most  of  the  99  cases  in  which  it  never 
issued  a  subpoena. 


n.   THE  1992  REORGAMZATION 

The  RTC  Inspector  General's  report  on  the  1992  PLS  purge  provides  a  chilling   portrait  of 
senior  RTC  managers  who  destroyed  the  Professional  Liability  program  in  a  quest  for 
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personal  power  and  revenge.   The  impact  of  the  reorganization  nationally  was  devastating. 
"Overall,  PLS  lost  approximately  50  percent  of  its  experienced  trained  attorneys,  replaced 
three  of  its  top  four  senior  field  managers,  and  transferred  43  %  of  its  caseload  from  one 
attorney  to  another." 

The  impact  of  the  reorganization  in  Dallas  is  even  more  dramatic.    Between  May  of  1992 
and  October  of  1993,  the  RTC  has  transferred  almost  100%  of  its  Texas  caseload  to  attorneys 
hired  after  the  1992  reorganization.    Almost  80%  of  the  PLS  line  attorneys  currently  in 
Dallas  joined  the  program  since  March  of  this  year.   Two  attorneys  from  Kansas  City  have 
assumed  control  over   Dallas  PLS  and  are  frantically  applying  Band-Aids  to  a  program  that 
lacked  any  supervision  for  over  a  year.    Despite  the  disintegration  of  the  Texas  program, 
however,  the  RTC  still  proudly  boasts  that  its  "increased  staffing"  proves  its  continuing 
commitment  to  the  program! 


I 


The  1992  purge  of  PLS  directly  effected  the  use  of  subpoenas  on  Texas  cases.    On  June  1, 
1992,  the  statutes  of  limitations  on  Texas  S&L's  with  64%  of  the  total  assets  under  RTC 
control  were  still  alive.     Yet,  the  use  of  subpoenas  on  Texas  investigations  dropped  to  almost 
zero.  Indeed,  excluding  my  subpoenas,  Texas  RTC  lawyers  issued  only  ten  subpoenas  for  the 
seven  months  following  the  reorganization. 


140    -r 


TEXAS  SUBPOENAS  ISSUED  BY  QUARTER 


1992  Reorganization 
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The  natural  question  that  flows  from  the  devastation  of  such  a  politically  sensitive  program  is: 
What  motivated  the  crippling  purge? 

Avoiding  far  more  insidious  motives,  the  RTC   Inspector  General  found  that  an  "internal 
struggle"  or  "friction"    between  PLS  and  the  rest  of  the  Legal  Division  "appeared  to  have 
been  a  significant  factor  in  staffing  decisions"  in  the  1992  reorganization: 

"The  former  General  Counsel's  motive  for  returning  career  employees  may 
have  been  well  intended.    However,  in  reality,  other  senior  Legal  Division 
managers  used  the  process  to  return  PLS  employees  they  did  not  want  without 
regard  to  the  intent  of  the  "put  back"  process  or  the  professional  liability  work 
that  remained  to  be  done.   The  Legal  Division's  process  for  selecting 
employees  to  be  returned  to  FDIC  was  subjective  and  poor;y  managed.    Legal 
Division  managers  met  on  May  5,  1992,  and,  using  the  newly  developed 
organization  chart,  selected  who  they  wanted  to  fill  the  various  attorney 
positions  in  the  six  field  supersites.    This  was  characterized  by  one  attendee  as 
a  meeting  to  get  rid  of  people  they  did  not  want.   The  former  general  Counsel 
did  not  get  involved  with  this  process. 

Selections  for  PLS  groups  were  made  without  using  criteria,  standards,  or 
guidelines  and  without  regard  for  the  workload.    In  the  Denver  and  Atlanta 
regions,  where  relations  between  the  PLS  and  the  top  Legal  Division 
management  were  already  strained,  "put  back"  decisions  had  the  appearance 
of  management  taking  an  opportunity  to  return  PLS  employees  that  were  not 
perceived  as  "team  players.  "  In  several  cases,  it  appears  that  senior 
management  based  staffing  and  put  back  decisions  on  prior  working 
relationships  and  did  not  use  analysis  of  office  staffing  needs  or  expected 
workload  to  make  PLS  staffing  decisions." 


Also,  some  management  decisions  involving  reassignment  of  PLS  attorneys 
appear  to  have  been  based  on  personal  preferences  rather  than  a  reasoned 
agenda  for  minimizing  the  effects  of  the  reorganization  on  the  PLS  workload. 
In  Atlanta  and  Denver,  as  discussed  previously,  PLS  managers  and  regional 
counsel  had  been  at  odds  regarding  management  of  the  PLS.    These 
differences,  more  than  concerns  for  the  nrofessinnal  liahilitv  nmeram  itself 
seemed  to  have  influenced  staffing  decisions.  " 

We  have  yet  to  see  any  of  these  RTC  legal  managers  who  destroyed  a  program  for  personal 
power  suffer  any  consequences  for  their  actions.    Most  of  the  managers  remain  in  control  at 
the  RTC  or  are  seeking  refuge  from  taxpayer  wrath  at  the  FDIC.    How  can  such  legal 
managers  who  crippled  the  RTC  for  personal  reasons  go  unpunished?   Does  the  label  "just 
turf  battles"  somehow  exonerate  legal  managers  from  responsibility  for  the  fate  of  the  RTC 
Professional  Liability  program? 
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in.   FAILURE  TO  ACT  AS  A  TEAM 

The  Investigations  Unit  in  Dallas  is  the  heart  and  soul  of  the  remaining  Texas  cases.   The 
collective  experience  of  the  investigative  staff  is  one  of  the  chief  remaining  assets  of  the 
Texas  program.    Many  investigators  have  between  ten  and  twenty  years  "hands-on" 
experience  with  Texas  S&L's  and  bring  invaluable  insight  into  accounting,  regulatory, 
lending,  real  estate,  and  other  specialized  areas  crucial  to  the  development  of  viable  claims. 
Additionally,   the  almost  complete  turnover  in  Dallas  PLS  lawyers  has  forced   the  Dallas 
investigators  to  become  the  last  remaining  effective  RTC  supervision  of  the  cases.   Simply 
stated,  the  Investigations  Unit  is  the  RTC's  "institutional  memory"  on  the  Texas  cases. 

Perhaps  more  important,  the  Dallas  investigators  have  become  the  RTC's  conscience  on  the 
Texas  cases.    Rather  than  blindly  promoting  a  rigid  "aggressive-conservative"  litmus  test  to 
professional  liability  decisions,  they  sought  to  examine  the  facts  of  each  case  on  its  merits.   If 
they  saw  a  case  they  believed   was  improperly  filed,  they  attempted  to  stop  it.    Conversely, 
they  resisted  the  closure  of  cases  without  adequate  investigation.      Now,  they  have  dared  to 
protest  the  systemic  collapse  of  the  Texas  cases  —  whether  because  of  gross  mismanagement 
or  otherwise  — by  cooperating  with  the  GAO  and  this  Subcommittee  in  their  investigations  of 
the  Texas  problems. 

The  cooperation  has  its  price.    Almost  one  year  after  the  PLS  purge  of  1992,  the  RTC 
Investigations  Unit  apparently  has  begun  its  own  purge.     As  punishment  for  the  Dallas 
cooperation  with  the  United  States  Senate  and  the  Government  Accounting  Office  inquiries, 
the  RTC  managers  have   "reorganized"  Dallas  Investigations.     RTC  Director  of 
Investigations  James  Dudine  has  sent  a  "shadow"  management  team  from   Washington  and 
Kansas  City  to  Dallas  and  more  than  doubled  the  size  of  the  Dallas  Investigations' 
management  group.   The  old  managers  have  now  found  their  staff  cut  by  75%. 

Further,   Dudine  has  endorsed  the  Legal  Division's  efforts  to  "shun"  the  Investigations 
management  who  first  reported  the  Dallas  debacle  within  the  RTC  and,  then  later  to  GAO 
and  Congress.    In  July,  Dudine  overtly  sought  to  "...explore  options  available  to  insulate 
Jones  and  Mendoza  from  direct  contact  and  'client-like'  responsibility  over  PLS  case.  " 
As  if  isolation  is  not  enough,   RTC  management  has  now  descended  upon  Dallas 
Investigations  in  search  of  "leaks"  or,  as  is  more  common  here  in  Missouri,  "broken  levees 
on  the  Mississippi." 

Meanwhile,  subpoenas  are  not  issued.   Cases  languish.   And  experienced  RTC  employees 
increase  efforts  to  leave  the  devastated  Texas  program.    History  repeats  itself. 
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eeSOlUTION  TBUST  COIfPOIfATION 

KdalvlBi  Th*  Criiit 
Sf«orin|  The  CoaRdtace 


March  23,  1993 


Thomas  Hindes 
Assistant  General  Counsel 
Professional  Liability  Section 
RESOLUTION  TRUST  CORPORATION 
1717  H  Street,  10th  Floor 
Washington,  D.C.   20006 

Re:   Resignation  in  Protest 

Dear  Tom: 

For  the  reasons  set  forth  in  my  memoranda  of  March  18,  1993  and 
March  3,  1993,  I  do  not  believe  that  I  can  work  effectively  for  the 
Resolution  Trust  Corporation  auiy  longer.  Accordingly,  I  hereby 
submit  my  resignation  from  the  RTC  as  of  April  4,  1993  (or  at  some 
other  mutually  acceptable  date.) 

I  attach  the  memoranda  of  March  18  and  3  as  an  integral  part  of 
this  resignation  letter  and  strongly  urge  you  to  look  into  this 
matter  further.  As  we  discussed,  I  would  like  to  have  an  exit 
interview  with  you  in  Washington  to  explain  more  fully  my  views  on 
the  situation  down  here  and  the  reasons  for  my  resignation  in 
protest.  Please  advise  me  of  a  convenient  time  for  such  exit 
interview. 

I  look  forward  to  our  meeting. 

Sincerely  yours, 

Thomas  ff\    Bumside 

Enclosure 

cc:   William  DePugh  (with  enclosures) 

Diane  Mendoza  " 

Chris  Jones  " 

Mark  Gaibrellian  " 

Arturo  Vera-Rojas  " 

David  Stockwell  " 

D.  Rex  Taylor  " 

Mark  Greenwald  "  \ 

Bruce  Pederson  " 

Thomas  Bambrick  ■ 

Wayne  Fogle  " 

John  Adair  " 

Edward  Stephenson  " 
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BACKGROUND  ON  TEXAS'S  S&L's 

A  Never  Ending  Story 

An  Introduction  to  the 
S&L  Symposium 

by 

G.  Christian  Hill 


Despite  the  hundreds  of  acticles  written  about  the 
c;iuses  and  implications  of  the  thrift  debacle,  it  re- 
mains a  disaster  with  a  continuing  capacity  to  surprise 
»t\d  confound.  Several  hundred  savings  and  loan  aS' 
sociations  (S&Ls)  considered  likely  to  survive  just  a 
year  ago  are  now  failir\g  or  distressed.  Reliable  esti- 
mates of  the  total  1 0-year  cost  of  resolving  failed  S&Ls 
■ire  now  more  than  double  the  $157  billion  predicted 
in  August  1989. 

There  is  a  widespread  misunderstanding  of  the 
history  and  future  of  this  financially  cataclysmic  event, 
partly  because  those  respot«ible  for  it — thrift  opera- 
tors, regulators,  accountants,  and  politicians,  among 
others — have  assiduously  sought  to  minimize  and 
misrepresent  their  contributions  to  the  problem.  They 
have  tended  to  blame  each  other — accurately  as  it 
turns  out — for  negligence,  delay,  and  deferral. 

But  this  invidious  process  has  obscured  the  more 
fundamental  flaws,  in  the  way  our  financial  system 
operates  and  the  way  it  is  politically  administered, 
that  fostered  the  thrift  debacle.  Because  several  of  the 

Mr    HiS  u  i>ie  Son  Ftannjco  Bureau  Oief  of  The  Wall  Street 
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root  causes  of  the  debacle  have  not  been  addressed, 
the  intended  solution  to  the  crisis,  the  Financial  Re- 
form, Recovery,  and  Enforcement  Act  of  1989 
(RRREA),  is  no  more  than  a  stop-gap  measure.  More- 
over, it  falls  fat  shoa  of  paying  for  the  losses  that  will 
actually  be  incurred  over  the  next  decade.  FIRREA 11 
is  apt  to  be  near  the  top  of  Congress's  political  agenda 
by  fall  1991. 

Thus,  the  Stanford  Law  9  PoUc^  Review's  sytnpo- 
sium  on  the  thrift  debacle  is  a  particularly  timely  and 
useful  exercise.  Much  remains  to  be  done  in  terms  of 
policy  makit\g  and  assessir^  causes  and  costs.  Many 
of  the  articles  assembled  here  illuminate  the  likely 
problenw  of  the  future  by  distinguishing  between  sec- 
ondary and  primary  causes  of  the  thrift  crisis. 

There  is  common  agreement  that  the  biggest  mis- 
takes leading  to  the  thrift  crisis  were  the  decisiotu  by 
the  Federal  Home  Loan  Bank  Board  (FHLBB),  from 
1980  to  1989,  to  allow  savings  at^  loan  associations 
to  operate  with  little  or  no  capital,  and  the  FHLBB's 
inability  to  supervise  these  ittstitutions  as  they  ran 
amuck.  The  amazing  and  perverse  history  of  capital 
forbearance  is  well  summariied  in  the  presentation  of 
William  Black,  general  counsel  for  the  Federal  Home 
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Loan  Bank  of  San  Francisco,  in  his  paper,  "Ending 
Ovir  lorebcarers'  Forbearances."  From  1980  to  1982, 
through  a  series  of  accounting  deceits,  the  bank  hoard 
under  thcn-chairman  Richard  Pratt  ictually  turned 
losses  into  assets,  allowing  essentially  ins-^lvent  SdiLs 
to  continue  to  operate.  Yet  no  provisions  were  made 
for  the  huge  increases  in  supervision  required  by  such 
a  policy. 

Some  commentators  give  credit  to  a  subsequent 
chairman,  Edwin  Cray,  for  trying  to  reverse  tl.e  process 
of  deception  from  1984  to  1987,  but  members  of 
Mr.  Cray's  own  staff  concede  that  his  efforts  were  too 
little,  too  late,  and  too  politically  ineffectual.  They 
say  that  he  himself  attempted  to  suppress  studies  in 
early  1985  showing  the  thrifts'  deposit  insurance  fund 
was  insolvent.  (Mr.  Cray  provides  his  own  inierpre- 
tation  of  events  in  an  article  in  this  symposium.) 

Under  the  last  chairman,  M.  Danny  Wall,  more 
financial  alchemy  was  practiced,  this  time  to  "resolve" 
insolvent  thrifts  by  writing  a  10-year  blank  check  for 
their  losses  in  assisted  sales,  using  notes  that  obli- 
gated the  Federal  Savings  and  Loan  Insurance  Cor- 
poration (FSLIC)  to  pay  money  it  didn't  have.  Mr. 
Wall  repeatedly  denied  that  the  insurance  fund  was 
bankrupt,  in  the  face  of  overwhelming  evidence  dat- 
ing all  the  way  back  to  early  1985.  (A  director  of  the 
Federal  Home  Loan  Bank  in  Cincinnati  wrote  in  1985 
thai  "some  of  my  colleagues  worry  that  the  FSLIC  is 
broke.  1  don't  worry.  1  know  it's  broke.")  The  failure 
to  adequately  supervise  S&Ls  lasted  right  up  to  the 
passage  of  FIRREA  in  August,  allowing  S&Ls  such  as 
Lincoln  Savings,  Columbia  Savings,  and  Centrust 
Savings  to  place  huge  new  bets  on  junk  bonds  and 
direct  real  estate  investments,  and  to  rack  up  huge 
new  losses,  as  late  as  the  second  quaner  of  1989. 

Mr.  Black  notes  that  the  "problem  with  this  kind 
of  deceit  is  that  the  regulatory  agency  comes  to  be- 
lieve Its  own  lies."  But  that  is  perhaps  a  too  chari- 
table view  of  what  happened  to  these  regulators.  They 
often  knew  lies  from  truth,  but  felt  beholden  to  the 
political  administration  that  appointed  them  to  keep 
a  lid  on  the  problems.  They  also  realized  that  Con- 
gress Itself,  in  the  thrall  of  lobbyists  and  campaign 
contributors,  was  not  receptive  to  radical  solutions. 

The  capital  forbearances,  the  lack  of  supervision, 
and  the  misrepresentations  to  the  public  were  driven 
by  the  most  fundamental  cause  o(  all — a  flawed  po- 
.  litical  process.  The  articles  by  Mr.  Gray,  Joseph 
Crundfest,  Michael  Waldman,  and  Thomas  Romer 
and  Barry  Wemgast,  taken  ti>gether,  give  a  well- 
rounded  view  of  the  compliciry  of  the  administration 
and  Congress  in  the  crisis.    (Congressmen  who  led 


the  effon  to  include  forbearances  in  the  1985  FSLIC 
recapitalization  legislation  now  pillory  regulator^  Uir 
delays  in  closing  down  thrifts.) 

Even  Charles  Keating,  Lincoln's  chairman,  h.is  a 
telling  point  in  noting  that  the  patronage  system  re- 
sulted in  the  appointment  of  two  FHLBB  chairmen, 
Mr.  Gray  and  Mr.  Wall,  whose  only  qualification  was 
the  assiduousness  with  which  they  served  their  po- 
litical  bosses.  (In  his  own  paper  for  the  symposium. 
The  C^est  for  Truth,"  Mr.  Keating  draws  the  con- 
clusion that  these  inexperienced  regulators  then  de- 
stroyed the  value  of  thrift  assets  by  seizing  innocent 
institutions,  a  conclusion  unsupported  by  any  other 
examination  of  the  failures  of  the  thrifts  he  names. 
In  fact;  most  evidence  suggests  the  opposite  to  be 
true — their  inexperience  led  them  to  delay  acting 
against  the  named  institutions  until  their  losses  haj 
mounted  to  huge  sums.) 

There  are  at  least  three  other  primary  cau5e>  cf 
the  thrift  debacle  that  typically  receive  little  atten- 
tion, but  are  examined  in  the  symposium's  presenta- 
tions. The  first  IS  the  lack  of  current  market  inform.i- 
tion  about  the  value  of  assets  owned  by  the  ihnti 
industry.  Regulators,  investors,  and  thrift. operator> 
often  have  little  idea  of  the  losses  built  into  different 
assets,  because  these  assets  are  valued  on  their  hi.<- 
torical  cost  rather  than  their  current  market  value 
As  Mr.  Crundfest,  Donald  Simonson  and  Ceor<;i. 
Hempel,  and  Charles  Schumer  and  J.  Brian  Grah.un 
point  out  in  their  respective  anicles,  the  failure  ti' 
develop  systematic  models  to  estimate  current  values 
left  regulators  in  the  dark,  and  to  this  day  makes  ju- 
p>ervision  and  reform  of  the  deposit  insurance  system 
difficult. 

Such  reform  is  necessary,  though,  for  depo>ii 
insurance  is  unique  to  the  United  States  and  is  thv 
root  cause  of  many  of  the  thrift  industry's  problem^. 
as  Messrs.  Schumer  and  Graham  and  James  B.irili 
and  R.  Dan  Brumbaugh  note  in  their  accompanynvj 
pieces.  As  long  as  S&.Ls  can  easily  attract  funds  be- 
cause they  are  insured,  regulators  will  be  hard-pressevi 
to  supervise  them.  But  beyond  that,  it  is  dep«>>i' 
insurance  that  has  led  to  the  most  pressing  problem 
for  depository  institutions:  the  tremendous  ovcrc.i- 
pacity  of  lenders,  driving  down  margins  .ind  enci-uf- 
aging  the  pursuit  of  risky  loans. 

One  of  the  most  effective  ways  to  cure  the  pf"'^' 
lenw  created  by  insurance  is  to  iiibjcct  thrifts  to  the 
discipline  of  the  financial  markets  by  forcing  them  t>' 
either  co-insure  a  small  fraction  of  e.nch  deposit  «i'" 
private  insurance  companies  or  raise  subordinated  M'"' 
or  other  capital  in  (hose  markets.    The  scmcinv  -'< 
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„i,(irors  .mJ  investors  woulJ  eliminate  much  of  the 
il-ility  "(^  opcmtors  to  take  p^M^t  risks,  hut  co-insur- 
.\\v:<  by  the  i»iirkets  is  only  possible  if  the  markets 
li.ivc  enoiinl^  rixkJ,  current  informntion  for  r.ition^il 
.kciiion  milking. 

Finally,  there  is  a  common  underestimation  of 
uu'ther  primary  cause  of  the  thrift  debacle — the 
i-\ii'iu  to  which  the  mortgage  market  is  moribund. 
AKuit  1 ,500  S&.Ls  excel  at  i.^suing  mortgages,  mainly 
Kv.iusc  they  are  well-capitali:ed,  low-cost  providers 
m  Mirly  healthy  markets.  The  strength  of  these  irwti- 
tiiiions  is  not  widely  understood.  But  the  roughly 
|.k.\X)other  S&.Ls — a  total  twice  that  of  the  thrifts  in 


Table  1.  Cost  Estimates  of  ttie  Ttirifl  Rescue  for  1989-1999 
(Billions  of  Dollors) 


L'as  of  Funds 

Zero-coupons  to  repay  non-Treasury  debt 

Interest  on  non-Treasury  debt'' 

OIJ  case  expense 

New  case  expense  (cases  after  Jan.  1990) 

Savings  Association  Imurance  Fund 

Administrative  costs 

Interest  on  working  capital  debt 

Lost  tax  revenues  from  FSLIC  deals 

Treasury  interest 

TOTAL 

SouTcts  of  Funds 

Proceeds  from  non-Treasury  bonds 

Proceeds  from  receiverships,  asset  sales 

Thrift  premium  income 

FHLB  contributions 

Miscellaneous  revenue,  including  bank 

insurance  premiums,  more  FHLB  funds 

Treasury  funds 

TOTAL 


Date  of  Estimate 
July  1989         May  1990' 


S60 

$11.0 

563 

92.7 

49.5 

es.c 

74.0 

124.0 

88 

8.8 

2.8 

19.0' 

0.0 

28.0" 

0.0 

9.0- 

0.0 

95.8'' 

S197.4 


$197.4 


•  Assumes  that  new-case  expense  increases  by  $50  billion,  resulting  in  an  additional 
J  jO  billion  o(  RTC  bonds,  and  iKat  non-Treasury  sources  are  found  to  pay  for  the 
>ddiiional  non-Treasury  inieresi  experue. 

Aiiumes  non-Treasury  borrowing  at  8. 75%  aiMJ  Treasury'  Iwiowing  at  8.5%,  in 
roughly  equal  annual  amounts  over  the  first  s«  years,  to  finance  all  revenue 
shortfalls.  The  interest  rate  assumptioiu  are  conservatively  tew. 

'  New  General  Accounting  Office  estimares. 

SOURCE;  CjkuUlions  based  on  repom  by  tlu:  Offict  of  Managnnrni  and  Budget,  ibt 
CVnrtal  Accouming  Office,  and  <he  U.S  League  of  Savinp  Insiinniont. 


conservatorship  and  on  the  rejulators'  "watch  list"— ^ 
are  having  a  very  tough  time  earning  profits  on 
mortgages. 

Their  expenses  arc  tixi  high  and  their  margins  on 
loans  arc  too  low  for  two  reasons:  1)  ferocious 
competition  fostered  by  the  gtwcmment  mortgage 
agencies,  Cinnie  Mae.  Fannie  Mac,  and  Freddie  Mac; 
2)  the  need  for  the  F<>deral  Reserve  Board  to  keep 
short-term  rates  relatively  high  compared  to  long- 
term  rates,  reducing  the  spread  between  deposit  costs 
and  mortgage  yields.  (This  need  did  not  exist  before 
the  abolition  of  interest-rate  ceilings  on  savings  in 
1980-1981.) 

As  Messrs.  Barth  and  Brum- 
^^^^—^^—  baugh  note  in  their  article,  "hold- 
ing mongages  in  savings  and  loan 
portfolios  has  been  unprofitable,  on 
average,  since  1984."  The  group 
of  marginally  profitable  mortgage 
lenders  is  at  risk  of  slowly  being 
ground  into  insolvency,  a  trend 
that  encourages  some  to  manipu- 
late their  assets  to  fake  earnings, 
in  the  end  increasing  the  cost  of 
the  thrift  cleanup.  A  common ' 
example  of  asset  manipulation  is 
gams  trading,  the  selling  of  good 
assets  to  generate  profits  while 
keeping  the  worst  assets  on  the 
books  at  historical  costs.  Centrust 
Savings,  for  instance,  reported 
capital  right  up  until  the  time  it 
was  sei:ed  by  regulators  early  this 
year,  but  gains  trading  has  turned 
the  institution  into  a  hollow  husk, 
with  real  assets  worth  $2  billion 
less  than  liabilities.  Even  more 
ominously,  this  group  of  weaklings 
will  quickly  self-immolate  when 
(not  iO  short-term  rates  signifi- 
cantly exceed  long-term  rates  for  a 
considerable  length  of  time. 

FIRREA  only  addresses  one 
fundamental  cause  of  the  thrift 
debacle — the  lack  of  capital.  It 
does  not  reform  the  political  proc- 
ess and,  in  effect,  increases  politi- 
cal influeiKC  over  regulatory  deci- 
sions by  placing  the  Office  of  Thrift 
Supervision  (OTS)  and  the  Reso- 
lution Trust  Corporation  (RTC) 
under  the  control  of  the  Treasury. 


I 


$456.3 


$57.1 

$107.1 

21.7 

21.7 

30.9 

30.9 

5.1 

5.1 

4.6 

41.0 

78Q 

250.5 

$456.3 
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The  new  OTS  director,  nominated  by 
President  Bush,  is  a  former  labor  lawyer 
with  even  less  direct  experience  than  his 
ill-fated  predecessors.  FIRREA  does  not 
provide  for  mark-to-market  accounting 
systems,  nor  for  deposit  insurance  reform. 

FIRREA  actually  increases  SSiLs' 
exposure  to  the  mortgage  market  by  rais- 
ing the  amount  of  required  mortgage-re- 
lated assets  from  65  percent  to  70  percent 
while  prohibiting  even  savvy,  healthy 
thrifts  from  making  many  other  forms  of 
investment.  By  devaluing  the  thrift 
charter  in  this  and  other  ways,  FIRREA 
greatly  increases  the  costs  of  closing  and 
selling  S&.Ls. 

The  Bush  administration,  in  the  time- 
honored  tradition  of  FHLBB  chairmen,  has 
consistently  misrepresented  and  underestimated  the 
cost  of  the  thrift  rescue.  When  the  rescue  plan  was 
officially  unveiled  early  last  year,  the  administration 
said  the  plan  would  provide  $90  billion.  Later,  the 
Office  of  Management  and  Budget  said  the  legisla- 
tion would  cost  $157  billion,  but  that  figure  excluded 
off-budget  spending  that  raised  the  total  to  $197 
billion. 

It  IS  now  clear  that  even  this  amount  is  grossly 
inadequate.  The  RTC  has  already  allocated  $44  bil- 
lion of  its  budgeted  $50  billion  to  resolve  the  first 
group  of  cases,  with  another  300  to  600  cases  coming 
down  the  pike.  Messrs.  Barth  and  Brumbaugh  calcu- 
late that,  based  on  the  historical  costs  of  closing  down 
thrifts,  the  ultimate  tab  for  cases  resolved  after  1988 
could  range  from  $140  billion  to  as  high  as  $190 
billion.  Moreover,  other  cost  estimates,  such  as  those 
for  administration  and  financing  thrift-assistance 
agreements  completed  prior  to  1989,  have  ballooned. 

Table  1  shows  how  another  $50  billion  of  RTC 
costs,  when  added  to  other  costs,  results  in  likely  to- 
tal spending  over  the  next  decade  of  nearly  $360 
billion.  As  the  table  indicates,  die  Bush  administra- 
tion estimated,  using  optimistic  assumptions  about 
income  sources,  that  the  thrift  industry  could  finance 
roughly  60  percent  of  the  $197  billion  originally 
budgeted  for  the  cleanup.  But  the  Treasury  will  have 
to  pay  for  most  of  the  overrun  beyond  $197  billion. 

The  cost  of  the  thrift  rescue  is  being  financed 
with  a  combination  of  U.S.  Treasury  debt  and  non- 
Treasury  debt  (issued  by  the  Resolution  Funding 
Corporation),  a  distinction  discussed  by  Kenneth 
Ryder  in  his  article.  Because  the  financing  is  with 
30-  to  40-year  bonds,  interest  costs  will  continue 


Table  2.  Cost  of  the  Thrift  Rescue 
Over  40  Years:  1989-2029 

(Billions  of  Dollars) 


1989-1999  Costs  (from  Table  1) 
Non-Treasury  Debt,  2000-2029 
Treasury  Debt,  2000-2029 

Total  40  Year  Cost 


$456.3 
274.8 
638.8 

$1369.9 


NOTE:  Calculation  auume  that  all  cost]  except  inietcM  end  by  1999.  It 
exclude)  the  interest  cosu  of  borrowing  to  pay  Treasury  interest  (i  e.,  the 
compounding  effect  of  paying  interest  on  interest). 


nearly  to  the  year  2030,  reaching  a  grotesque  total  ^1l 
more  than  $1  trillion.  (See  Table  2.) 

As  the  head  of  the  General  Accounting  Office 
said  in  early  April,  the  funding  provided  under 
FIRREA  amounted  to  a  level  that  would  allow  the 
Bush  administration  to  meet  politically  sensitive  defi- 
cit-reduction goals  and  had  little  to  do  with  the 
amount  actually  needed  to  close  and  sell  insolvent 
thrifts.  Now,  as  in  previous  years,  the  lack  of  liquidity 
is  driving  regulators  to  delaying  tactics.  The  RTC 
has  recently  conceded  that  it  may  defer  handling  the 
most  expensive  cases  in  the  future,  selling  the  lea.-t 
insolvent  thtifts  first.  There  is  some  evidence,  m 
Messrs.  Barth  and  Brumbaugh  point  out,  that  the 
OTS  is  delaying  transfer  of  more  basket  cases  to  the 
RTC.  As  a  strategy,  it  may  be  proper  to  defer  resolu- 
tion of  adequately  supervised  S&iLs,  but  the  admini- 
stration should  not  try  to  use  this  method  to  hide  the 
actual  costs  of  the  program. 

The  huge  funding  shortfall  has  significant  polici 
implications.  It  suggests  that  a  tax  increase  is  neces- 
sary to  avoid  the  onerous  interest  charges  associates 
with  financing  through  the  federal  deficit,  which  in 
effect  requires  paying  interest  on  interest,  compound- 
ing ultimate  costs.  It  suggests  that  the  commercial 
banks'  deposit  insurance  fund  may  be  expropriated  m 
some  point  to  help  finance  the  cleanup,  as  will  aJJi- 
tional  income  of  healthy  thrifts  and  their  federal  hop't' 
loan  banks. 

In  sum,  as  Messrs.  Barth  and  Brumbaugh  .iccu- 
rarely  predict.  RRREA  as  both  a  funding  vehicle  <fn>' 
a  policy  instrument  "will  soon  be  recogni:ed  as  one 
more  mutation  of  the  problem. "  ♦ 
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Stuck  with  the  Tab  .  .  .  Again 


The  savings  and  loan  bailout  is  now  in  its  seventh  year.  Since  1986  the 
federal  government  has  closed,  merged,  or  stabilized  654  insolvent  thrifts  at  an 
estimated  cost  of  $122.80  billion.   No  doubt  the  bailout  has  been  the  nation's 
largest  financial  disaster.    Less  well  understood  is  that  the  bailout  transferred 
enormous  wesdth  from  the  Northeast-Midwest  region  to  Texas  and  a  few  other 
Sunbelt  states. 

Although  Texas  pays  just  6.1  percent  of  the  nation's  taxes,  the  state's 
insolvent  S&Ls  have  accounted  for  41.2  percent  of  the  bailout's  total  costs  from 
1986  to  1992.   The  18  states  of  the  Northeast-Midwest  region,  in  contrast,  shoulder 
46.5  percent  of  the  tax  burden  but  were  responsible  for  only  15.3  percent  of  the 
costs. 

The  Congressional  Budget  Office  and  the  Congressional  Research  Service 
estimate  that  the  American  taxpayer  will  pick  up  at  least  70  percent  of  the  bailout 
costs,  with  the  remainder  covered  by  insurance  premiums  from  the  thrift  industry. 
Thus,  of  the  $122.80  billion  in  total  costs,  the  nation's  taxpayers  have  paid  $85.96 
billion.   The  single  state  of  Texas,  responsible  for  $50.59  billion  of  the  cost  of  thrift 
resolutions,  will  pay  only  S5.28  billion.    (The  next  most  burdensome  state, 
California,  shouldered  S15.70  billion  of  the  blame  and  $11.48  billion  of  the  burden.) 
Stuck  with  the  tab  were  the  18  northeastern  and  midwestern  states,  which  were 
responsible  for  S  18.82  billion  of  the  1986-92  cost,  but  which  paid  S40.00  billion  of 
the  bailout. 

Texans  point  to  the  collapse  of  oil  prices  in  the  1980s  and  the  accompanying 
regional  recession  as  the  primary  cause  of  their  S&L  industry's  woes.    National 
policies  deregulating  the  thrift  industry,  they  say,  encouraged  a  tolerance  for  high 
risks  that  turned  into  disaster  when  the  collapse  came.   And  they  argue  that  the 
nation  came  to  the  aid  of  both  New  York  City  and  Chrysler  Corp.  when  they 
reached  the  financial  brink. 

Yet  plenty  of  other  states  suffered  economically  in  the  1980s,  but  their  S&Ls 
didn't  become  basket  cases.   Texas  simply  dropped  the  regulatory  reins  on  its 
state-chartered  SiStLs,  encouraging  an  orgy  of  speculative  and  insupportable 
investment.   While  depositors  surely  must  be  protected,  no  one  should  overlook  the 
fact  that  Texas  thrifts  sponsored,  in  essence,  an  economic  development  program  for 
which  the  rest  of  the  country-  must  pay.    Finally,  the  federal  government  made 
money  from  both  the  Chrysler  and  New  York  City  bailouts,  while  the  S&L  bailout 
will  cost  taxpayers  more  than  SlOO  billion. 
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The  Blame  and  the  Burden  Tor  the  S&L  Crisis 

(in  thousands  of  dollars) 


Percent 

Percent 

of  1992 

Burden 

Total  Blame 

of  U.S. 

U.S.  Tax 

of  the 

1986-1992 

ToUl 

Burden 

S&L  Crisis' 

New  EnglaDd 

Coooecticut 

145.639 

0.12 

1.99 

1.710.612 

Maine 

13.957 

0.01 

0.42 

361,034 

Masuchusetts 

1.452.947 

1.18 

2.92 

2.510.043 

New  Hampshire 

19.592 

0.02 

0.49 

421.206 

Rhode  Isbod 

10.475 

0.01 

0.42 

361.034 

Vermont 

0 

O.OO 

0.21 

180.517 

Total 

1.642.610 

U4 

6.44 

5.535.849 

Nfid-Allantic 

Delaware 

0 

0.00 

0J4 

292.265 

Maryland 

833.793 

0.68 

2.28 

1.959.897 

New  Jersey 

3.214.203 

2.62 

4.42 

3.799.449 

New  York 

3.056.039 

2.49 

8.72 

7,495.746 

Pennsylvania 

2.801.367 

2.28 

4.82 

4.143,291 

Total 

9.905.402 

8.07 

20J8 

17.690,647 

MJdwest 

Illinois 

4.025.579 

3.28 

5.22 

4,487.132 

Indiana 

180.109 

0.15 

1.94 

1,667.631 

Iowa 

611.389 

0.50 

0.97 

833.816 

Michigan 

220.726 

0.18 

3.73 

3.206.322 

Minnesota 

1.176.268 

0.96 

1.78 

1.530.095 

Ohio 

956.017 

0.78 

4.07 

3.498.588 

Wisconsin 

100.706 

0.08 

1.81 

1.555.883 

Total 

7.270.794 

5.92 

19.51 

16.770.871 

South 

Alabama 

378.373 

0.31 

1.21 

1.040.121 

Arkansas 

3.042.S92 

2.48 

0.67 

575.935 

District  of  Columbia 

n,a 

n.a 

0.31 

266.477 

Florida 

8.647.791 

7.04 

5.20 

4,469.940 

Georgia 

670.616 

0.55 

2.29 

1.968.493 

Kentuck-y 

226.073 

0.18 

l.IO 

945.564 

Louisiana 

3.8S0.605 

3.16 

1.23 

1.057.313 

Mississippi 

627.513 

0.51 

0.62 

532.954 

North  Carolina 

397.773 

0.32 

2.26 

1.942.705 

Oklahoma 

2.443. S98 

1.99 

0.99 

851.008 

South  Carolina 

111.165 

0.09 

1.06 

911.180 

Tennessee 

339.996 

0.23 

1.62 

1.392.558 

Texas 

50.5S7.i;4 

41  IV 

6.14 

5.277.968 

Virginia 

2.066.5o5 

163 

255 

2.191.990 

West  Virginia 

94.446 

0.08 

0.49 

421.206 

Total 

73.514.S30 

59  87 

27.74 

23.845.411 
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Estimated  Present  Value  Cost  of  RTC  Thrift  Resolutions 

(in  thousands  of  dollars) 


ToUl 

Cost 

1986-1989 

1990 

1991 

1992 

1986-1992 

New  England 

Conneciicut 

0 

34.994 

48,549 

62.096 

145.639 

Maine 

0 

0 

13.957 

0 

13.957 

Massachusetts 

0 

899.913 

553.034 

0 

1.452.947 

New  Hampshire 

0 

0 

19.592 

0 

19,592 

Rhode  Island 

0 

0 

0 

10.475 

10.475 

Vermont 

0 

0 

0 

0 

0 

Total 

0 

934,907 

635.132 

72.571 

1.642.610 

Mid-Atlantic 

Delaware 

0 

0 

0 

0 

0 

Maryland 

69,000 

376.805 

372.653 

15.335 

833.793 

New  Jersey 

285.000 

70.803 

2.710.893 

147.507 

3.214,203 

New  York 

59.000 

1.776.080 

743,952 

477.007 

3.056,039 

Pennsylvania 

720.000 

332,758 

1,559,505 

189.104 

2,801,367 

Total 

1.133,000 

2,556,446 

5.387,003 

828.953 

9.905.402 

Midwest 

Illinois 

2.611.000 

749.516 

549.809 

115.254 

4.025,579 

Indiana 

145,000 

34,415 

0 

694 

180,109 

Iowa 

446,000 

47,446 

106.304 

11.639 

611,389 

Michigan 

188,000 

31,058 

0 

1.668 

220.726 

Minnesota 

299.000 

872.710 

4,558 

0 

1.176.268 

Ohio 

380,000 

266.074 

306.876 

3.067 

956.017 

Wisconsin 

0 

86.192 

0 

14.514 

100.706 

Total 

4,069,000 

2.087.411 

967.547 

146,836 

7.270.794 

South 

Alabama 

17,000 

267.901 

23,892 

69,580 

378.373 

Arkansas 

845,000 

619.541 

1,556,794 

21,557 

3.042.892 

District  of  Columbia 

n/a 

n.'a 

n/a 

n./a 

n/a 

Florida 

2.527.000 

2.252.368 

2,440,712 

1,427.711 

8.647.791 

Georgia 

20.000 

262.073 

.309,049 

79,494 

670.616 

Kcniuck-y 

177.000 

3.149 

45,924 

0 

226.073 

Louisiana 

1.511,000 

1.048.933 

874,725 

445.947 

3.880,605 

Mississippi 

14.000 

588.S67 

224.646 

0 

627,5 13 

North  Carolina 

77,000 

107,530 

131.616 

81,627 

397,773 

Oklahoma 

1,665,000 

250,345 

400,833 

127,720 

2.443.898 

South  Carolina 

2,000 

0 

109.165 

0 

111.165 

Tennessee 

34.000 

108.503 

27,188 

170,305 

339,996 

Texas 

29,674.000 

10,42S,.'65 

10.129.648 

355.111 

50,587,124 

Virginia 

171,000 

94,737 

401,^80 

1.398.94S 

2,066.565 

West  Virginia 

81.000 

13.446 

0 

0 

94,446 

Total 

.^6.815.000 

15.S45.:5S 

16.676.072 

4,178.000 

73,514,830 
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Intitution 


[ft  ;<tt»albnaJ  Uablirty  Rftcovericia  .-1 


City 


Ai  Q  B«nl(,  F.S.B. 

AE  Q  Bank,  F.S.B. 

AlilneFS&LA 

Af  tbAiudof  S&LA 

Ar  >ertc«n  Home  S&L 

At  terlcan  Piortoar 

At  Wftoan  Savtngt^Colorado 

At  lertcan  Savingi/Colorado 

At  terican  Security  FS&LA 

At  MTican  S«cudty  FS&LA 

Ar  lerlcan  6&LA  of  Brazoria 

At  lerifirst  FS&LA 

At  mtntsx  FS&LA 

At  terlMao  Savings  Bank 

At  ;tibr  Savings  Assoc 

Bs  DC  Iowa  FSB 

Be  noPlus  FSA 

Bs  fKPIus  FSA 

Be  DcPlus  FSA 

B«  ncPIUS  FSA 

Be  icPlus  FSA 

Be  njamin  Franklin  FSA 

Bcotf  SA 

BetarSA 

BflcarSA 

Bacar&A 

BU  ck  Hawk  8ALA 

Bh  «  Vaney  FS&U 

BheVansy  FS&LA 

BU  •  Valley  FS&LA 

C«  juas  Cantrai 

Cj  pitol  Federal 

C^mennlaJSa 

CcitarS&LA 

Ccfitral  Texas  8&L 

C«  iTiust  FSB 

Ce  iTrust  FSB 

Ce  itury  Federal 

C«  nury  Federal 


AB>uquorqua 

Albuquerque 

Steamboat 

Tamarac 

Edmonton 

Orlando 

Colorado  Spngs 

Colorado  Spngs 

Chicago 

Chicago 

Lake  Jackson 

Miami 

Miami 

HIDsboro 

Kansas  City 

Cedar  Rapids 

Pasadena 

Pasadena 

Pasadena 

Pasaderui 

Pasadena 

Houston 

San  Antonio 

San  Antonio 

San  Antonio 

San  Antor\k> 

Rock  Island 

Kansas  City 

Kansas  City 

Kansas  City 

San  Juan 

Aurora 

Greenville 

CUftOft 

Waco 

Miami 

Miami 

Trenton 

Trenton 


St 


NM 

NM 

CO 

FL 

OK 

FL 

CO 

CO 

IL 

IL 

TX 

FL 

a 

IL 

KS 

lA 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

IL 

MO 

MO 

MO 

PR 

CO 

TX 

NJ 

TX 

FL 

n. 

TN 
TH 


Appendix  1 
Claim  Type       Furtds  Received 


D&O 

Bond 

Officer 

Accountant 

D&O/Attomey 

Accountant 

Attorney 

D&O/Att 

Commodhlas 

Securities 

D&O 

Bond 

Accountant 

O&O 

Bond 

D&O 

D&O 

D&O 

Other 

Accountant 

Other 

Bond 

D&O 

D&O 

D&O 

Accountant 

D&O 

D&O 

D&O 

D&O 

Accountant 

Aooourrtant 

Securities 

SecurWea 

D&O 

Other 

Indemnity 

Bond/D&O 

Accountant 


VI  C  Offio*  oflavwtlg»ttnn>  1903  Scai-Aaoaal  Kcport 


2.000 

S10.000 

714 

20.000 

asfi.ooo 

35.820,000 
1,700,000 
1,900.000 
76.000 
926.894 
400,000 
668,718 
3,802,500 
226,008 
257,363 
8,760 
160.000 
300.000 
2,500,000 
3,550,000 
6,000,000 
2,150,000 
550,000 
2,700,000 
3,250,000 
43,600,000 
175,000 
5.000 
6,000 
105,000 
6,070,000 
1,010,000 
1,497,600 
166.600 
1.000,000 
961.657 
15.000,000 
660,000 
825.000 

15 
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Incttution 

Cen  :ufy  Saving* 
Chll  loo(A«  FS&U 
City  S«v<no*.  FSB 
CoU  nial  F8 

Coll  mbft  S«vln0s  Amo& 

Con  P9d  Savinga  Bank 

ConmdfceFSA 

Con  meroa  FSA 

Corr  moftwftaJth  FSA 

CocT  munKy  S&LA 

Con  «rd)a  Fed«r«l 

Coo  iOf  d-UtMny  Fad  S&U 

Com  InentaJ  FSLA 

Cro9  vo«d«  S&L 

Dep  i8it  Trust  SB 

Dapi  alt  Trust  SB 

Dd«  rat  6&L 

£a«t  Toxaa  S&LA 

BPimBA 

ElysimFSB 

Ente  pdM  FS&LA 

Enta  pds«  F3&LA 

Enia  pd<«  FSUA 

FamlyB&LA 

Fade  ral  SB  or  Virginia 

RdeltyFS&Uk 

Fidel  ty  F6&LA 

PIdeltyS&tA 

Final  dalFS 

FIrat  Knnapona  SB,  FSB 

FIrat  -SB 

Brat  -SB  of  Kansaa 

FIrct  'SUA 

FVat  -6&LA  of  Atlanta 

First  -S&Uk-Colorado  Sprlnga 

First  =S&LA  of  l.argo 

First  4otwO(1i6av1nga 

First  Uvtng-tndapandorwa 

FIrat  >taUSB 

First  ^tata  SB 

!• 


CRy  SI 

Baytown  TX 

Ctfoncotha  n. 

Badmlnstar  NJ 

RoMfla  Part  NJ 

Wabstar  TX 

BavarlyHUls  CA 

Uwol  MA 

San  Antonio  TX 

San  Antonio  TX 

Houston  TX 

Fond  du  Uo  Wl 

(Anting  IC 

Monroavilla  PA 

Edmond  OK 

Cneootah  OK 

Monroa  LA 

Monroa  LA 

SaKLakaCity  UT 

Tylac  TX 

BPaso  TX 

HotMksn  NJ 

Marraro  LA 

Mansro  LA 

Marraro  LA 

Saatita  WA 
Fana  Church     >       VA 

Gala^burg  IL 

(Saiaaburg  IL 

PortAnftur  TX 

JopBn  MO 

Annapolla  MO 

Otamondvffla  WY 

Weatngton  KS 

Uatvam  aR 

ADanu  QA 
Colorado  Sprlnga      CO 

Largo  Ft 

LoaAngaiaa  CA 

indapendanco  MO 

Mountain  Homa  AA 

Mountain  Konw  AR 


Appendix  I 
Claim  lypa       Punda  Raoalvad 


Bond 

DftO 

o&o 

Sacultitta 

Bond 

Bond 

DAO 

D&O 

BroicUab 

Appralaar 

Attorney 

Otttar 

Atlomay 

Attomay 

Bond 

Othar 

O&O 

D&O 

Seouitiaa 

O&O 

Bond 

Attornay 

Bond 

Bond 

Securitiaa 

Attornay 

D&O 

Securitiaa 

D&O 

D&O 

Attorney 

Bond 

D&O 

D&O 

D&O 

D40 

Bond 

D&O 

Bond 

Appralsar 

O&O 


1,035,000 

10,000 

4*7409 

84,000 

M,900 

18.750,000 

24.000' 

S20,0OO 

9.700,000 

1M.0OO 

920,000 

131,500 

50.000 

25,000 

85,000 

151,527 

750.000 

700,000 

2.248.400 

15,000 

941.573 

500 

700,000 

700,000 

48400 

43.480 

60.000 

280.800 

600.000 

100,000 

200,000 

430.000 

118,000 

380.000 

774.887 

13.500 

725,000 

108448 

705,000 

550.000 

1,800.000 
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Ifii  ttuntoo 

Gi  maa  SUA 

0(mCity&&LA 

Gc  rmontown  Trust 

Gl   Savlngt  Assoc. 

Gr  Mt  Atlantic  SB,  FSB 

Gr  )at  Ptaina  FSA 

Ha  llmark,N.  American 

Ha  Imart.N.  American 

H6  iderson  Home 

Hu  watha  F8A 

HU  Finandal,  8A 

Ho  T>a  FS&U 

Hone  F8&LA 

Ho  no  Ownert  Savings  Bank 

Ho  ne  8A  of  Kansas  City 

Ho  TM  Savings  Bank  FSB 

lUtr  o(s  SavV^gs  Bank 

lm|  >erlat  Fodorai  Savings 

Imi  wrtaJ  Federal  Savings 

Imi  »erial  Federal  Savings 

L&i  idnuuk  Savings  Bank 

UbMtyvUleFS&LA 

UnxinFS&LA 

Unx>inFS&LA 

Un»(nFS4)LA 

IJn»(nF5&LA 

Un»lnFS&LA         , 

Un  »(n  FS&LA 

UnsinFS&U 

Unx>lnFS&LA 

Ur>  »ln  FS&t> 

UnxXnFS&LA 

Un»lnFS&LA 

Ur^xXnF8&l> 

Lln»)lnF8&LA 

Lk^«lnF8&LA 

Un»(nFS&U 

UnxXnFS&Uk 

Un»lnFS&LA 

Un  xXn  FS&LA 

Un  xjln  FS4LA     / 
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CKy  St 

Qamelt  KS 

Quincy  IL 

Germaruown  TN 

San  Antonio  TX 

Manteo  NC 

Waatherford  OK 
Plano/San  Antonio  TX 
Plano/San  Antonio    TX 

Henderson  KY 

Hiawatha  KS 

Red  HUl  PA 

Algona  lA 

Algona  lA 

Burlington  MA 

Kansas  City  MO 

Salt  Lake  Ctty  UT 
Peorta                •    IL 

SanOlego  CA 

San  Diego  CA 

Son  Olego  CA 

Hot  Springs  AR 

Ubertyville  IL 

Irvine  CA 

Irvine  CA 

Irvina  CA 

Irvkie  CA 

Irvine  CA 

Irvine  CA 

Irvine  CA 

Irvine  CA 

Inlrw  CA 

Inrlne  CA 

Irvine  CA 

bvkw  CA 

,  bvina'  CA 

/    Irvinel  CA 

Irvine  CA 

livtne  CA 

Irvine  CA 

Irvine  CA 

MLCarmel  TN 


Appendix  1 
CtalmType        Rinds  Received 


D&O 

D&O 

D&O 

Attorney 

Bond 

Accountant 

Bond 

Accountant 

Bond 

Bond 

O&O 

Bond 

D&O 

Securities 

Bond 

Bond 

Appraiser 

Securities 

Bond 

Accountant 

D&O 

O&O 

D&O 

D&O 

D&O 

Attorney 

Attorney 

Appraiser 

Attomey 

D&O 

D&O 

Aooountartf 

Other 

Attorney 

Other 

Other 

Attorney 

Attorney 

Attorney 

Accountant 

D&O 


62^00 
160,000 
700.000 
1,ftS0,000 
126465 
34e.0OO 
100,000 
650.000 
ZTS.OOO 
50.643 
36,957 
25,000 
100,000 
MS.OOO 
60.265 
2.800,000 
.    22.000 
1.833,523 
6,000,000 
10,420,000 
297,552 
6,600,000 
19,000 
16,000 
80,000 
60,000 
350.000 
643.342 
600,000 
1,658.408 
2.522,4<1 
S.038A41 
4,001339 
6,025397 
6,d«8,5«7 
8^46.285 
7,600.000 
20,000,000 
29.401,811 
37357,006 
200,000 
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R  TC  CIVIL  RECOVERY  REPORT 


InitJtutlon 

M  t<S»oo  Guaranty  Savinga 

M  Jbu  Savlngi  Bank 

M  iraBank  P*<l«rBj  SavlnQt 

M  iritSaM  SA 

Ml  Iwut  Fedaral  Saving* 

Mi  iweat  Federal  Savino* 

Ml  l-KATua*  S&U 

Ml  iaiislppi  Saving! 

Ml  »«Isslppl  Savings 

N«  w  Atneni  S&U 

N(  w  Braunf  e(a  S&LA 

N<  w  Guaranty  FS&Uk 

Ni  a  Valley  PedaraJ  Sav. 

Nil  i  Vallay  F«deraJ  Sav. 

Hi  i  Valley  Fe<J9r&l  Sav. 

Nc  nil  American  FSA 

Nc  «r<ln  Savings 

Pe  )pla«  Bank  (or  Savings 

Pe  >p(«a  Federal  Savings 

Pa  >p<e«  FSB 

Pe  >ples  Heritage 

Pd  >plea  Heritage 

Pe  >ples  Heriuge 

Pe  )ptaa  Herluge 

Pe  iples  Heritage 

Pe  >ples  Heritage 

Plr«F8&LA 

PIr  la  FS&1> 

PIT  It  F8UA 

PIT  la  F8&U 

Pre  gressive  FSB 

Re  )ubnc  Bank  fof  Savtngt 

Re  lource  Savings 

RO'OiPalm 

Ro  'ai  PaJtn 

Ro  'al  Palm 

Ro  «JPalm 

Sai  JadntoSA 

Se(  urtty  Savings 

Sio  a  Valley  S&LA 

Sot  tneastem  FSB 


1« 


City  SI 

Auguita  AR 

CoaUMesa  CA 

Pttoentt  AZ 
Houston               .   TX 

Minneapolis  MN 

MlnneapoOs  MN 

VflchiU  KS 

Btte«v1D«  MS 

Batatvine  MS 

New  Athens  IL 

New  Bfaunfels  TX 

Taylor  Ml 

ScoUbluff  NE 

Scotsblutf  NE 

SootsbMf  NE 

San  Antonio  TX 

North  RIcMand  TX 

Sireatar     '  IL 

Banleavills  OK 

Hampton  VA 

Sailna  KS 

Banna  KS 

Salha  KS 

SaBna  KS 

Sailna  KS 

Sanna  KS 

Tucson  AZ 

TUCtOA  AZ 

Tucson  AZ 

Tucson  AZ 

NatcWtochee  LA 

Oaekson  MS 

Deniaon  TX 
West  Palm  Beach  FL 
West  Palm  Beacn  R 
West  Palm  Beach  PL 
West  Palm  Beach      FL 

Houston  TX 

Walsrtuiy  CT 

Cheroks*  lA 

Charlotte  NC 


Appendix  I 
Claim  Typa       Rinda  Reoetved 


Aooouniant 

Aooountam 

Bond 

Aocountant 

OftO/GTA 

Att/GTA 

D&O 

DAO 

O&O 

Secuildea 

Bond 

D&O 

Appraiser 

Attorney 

Anomey 

Bond 

Bond 

Bond 

Aocountant 

O&O 

Attorney 

D&O 

D&O 

D&O 

O&O 

D&O 

Other 

Other 

Other 

Aocountant 

Bond 

Accountant 

D&O 

D&O 

Aocountant 

O&O 

AQocney 

Attorney 

Aooountant 

Bervl 

Accountant 


1.02S,000 

330.000 

1.1S8,e41 

2,010,000 

4,as7,a5i 

•.778.7M 

47.500 

100,000 

500.000 

03.600 

17.500 

1.2S0.117 

281.522 

SOO.OOO 

B87.000 

17.500 

300,000 

:     510,000 

17.S00 
615,000 

25,000 
137,600 
137.500 
163/408 

eso.ooo 

2,850,000 
25.000 
66.28S 
68,600 

4.730,000 
525,000 
135.000 

121.750 

53.47» 

060410 

1,011.441 

8,457.577 

25,000 

430.000 

875.000 

630.000 
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fItc  civil  recovery  report 


IfKtItution 

6i  <MI*top  SA 

9  M  Mutiiil  F8&U 

Gi  tt0«nan  FSB 

&  n  Savtnot  Aseoo.,  FA 

Si  in  Savtogs  Auoc.,  FA 

8<  n  SUta  Savings 

Tl  i^>ertand  FSA 

T(  ivU  8&LA 

Tr  dent  Faderal 

Ui  Ited  FSB 

Ui  Ited  Saving*  of  America 

Ui  Jtad  SavinQS  of  America 

U(  Ked  Savings  of  AmsrV» 

U(  Ivarslty  Savings 

Vi  (ley  Savings  Banl( 

Vi  n«y  Savings  Bank 

V(  rmortt  Federal 

VttortaSA 

VI  Jon  Banc  Savings 

W  ishlngton  Savings 

W  >stam  Gulf  S&L 

W  )«tem  S&U 

W  inamsburg  FSMJk 


Baaumont  TX 

Jadcson  MS 

Watartoo  U 

Kansas  City  KB 

KansuClty  K8 

Soonsdala  AZ 

Nacogdochss  TX 

San  Antonio  TX 

Anolu  Haitor  NJ 

Vlanna  VA 

Clilcago  IL 

Chicago  IL 

MelMurna  PL 

Houston  TX 

RosweU  NM 

Roswafl  Nlyl 

Tlmonlum  MO 

San  Antonio  TX 

langsvUe  TX 

Stoddon  CA 

BayCtty  TX 

Phoanix  AZ 

Salt  Lsiia  City  UT 

PUB  Rsoov^ry  Total 


[ot  W9l  Btmiiam  LaiD<)efl-retatedj<acoMBrtea"a5=r>?r"^ 


)rlxai 


Drfaxai  Funds  (combined) 
Dr  uel  Furtds  (combined) 
Or  ml  Rinds  (combined) 
Dr  »xat  -  Reorganization 
Dr  txal  >  Reorganization 
Dr  ixai  -  Reorganization 
Or  Dcel  •  Reorganization 
Ci  nTottt  FSB 
C<  nTruat  FSB 
Cc  fnmorwealth  FB&LA 
Cc  rnmorrwealtti  FSALA 
Cclunibia  Savtnga 
B  >asoSA 
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Mlan^ 

Miami 

FlLauderdala 

FlLauderdala 

BavertyHUs 

BPaso 


FL 
R. 
FL 
FL 
CA 
TX 


Appendix  I 
Ctakntypa        Funda  Received 


Saoudtlas 
Bond 
Bond 
D&O 
D&O 
O&O 
D&O 

Seouhdea 
Seountlaa 
Attorney 
D&O 
Bond 

Accountant 
Bond 
D&O 
O&O 
.Bond 
Accountant 
Securitlas 
Bor\d 
D&O 
Other 
Bond 


Securttlaa 
Securttiaa 
SeoudHea 


4U.000 

a9o;ffis 

125,000 

2,000 

100,000 

2,890,000 

276,000 

4«.eoo 

166,600 
25.000 

aa.ooo 

125,000 

1.690.000 

5,500,000 

3.000 

38,000 

250.000 

3.840,000 

52,000 

470,000 

214,000 

1,365.000 

1.000.000 

40S.S20.045 


43.151.688 

1.600.000 

12.876,763 

11.743.934 

3.837426 

9.634,078 

172,600.000 

4.668,618 

299.314 

6.000.000 

634.376 

600.000 

266,470 
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HOW  BIG  IS  THE  S&L  BAILOUT?  BUSH  ESTIMATE  v.  REALITY 

The  Resolution  Trust  Corporation  (RTC),  the  agency  responsible  for  cleaning  up  the  nation's 
ailing  thrift  industry,  is  coming  before  Congress  yet  again  to  ask  for  more:  taxpayer  dollars.  Tliis 
time  the  Adminislraljon  is  requesting  S42  billion,  and  is  claiming  that  this  latest  installment  will 
be  enough  to  finish  the  cleanup  job.  But  ihe  RTC  has  been  consistendy  wrong  so  far.  The  task 
of  the  RTC  is  far  from  over,  and  with  the  stagnant  economy  persisting  there  is  ever)'  reason  to 
believe  that  the  thrift  crisis  wiU  continue.  How  many  of  our  tiix  dollars  are  going  to  pay  for  the 
greed,  .speculation,  and  self-dealing  that  occurred  in  the  thrift  industry  in  the  Roaring  80's? 


The  Magnitude  of  the  Bailout  "^^"■"^ 

.■Cost  to  the  taxpayer  to 

♦  Congiiess  has  authorized  S88  billion  for  the  RTC,  •■Clean  up  some  of  the 

;~  more    notorious    failed 

♦  $15  billion  is  added  10  the  budget  each  year  to  pay  S&Ls  (In  billions): 
interest  on  the  S&L  Bailout, 

-Lincoln  S&L  $2.3 

♦  The   RTC   has   borrowed   $53.8   billion  in   "working        Centrust  S&L  $2.5 
capital,"    which    is    the    money    borrowed    from    the        Siverado  S&L  $2 
Treasury  against  RTC  assets  to  provide  liquidity,  ,  Venion  S&L    $L3     •  ^ 


And,  the  RTC  has  requested  $42  billion  more  for  1992. 


(note:  these  figures  do  not  include  either:  J)  S67  billion  in  sweetheart  deals  made  by  the 
regulators  in  1988  to  cover  up  the  size  of  the  crisis  in  an  election  year,  or  2)  the  accrued  interest 
costs  from  borrowing  all  the  money  to  pay  for  the  bailout  which  roughly  triples  the  cost  of  the 
bailout.) 

Bush  Administration  Estimates  At  Odds  with  Most  Other  Experts 

The  entire  history  of  the  S&L  crisis  has  been  one  of  wildly  skewed  and  often  inaccurate 
cost  estimates  by  the  Rcaean  and  Bush  Adminisuaiions.  The  current  funding  request  is  no 
different.  While  the  Bush  administration  has  lowered  its  estimate  of  the  ov. .'all  cost  from  $160 
to  $130  billion,  the  Congressional  Budget  Office  (CBO).  for  example,  has  steadfastly  held  to  '\\s 
$215  billion  projection.   Here's  a  sampling  of  various  cuimaies  of  the  cost  to  taxpayers: 

Albcn  V,  Casey,  CEO  of  the  RTC,  in  1992  •-  J130  billion  wiUioui  InteresL 

William  Seidman.  Former  Director  of  RTC.  in  1991  ••  $220  billion  without  Interest. 

Congressional  Budget  Office  --  $215  billion  i.n  1990  dollars  without  Interest. 

General  Accounting  Office  --  $.S00  billion  for  total  clean  up  of  the  S&L  crisis  with  interest. 

Economists  convened  by  tlie  .Stanford  Law  and  Policy  Review  -•  $1.37  trillion  with  Interest. 
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3m.  funding  the  bailout  through  Treasury  Department  borrowing  is  much  more  expensive 
than  paying  for  it  now.  As  a  result  of  this  deficit  financing,  taxpayers  will  be  forced  to  pay 
billions  of  dollars  extra  each  year  in  interest  payments  alone. 

According  to  a  team  of  economists  assembled  by  the  5;t/infnrH  I ^w  and  Pnitt^y 
Rgyjew.     the  total  cost  of  the  S&L  bailout  over  forty  years  could  amount  to  $1.3  trillion.  Of 
that  mind-boggling  sum.  over  S913  billion  will  be  used  to  pay  iutcresL  The  upsurge  in  federal 
borrowing  has  already  helped  keep  interest  rates  high. 

Sscflnd.  borrowing  the  funds  to  pay  for  the  bailout  --  and  then  relying  on  the  existing  tax 
code  to  pay  back  the  loan  places  the  burden  on  the  backs  of  the  middle  class  and  poor.  Average 
citizens  neither  caused  nor  benefifled  from  the  policies  that  led  to  the  industry's  collapse.  They 
did  not  benefit  from  the  widespread  looting  of  the  S&Ls.  nor  did  they  benefit  from  the 
unprecedented  wave  of  financial  deregulation.  Those  in  upper  economic  income  brackets  did 
benefit  from  these  policies,  through  higher  interest  payments  and  expanded  investment  choices. 
But  most  families  arc  net  debtors,  who  suffer  when  real  interest  rates  rise.  Whatever  benefits 
they  gain  from  greater  interest  on  savings  accounts  was  overwhelmed  by  the  higher  interest  they 
had  to  pay  on  their  houses,  cars,  credit  cards,  and  student  loans.  Average  citizens  should  not  get 
stuck  with  paying  for  fiascos  they  neither  caused  nor  profiled  from. 

Third,  it  is  utterly  irresponsible  for  the  government  to  undertake  this  new  monumental 
spending  without  regard  to  the  impact  on  the  federal  budget  deficit.  TTie  amount  to  be  used  this 
year  -•  $80  billion  ••  is  larger  than  the  annual  budgets  of  every  federal  cabinet  department  except 
the  Department  of  Defense  and  the  Department  of  Health  and  Human  Services.  Indeed,  under 
the  Budget  Enforcement  Act  of  1990.  when  new  spending  is  proposed  -•  for  education,  child 
care,  transportation,  or  law  enforcement  -  it  must  be  accompanied  by  new  revenue  to  pay  for  it. 
But  the  S&L  bailout  and  the  bank  bailout  have  thus  far  been  treated  as  if  they  were  minor 
tfichnicallUes,  instead  of  the  massive  new  government  spending  that  they  are.  Late  last  year, 
Congress  hastily  passed  the  funding  legislation  with  few  reforms. 

Recommendation 

All  financial  hailout';  should  he  funded  on  a  "pav-a-S-vou-f  o"  hasis.  The  Administration 
should  be  required  to  provide  a  plan  to  raise  the  necessary  funds  for  financial  bailouts.  When  the 
Administration  formally  requests  additional  funding  for  the  RTC.  Congress  should  require  that  it 
be  accompanied  with  a  plan  to  raise  the  revenues  to  pay  for  it  just  as  all  other  funding  requests 
for  government  programs  require.  No  new  funds  should  be  authorircd  until  the  Administration 
presents  its  plan  to  pay  for  the  bailout  in  the  same  year  as  Congress  authorized  the  funds  for  it. 


120      HUl.  G  Chn»u«n   Stjnfnr.^  1  ^w  .»1  Pnlicv  Wcvifw  'A  hltyer  Pndint  Rlprr.  An  tauaaafioB  Tft  Th«  SAL  Kvmpn»tum  ' 
Spnng  IWO. 
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A  number  of  factors  call  tnc  Rui;h  Arimlnistntlon's  estimate  Into  question.  There  are  few 
Indications  thai  the  economic  condition  of  the  thrifts  has  changed  ••  they  arc  still  undercapjuUzed  and  are 
sun  holding  real  estate  that  Is  decreasing  in  value.  More  spccincatly: 

♦  The  Administration  underestimates  the  number  of  ihrltts  that  will  fail;  CBO  cstlmaics  are  400  to 
500  higher  than  Office  of  Thrift  Supervision. 

«  The  feeble  sales  record  of  the  RTC.  which  the  LA  Times  estimated  lost  40  cents  on  Uie 

dollar,  guarantees  even  greater  taxpayer  backed  costj. 

•  As  the  sale  of  assets  winds  down,  the  RTC  will  get  an  even  lower  rate  of  return  as  It  sells  less 
atiractivc  assets. 

«  The  cost  esumate  does  not  include  the  interest  co.fts  on  Uie  30  year  KIC  bonds 

which  fund  the  bailout  and  roughly  inple  the  costs. 

Bailout  Cost  Estimates  Have  Proven  Unreliable; 
Administration  Minimizes  Costs  During  Election  Years 


Year 

Administration's 
Hsii  mated  Co.st 
(billioas) 

Authorized  Fund.s 
(In  billions) 

Adniinisrration  Comment 

1988 

$0 

$0 

M.  Ouay  Wtll;'W(  u<  wiihin  raibai  dirtoot  ol 
teiourcti  tvultMc  ** 

1989 

$50 

$50 

Forntfr  RTC  l^irector.  D«v1d  CooIm;"S50  hiUioo 
npreacDU  ihe  cumM  oost  o<  Tillit|  Ihe  hole" 

1990 

$130 

$0 

1991 

$160 

S38 

Willitm  SiulRuofWe  IM  acxhiii  ihu  ikould 
CAuae  u<  lo  re^ii«  uur  ofiaioo  thai  SiO  bltlioo  of 
■ddlUoflii  lo<i  (ua^  •pp«tn  lO  b«  wtflCKB  (or  the 
RTCi  iK«ii.- 

1992 

$130 

$0 

Albert  V.  C4ie)r:'We  woo'l  conx  beck  fof  m««."* 

(*  9i  Preiidealiil  elecuon) 

The  Admlnlttratlon  Make*  lu  Case  In  Mid  May 
Albert  V.  Casey 

'If  they  would  just  give  us  S42  billion,  we  believe  it  will  be  cnougb  to  rmisb  Uie  job.    We  won't 
come  hack  for  more  " 
John  E.  Robson,  Deputy  Seoetary  of  the  Treasury 

"I  hope  Alt  right:  I'd  hate  to  go  back  to  Congress  again.' 

The  House  Banking  Committee  Responds  Dubiously 

Chairman.  Rep  Henry  B   Gon/ilei  (D-TX) 

"The  Adiiunisu-ation  bas  experienced  great  difficulty  keeping  Its  numbers  svaigbt  on  tbe  savings  and  loan 

cleanup.  ci(her  by  design  or  incompotrnce     The  hisiory  of  missed  projectloos  may  make  it  diilicult  to 

restore  tbe  agency's  credibility." 
Rep.  Jim  l.each  (K-IA.) 

"Based  on  past  expencnce.  Congress  applies  limited  credibility  lo  Government  estimates." 
Rep.  Bruce  Venio  (D-MN) 

"I  ihink  Uiey're  definitely  trying  lo  gloss  over  it  in  the  election  year."  


Far  inor«  information  contact  Sherry  Ettloon  Bt  Public  Citii«n't  CongT»n  Watch  (202)  546-4996 
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Total  R«eev*ridB 


Accountants 

5 

D  &  0 

13 

Bond 

Attorney 

Appraiser 

Other 

Total  Texas 

37 

$  53,940,000 
$  9,995,750 
$  9,156,500 
$  1,675,000 
$  150,000 

S  IS.SlQ.HOfl 
$    90,426,050 


ft*        ^>  3m< 
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RECEIVED -LrOuP -083 


OIRECT  DIAL 


(214)969-1246 


Thompson  &  Knight 

A  pnorrssiONAi  conPonATiON 
ATTORNEYS  AND  COUNSELORS 

1700  PACIFIC   AVENUE   •    SUITE   3100 
DALLAS.    TEXAS    7S;0I'<(«] 

12141  9««'17O0  AUSTIN 

FAX  (2M1  »«9   1751  FOOT   WORTH 

HOUSTON 


September  17,  1993 


Mr.  Thomas  J.  Bumside 

Reinert,  Duree  &  Crane 

812  N.  Collins 

Laclede's  Landing 

St.  Louis.  Missouri  63102-2174 

Dear  Tom: 

After  the  rather  hurried  ending  of  our  conversation  this  morning,  I  reflected  on  the  major 
conclusions  or  principles  that  I  can  mention  that  might  help  you  in  your  testimony  before  the 
Senate  Banking  Committee.    I  will  add  only  two  to  those  we  discussed. 

The  first  is  that,  as  a  defense  lawyer,  I  would  much  rather  deal  with  a  competent  and 
prepared  adversary  such  as  you.  I  feel  this  leads  to  reasonable  settlements  of  cases  that  should 
be  settled,  the  opportunity  for  a  decision  not  to  file  suits  that  should  not  be  filed  and  an  early 
undersunding  of  siniations  where  it  is  inevitable  that  suit  must  be  filed  and  litigation  pursued. 
Conversely,  it  is  extremely  frustrating  (and  it  happens  most  of  the  time)  to  deal  with  anomeys 
who  are  not  prepared,  not  knowledgeable  on  the  facts,  merely  posturing,  want  a  minimum  of 
$100  million  to  settle,  no  matter  what  the  facts,  etc.  My  reaction  as  a  defense  lawyer  is  that  it 
is  impossible  to  settle  or  even  have  a  reasonable  discussion  in  these  situations  and  therefore,  I 
simply  prepare  to  litigate. 

The  other  major  principle  is  somewhat  unrelated.  I  mentioned  to  you  that  I  feel  many 
RTC  lawyers  are  not  aware  of  the  U.S.  v.  Bereer  injunction  not  to  engage  in  a  "win  at  any  cost" 
approach  to  litigation.  It  is  very  troublesome  to  me  when  RTC  lawyers,  expressly  or  impliedly 
use  the  litigation  resources  of  the  federal  government  to  attempt  to  pressure  settlements,  as 
opposed  to  using  the  facts  of  the  case  and  legal  theories  that  arise  from  the  facts.  A  related 
principle  is  that  I  believe  the  RTC  should  not  file  lawsuits  solely  because  it  thinks  it  can  win  or 
because  it  believes  it  can  extract  money;  instead,  the  lawsuit  should  have  a  reasonable  moral 
justification  as  well.  I  believe  the  RTC  has  recently  filed  several  litigations  that  it  will  not  win 
and  that  have  no  moral  justification.  One  of  the  worst  examples  is  a  suit  in  which  the  major 
complaint  is  an  alleged  lack  of  due  diligence  by  an  institution  that  acquired  Dallas  Federal 
Savings  &  Loan  Association.    There  is  no  claim  of  fraud,  ultra  vires  or  other  malfeasance; 
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Thompson  &    Knight  — 

Mr.  Thomas  J.  Bumside 
September  17,  1993 
Page  2 

instead  it  is  simply  a  claim  of  negligent  underwriting.  There  are  several  reasons  why  I  think  this 
claim  has  no  mora!  justification,  apart  from  the  fact  that  the  RTC  might  get  to  the  jury  a  fact 
question  as  to  whether  the  directors  committed  negligence  against  the  instiaition  in  the  due 
diligeiKc  process.  First,  the  Federal  Home  Loan  Bank  Board  insisted  on  the  usual  rebuttal  of 
control  agreement.  This  effectively  limited  substantially  the  amount  of  due  diligence  that  could 
be  done.  Second,  it  is  bound  to  have  known  much  more  about  Dallas  Federal  than  the  acquirer 
knew  or  could  have  learned  as  a  result  of  any  amount  of  due  diligence,  and  it  approved  the 
merger.  Third,  it  is  undisputed  that  as  a  result  of  the  merger  there  were  very  substantial  cost 
savings  by  closing  of  office,  firing  of  redundant  personnel,  etc.  In  effect,  the  acquirer  took 
Dallas  Federal  off  the  government's  hands  and  subsuntially  reduced  the  ultimate  loss  to  the 
government.  The  RTC  attorneys  say  this  does  not  matter,  we  are  simply  asserting  a  cause  of 
action  standing  in  the  shoes  of  the  acquiring  corporation.  In  my  view,  this  overall  approach 
lacks  moral  justification. 

Most  citizens  (including  lawyers  who  defend  these  cases)  applaud  the  efforts  of  the  FDIC 
and  RTC  to  pursue  claims  where  there  has  been  real  misconduct.  Such  claims  should  be 
pursued  vigorously.  However,  when  these  agencies  bring  lawsuits  that  are  ill-conceived,  ill- 
prepared  or  lack  moral  justification,  it  simply  erodes  people's  confidence  and  trust  in  their 
government  and  its  agencies.  The  short  term  problem  of  finding  competent  and  successful 
directors  to  serve  on  boards  is  well  known.  I  think  the  longer  term  problem  may  ultimately  be 
far  more  harmful  -  a  permanent  change  in  the  anitude  of  citizens  toward  their  government  and 
its  agencies  and  officials. 

I  hope  this  is  of  some  help  to  you,  Tom,  in  your  testimony  next  week. 

Very  truly  yours. 


ScJhuyl^  B.  Ma 


Marshall 
SBM:mae 
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TEXAS  SUBPOENAS 


To: 


Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


Sharon  HowardeLEGAL^RTCDAI, 
Bradley  M.  SvollcintLEGALeRTCATL 
Julie  F.  Yanda§LEGAL§RTCKC 
Bruce  Pederson^LegaieRTCDEN 
*§legal-plseRTCDC 

§Legal-pls§RTCDC 
Financial  subpoenas 
Friday,  May   1,  1992   8:26:06  CDT 

N 

Sharon  HowardeLEGAL§RTCDAL 


fn^oJ^^?   ?  true  believer  in  sending  D40  target-  subpoenas  for  financial 
i?n^n4°"  ^"^IJ®^^  *f  °^***''  things).   In  my        case,  we  had  paid  some 
$20,000  for  a  DiO  asset  search  that  turned  up  $8  million  in  assets. 
Lhnn«nL*?J  Mrginal  case.   In  March,  I  sent  out  fairly  simple  financial 
««o^«^  K    ^""^  returns,  financials,  and  other  asset  information.   While  not 
everyone  has  responded,  so  far,  this  subpoena  has  turned  up  well  over  SlOO 
million  in  assets.   Suddenly,  the        case  looks  big. 

I  suggest  that  you  try  it,  if  you  haven't  already. 


To: 
Cc: 

r- 

B 

FIwA: 

Subject: 

Date: 

Attach : 

Certify: 

Forwarded  by: 


Susan  TibollaeLegal-plseRTCDC 
Sharon  Howard eLEGALeRTCDAL 
Suzanne  RigbyeLegal-plsiRTCDC 

Thomas  BurnsideeLEGALeRTCOAL 

re:  NO.  OF  SUBPOENAS  ISSUED  IN  1991 

Thursday,  January  30,  1992  12:43:21  CST 

N 


Our  records  show  the  following  Orders  of  Investigations  and  subpoenas  were 
issued  in  1991: 


Orders  of  Investigation     Subpoenas 


SWRO 

MCO 

GCCO 

SCO 

Total 


11 
5 
13 
27 
56 


180 

41 

3 

13 

237 


TOtaj.  56  237 

Our  CFO's  will  double-check  to  make  sure  that  we  are  not  missing  any  Orders  or 
Subpoenas . 
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To: 
Ce: 

Be'* 

Subject: 
Date: 
Attach: 
Certify: 
Forwarded  by: 


Susan  TiboLl«eLegal-pls«RTCDC 
Sharon  HowardCLEGALCRTCDXL 
Suzanne  Ri9by9Legal>pIs9RTCDC 

Thomas  Burnside«LEGAI4RTC0AI. 

Thursday,  January  30,  1992  13:25:54  CST 


We  received  confimation  on  the  MCO  fiqwcmM   for  Orders  of  Investigations  and 
Subpoenas.  SVTRO  is  also  correct.  SCO  has  20  (not  13)  subpoenas.  GCCO  has  also 
confirmed  our  figures.  The  new  total  for  subpoenas  is  244  (not237) 


To: 
Cc: 


V<.om: 

Subject: 

Date: 

Attach; 

Certify: 

Forwarded  by: 


Susan  TibolIaeLegal-plsCRTCOC 
Sharon  HowardeLEGALCRTCOAL 
Suzanne  RigbyeLegal-pIsfRTCOC 

Thomas  Burns ide«LBGAL«RTCOAL 

re:  KO.  OF  SUBPOENAS  ISSUED  IN  1991 

Thursday,  January  30,  1992  12:43:21  CST 

N 


Our  records  show  the  following  Orders  of  Investigations  and  subpoenas  were 
issued  in  1991: 


SWRO 

MCO 

GCCO 

SCO 

Total 


Orders  of  Investigation  Subpoenas 

11  180 
S  41 

27   ^  13 

56   *^  237 


Our  CEO's  will  double-check  to  make  sure  that  we  are  not  missing  any  Orders  or 
Subpoenas. 


itfc 
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Xesolution  Trust  Corporation 


Metroplex  Consolidated  Oflice 


PLS 


TO: 

FROM: 

DATE: 
R*: 


MEMO 

Rex  Taylor 
Section  Chief 
PLS  -  Dallas 

Olga  Villela 
Paralegal  Specialist. 
PLS  -  Dallas 

June  23,  1992 

Senate  Request  for  Me.  of  Subpoenas  Issued  by  PLS  in  1992 


BAUftA 

(NCO) 

Jan. 

Feb. 

Har. 

J^r. 

May 

June 


(1) 
(8) 
(0) 
(0) 
(2) 
(2)  (as  of  June  19) 


(SWRO] 

Jan 

(1) 

Feb. 

(0) 

Mar. 

(0) 

Apr. 

(1) 

May 

(0) 

June   (18)   (as  of  Jxine  19) 


SAM  AMTOWTQ 

Jan.   (16) 


Feb. 
Mar. 
Apr. 
May 


(12) 
(8) 
(38) 
(9) 


June   (1)  (as  of  June  19) 


BATOM 

ROOCE 

Jan. 

(71) 

Feb. 

(35) 

Mar. 

(0) 

Apr. 

(58) 

May 

(50) 

June 

1) 

3S00  Mmpir  Atrmue.  I2rft  Floor.  Dtllm%.  Texmf  75219  (214)  443-2300 
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To: 

Cc:  , 

Bcc: 

F-ob: 

iject: 
bate: 
Attach: 
Certify: 
Forwarded  by: 


Kimberly  M.   Thorne§Legal-pls*RTCDC 
Rex  TayloreLEG2eRTC0ALMET 

Olga  VillelaeLEG2§RTCDAU<ET 
re:    Monthly  Subpoena  Count 
Monday,    July   20,    1992    11:18:16   COT 


Following  is  the   infomation  you  requested: 

(Dallas  Regional  and  MCO  offices  are  now  coabined;     however,   Z  listed 
the  subpoenas  separately.      If  you  want  to  coabine  thea,    please  do  so.) 


OALIAS 

(MCO) 
Jan.   (1) 

(SWRO) 
(1) 

(SAM  ANTONIO) 
(16) 

(BATON  ROUGE) 
(71) 

(HOOSTON) 
(0) 

Feb.   (8) 

(0) 

(12) 

(35) 

(0) 

Mar.   (0) 

(0) 

(8) 

(0) 

(0) 

Apr.   (0) 

(1) 

(38) 

(58) 

(0) 

May   (2) 

(0) 

(9) 

(50) 

(0) 

June   (2) 

(18) 

(6) 

(3) 

(0) 
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o*.  22    63    o*    5*       REORGANIZATIONS  "o* 


OM  HUMMN  tiMB  ce«e«itt 

Congress  of  the  ttitited  States 

Hfluc  or 'Rf^ruoicfitlDes 

COMMrrree  on  OOVOWMeNT^OKRATIONt 

eeiMii-iui 


MMMMIIMnulM 


April  13.  im 


Hon.  Rofer  C  AJtman 
Deputy  SeoeUry  of  tbe  TVusuty  tod 
latertffl  Oitef  Executive  OfBcer 
lUtoiutioc  Trust  Corporttioa 
801  •  17th  Street,  N.W. 
Wufamgton,DC  WM 

Dear  Deputy  Secretaiy  Altnua: 

The  purpote  of  this  lett£r  is  to  set  forth  some  preliminaiy  eonfieras  tbout  tbe 
poslbie  adverse  impact  oo  curreot  RTC  iovesdgatioiu  into  faOed  SALi  ansiiig  from  the 
docnre  of  certain  RTC  6eid  ofBees  and  to  urge  that  you  w  the  RTC  Oveni(bt  Board  look 
into  this  dtuatlon  to  determine  wtietber  these  ooaoenis  may  oerit  nof  ttmpmuy  or 
pennaaent  reaediai  action. 

The  Commerce,  Coosumer,  and  Monetaiy  ASain  Subcoooittee  has  been 
oooduedog  a  preUminAry  Inquiiy  into  tbe  impact  of  mdi  Seid  ofBoe  dosiap  on  RTC 
investigations  tor  possible  D&O  liability,  professioaal  liabQlqr,  and  fidelity  bond  daios  and 
also  the  purvoit  of  criminal  activity  (for  possibie  referral  to  tbe  Justiee  Oepartmeot).  Ti* 
Suboonunittee  staff  has  interviewed  a  mimber  of  individuals  wbo  have  provided,  tad  hu 
has  therefore  developed  but  not  yet  veriiSed,  the  fbQowiag  lafonnatioo: 

-Fnt,  with  one  apparent  exoeptioo,  very  few  of  the  RTC  investigators  in  the  field 
ofBces  which  have  been  or  are  going  to  be  doaed  soen  wQUng  to  transfer  to 
regional  RTC  offloes;  instead  the  regiooal  oflBoes  have  apparently  had  to  hire  new 
mostly  relatively  inej^Krienced  iovesdgaton  who  toty  need  6  to  12  mooths  to 
fafflilLarize  themselves  with  the  investigative  Set  in  hundreds  of  faOed  S&L  casea; 
-Second,  this  could  lead  to  tlgniScaat  delays  in  inwestiptions  and  oonsequent  filing 
of  lawsuits  (which  eui  be  a  poblem  is  view  of  tbe  3  year  stttute  of  UmltatlocM); 
-Third,  with  numerous  boaes  of  docunems  in  transit  and  documents  not  readDy 
tvaOable  and  with  new  invesdpton  asdgned  to  tbe  casea,  fee  counsel  taxjf 
eooounter  difBculda  in  pursuing  these  cases  expeditiously:  and 
-Fourth,  the  savinp  resulting  from  the  dosinp  of  at  least  some  of  these  ofBoes 
may  be  iSusoiy;  fbr  example,  we  have  bees  told  that  over  300  eontnctors  have 
beat  hired  in  the  Baton  Rouge  office  alone,  to  take  over  the  woik  of  RTC 
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employees  tad  thit  Tampa  RTC  Investiguon  have  been  detailed  to  the  Atlaou 
ofSce,  in  preparation  for  the  dosing  of  the  Tampa  ofBoe,  all  at  great  per  diem  and 
travel  costs. 

It  appears  that  the  upcoming  cloture  of  the  RTC  Invectigations'  offices  Id  Houston 
(no*-  planned  for  May  1993),  Baton  Rouge  (in  June  1993),  and  Tampa  (date  unknovni) 
may  mean  that  any  such  adverse  impacts  may  cootinue. 

The  Subcommittee's  inquiry  is  at  a  very  early  stage,  and  we  have  not  heard  from 
aU  sides  in  this  matter,  so  we  are  not  in  a  position  to  render  any  condtisive  findings  as  to 
whether  RTC  lawsuits  and  criminal  referrals  have  been  and  will  be  adversely  impacted  by 
such  dosores.  While  normally  we  would  await  the  completion  of  the  Subcommittee's 
investigatioa  and  bold  a  hearing  to  air  all  sides,  I  am  sotsewhat  concerned  that  by  the  time 
we  were  to  hold  a  bearing,  it  could  be  too  late. 

For  that  reason,  I  believe  it  would  be  appropriate  for  yoa  or  the  Oversight  Board 
to  look  into  this  matter  now  and  determine  whether  any  change^  temporary  or  permanent, 
arc  needed  concerning  the  RTCj  imminent  closures  of  RTC  Investigations'  offices  and 
also  whether  any  action  is  necessary  to  remedy  the  impaa  oo  cases  from  closures  which 
have  already  occurred,  to  ameliorate  any  such  possible  advene  impacts. 

I  would  appredate  a  response  to  this  letter  and  also  a  briefing  of  Subcommittee 
staff  by  May  3,  1993.  Please  feel  free  to  have  your  staff  or  Oversight  Board  staff  conuct 
Subcommittee  Senior  Counsel  Stephen  McSpadden  or  Chief  Counsel  Thomas  KahzL 
Thank  you  for  your  cooperation. 


John  M.  Sprmtt,  Jr. 


cc       Peter  Monroe 
President 
RTC  Oversight  Board 
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IMPORTANCE  OF  TEAMWORK 


To: 


Bcc: 

Pron: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  T.  Reynolds^legaiertcdalsou 

Bradley  M.  Elbelneieqaliertcdalgul 

Rex  Taylor#le929rtcdalBet, Thomas  Burnslde^legaltrtcdal 

Carolyn  P.  PerryeLEGAL«RTCATLBAY 

Arturo  Vera-Rojas9LEGALeRTCDAL 


Reorganization  Transition 

Thursday,  April  16,  1992  14:05:11  CDT 


To  facilitate  the  Bovement  of  case  files  in  the  new  reorganized 
structure  it  would  be  wise,  while  support  help  still  exists,  to  box  up  and 
inventory  all  files  in  cases  where  total  closeouts  have  been  drafted  and 
signed.  We  can  then  hold  then  in  storage  until  we  Icnow  where  to  ship  these 
docunents.  As  to  1993-1994  statute  cases,  those  cases  in  which  we  have  merit 
and  money  already  established,  we  should  think  about  hiring  counsel.  As  to 
1992  cases,  I  expect  that  the  current  attorney  will  have  completed  asset 
searches  on  the  targets  and  made  a  determination  regarding  whether  to  proceed 
with  suit  by  now  and  has  made  arrangements  to  hire  counsel  in  the  meritorious 
cases.  Conversely  they  should  be  working  on  closeouts  of  the  non-meritorious 
92  cases  as  well.  Those  94  and  late  93  cases  not  falling  into  the  above 
category  should  also  likely  be  inventoried  and  boxed  by  thrift  in  preparation 
for  the  attrition  factor  between  now  and  September,  (non-active  cases  only) . 
Once  the  final  selections  are  made,  whoever  is  Section  Chief  will  then  have 
the  responsibility  of  reassigning  the  cases  which  will  then  have  to  be  worked 
on  a  priority  basis 
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V 

To:  Thomas  BurnaldeiLEGALeRTCOAL 

Cc: 

Bcc:       , 

Fr'  :  ..y§Legal-pls§RTCDC 

Su-^ect:         re:  BEXAR/EY/TOLLING  III 

Date:  Sunday,  February  23,  1992  13:40:09  CST 

Attach: 

Certify:        N 

Forwarded  by: 


No  —  I  intend  to  keep  pushing  the  defendant  class  idea  —  we  are  already 
using  it  in  —  and  Bill  and  Jerry  are  only  concerned  if  we  name 

all  of  the  partners  individually  by  name.   They  like  the  class  approach.  By 
the  way,  no  thanks  are  necessary  for  the  work  this  case  has  required  of  ne  so 
far  —  this  is  part  of  our  implicit  deal  —  I  support  you  here  and  you  support 
me  there.   Besides,  I'm  always  going  to  be  patient  with  creative,  intelligent 
efforts  like  those  you've  displayed  on  this  case. 

How  soon  will  I  get  BancPlus  back?   I  noticed  that  a  copy  of  my  corrections 
was  in  the  package  I  received  from  Sharon  recently  —  but  I  did  not  see  the 
corrected  memo.   We're  going  to  be  on  the  fast  track  again,  aren't  we?  To 
answer  your  question  —  I  think  we  may  want  to  have  a  draft  assignment  and 
memo  accompany  the  ATS  memo,  so  that  I  can  start  that  process  earlier.   JVT 
advised  me  that  I  couldn't  do  anything  on  Bexar  until  Friday  because  Graham  was 
out  of  town  —  but  now  I  wonder  if  having  the  memo  waiting  on  his  desk  wouldn't 
have  been  better. 

Thanks  for  your  and  Sharon's  appreciation  of  the  drama  of  my  getting  the 
a-^ignment  from  Seelig  —  I  enjoyed  pulling  it  out  of  the  fire.   Every  thing  I 
c   now  is  accompanied  by  so  much  planned  effort,  it  felt  good  to  find  out  that 
I  can  still  get  the  agency  to  move  on  a  "simple"  crisis.   Did  you  know  how  many 
stops  '..^     .  were  pulling  out?   Apparently         '    had  been  calling  JVT 
trying  to  get  him  to  do  something  ...  but  it  wasn't  in^iil  I  asked  JVT  whether  I 
should  call  the  Chairman  that  he  suggested  calling  Seelig  might  be  a  better 
first  choice.   I  think  he  thought  I  would  do  it. 
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/^ 


To: 


r 


Cc: 

Bcc: 

Froa: 

Subject: 

Date: 

Attach: 

Certify; 

Foxvarded  by; 


Roberta  H.  CI ar*, Anne  E.  Meroney§legal-PLS§RTCATLMID 

Thomas  BurnsideeLegaieRTCDAL 

LaVern  A.  Pritchard8LegaieRTCKCNOR,R.  Lee  Andersen 

April  A.  Breslaw, Christopher  A.  Byrne, James  P.  Clark 

Roberta  H.  Clark, David  G.  Eisenstein, Kathleen  Flake 

Mira  N.  Mar shall, Manuel  A.  Palau, Suzanne  Rigby 

Harold  M.  Sklar, Robert  J.  Soffer.Jon  A.  Stewart, Susan  Tibolla 

Sharon  D.  Zissman, Bradley  M.  SmolkineLEGAL§RTCATL 

Julie  F.  YandaeLEGALeRTCKC, Sharon  HowardeLEGALeRTCDAL 

Bruce  Pederson§Legal§RTCOEN 


:•*-   I  .-pis 


Tolling  Agreements 
Thursday,  February  27, 


1992   S:22:37  CST 


X  believe  you  should  all  be  aware  of  Tom  Burnside's  achievement  in  negotiating 
a  tolling  agreement  with  Ernst  &  Young  in  the  BankPLUS  matter.   The  tolling 
agreement  is  the  result  of  long  term  negotiations  between  Tom  and  EY,  and 
represents  a  real  breakthrough  for  us.   It  is  a  very  favorable  document  that 

?urport8  to  bind  not  only  EY,  but  its  partners  personally.   More 
mportantly,  EY  has  recognized  that  this  tolling  agreement  is  a  model  for 
other  cases  —  they  simply  offered  me  the  same  deal  as  the  final  BankPLUS 
agreement,  except  that  I  could  choose  the  dates  for  the  tolling  commitments  to 
end. 

f  'Y  those  of  you  who  have  dealt  with  EY  can  appreciate  what  a  turn  around  in 
t..eir  attitude  this  represents.   Together  with  Suzanne  Rigby 's  work  on  the 
subpoena  enforcement,  Tom's  efforts  seem  to  have  developed  some  respect  for 
our  ability  to  coordinate  what  we  are  doing,  and  to  take  and  hold  tough 
negotiating  positions.   Maybe  this  means  we  will  be  able  to  waste  less  time  on 
meaningless  preliminary  fencing. 

All  of  you  who  have  EY  cases,  and  those  of  you  who  have  tolling  issues 
involving  other  firms,  will  want  copies  of  the  BancPLUS  agreement.   I  plan  to 
use  it  as  the  basis  for  discussions  today  with  Peat  Marwick.   I  will  make 
it  available  to  everyone  here  in  DC;  those  elsewhere  can  contact  me  or  Too. 
(Of  course  I'm  volunteering  Tom  without  consulting  him.)   In  addition,  I  plan 
to  circulate  in  the  next  couple  of  days  a  package  with  the  materials 
I  have  on  defensive  class  actions  against  partnerships,  including  a  draft 
complaint  and  back-up  materials. 
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To: 
Cc: 


Thomas  Burns  ide9I>EGM<eRTCDAL 


Bcc: 

Froa: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


EY  Tolling  Agreemenc 
Friday,  February  28,  1992 


8:34:23  CST 


Ton — 

CONGRATULATIONS 1 1   Do  you  walk  on  water  now?   You've  done  a  tremendous  job. 
It's  nice  to  know  that  WDC  recognizes  and  appreciates  what  you've 
accomplished. 


Since  .      drafted  you  for  assistance,  I 
tolling  agreement  that  you  used  with  EY. 
throughout  our  region. 

Take  care — and  enjoy  the  limelight. 


'd  like  to  ask  for  a  copy  of  the 
I'll  make  sure  it  gets  circulated 


To: 
Cc: 

Bc^ 
Fr 

Su.  ^ect: 
Date: 
Attach: 
Certify: 
Forwarded  by: 


Thomas  B\irnsideiLEGAL§RTCDAL 
Sharon  HowardSLEGALiRTCDAL 
John  B.  BeatySLegal-plseRTCDC 

JLegal-plsiRTCDC 
re:  EY  Tolling  Agreement 
Sunday,  March   1,  1992   9:17:25  CST 

N 


Thanks  for  the  helpful  explanation  of  the  status  of  the  EY  tollino  anreement. 

"—  is  struggling  to  work  out  the  details  of  his 
defendant  class  -  your  combined  efforts  will  really  contribute  to  RTC's 
ability  to  prosecute  accountant  liability  claims  vigorously. 

and  I  are  Impressed  with  what  you  have  been  doing,  and  felt  that  you 
deserve  credit  and  recognition  for  what  you  have  accomplished. 
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To:  Thomas  Burns IdcfLBGALCRTCOAL 

Cc: 

"-c:       I 

jm:  -   T  -  ^  'tLftgal-plsCRTCOC 

Subject:        re;  "Say  xc  ain"t  so" 
Date:  Monday,  April  13,  1992  14:38:18  COT 

Attach: 

Certify:        N 
Forwarded  by: 


Thanks,  Tom.   Working  with  you  has  been  a  real  pleasure.   Our  paths  will 
continue  to  cross,  I  aa  sure.   X  asked  for  a  May  3  release  date  -  but  the 
crisis  here  may  result  in  some  slippage.   Before  long,  RTC  will  sunset  and 
be  folded  back  into  FDIC.   Since  I  am  likely  to  handle  PLS  appeals,  we  will  no 
doubt  work  together  again.   Meanwhile,  good  luck  and  best  wishes  -  you  are 
mzJcing  a  gigantic  contribution  PLS  -  just  wish  we  could  ^et  you  involved  in 
the  EY  coordination  effort.   John  says  you  are  swasped  with  cases,  GT 
coordination,  and  a  Pru  Bache  project/memo. 


To:  Robert  T.  St8ples(Inv«stfRTCOALG0L 

Beth  M.  HilliaasCZnvesttRTCOAIiGXn. 

Salvatore  BemardinofZMVEST«RTCATLBAY 

Salvatore  BemardinoCZnvttsttMCOALSOL 
:  E.  Heal  FindleyCZnvestfRTCOALCUL 

James  L.  AdamseZnvestCRTCOAIiCOL 

Janes  Conroy«XNV«RTCOALKET, Chris  JonesfEXECeRTCOAL 

Chris  Jones#Zl(V«RTCOALIIET 
Bcc: 

Prom:  Thomas  BumsidetLBGALCRTCDAL 

Subject;        DLJ  settlement 

Date:  Monday,  June  8,  X992  12:01:57  COT 

Attach; 

Certify:        M 
Forwarded  by; 


DLJ  has  agreed  to  settle  BancPlus  for  $2.5  million.  Investigations  in 

general— and  Bob,  Beth,  and  Sam  in  particular deserve  a  large  portion  of  the 

credit  for  bringing  this  oortion  of  the  case  to  a  position  wh»<-«  we  could  get 
the  recovery.  Now  on  to  r      .  ,-■ .  -* 
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To:  Thomas  L.  Hlndes0Legal-pls0RTCOC 

Cc:  '     Mark  Gabrellian§Legal-lit§RTCDC 

Bcc:  Thomas  Burnslde6LEGAL§RTCDAL 

7b:  -pis 

> .oject:  Accounting  Expertise 

Date:  Monday,  June   8,  1992   9:13:56  COT 
Attach: 

Certify:  N 

Forwarded  by: 


If  one  of  the  candidates  for  PLS  vacancies  bows  out,  ■^oxi   may  wish  to  consider 
bringing  Tom  Burnside  of  the  Dallas  office  up  to  Washington.   He  has 
concentrated  on  accountant  liability  claims  in  the  former  Southwest  Region  and 
has  developed  several  good  claims  against  EY.   From  what  I  have  seen,  his  work 
is  outstanding.   He  does  a  good  job  of  detecting  the  warts  in  potential 
claims  -  a  valuable  trait.   His  work  is  creative  and  solid:  for  example,  he 
agresssively  pursued  an  insurance  fund  claim  arising  out  of  Bexar  and  received 
an  assignment  of  the  claim  from  the  FDIC  as  manager  of  the  funds.   This  novel 
but  thoroughly  documented  claim  will  be  one  of  the  more  attractive  RTC  claims 
that  RTC  can  propound  in  seeking  a  global  settlement  with  EY.   Tom  has 
volunteered  to  help  pull  together  claims  information  for  our  discussions  with 
EY  and  is  an  energetic  and  cooperative  team  member.   Because  of  his  in  depth 
understanding  of  accountant  liability  he  would  make  a  valuable  contribution  to 
the  nationwide  PLS  effort  if  he  were  recruited  to  help  with  accounting  claims. 
Naturally,  he  has  substantial  experience  with  other  professional  liability 
claims  as  well  -  but  I  am  particularly  impressed  with  his  expertise  re 
accounting  Issues. 
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To: 


Bcc: 

From; 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  T.  Reynolds* l«9al«rtcdaleou 

Bradley  K.  ElbeinClegallCrtcdalgul 

Rex  Tayloreieg2«rtcdalset,ThOBa8  Bumslde91egal«rtcdal 

JlB  CoopereEXECeRTCOAL.JaaeB  Conroy«INVeRTCDAU(ET 

Thoaas  L.  KindesCLegal-plsCRTCOC 

David  G.  EisensteineLegal-plseRTCDC 

Mark  GabrellianCLegal-plseRTCOC 

Sharon  HovardCLEGALeRTCOAL 

DliJ  Settlement 

Tuesday,  June  9.  1992  9:27:35  CDT 


David  G.  Bisenstein^Legal-plseRTCDC 


Comments  by:       David  G.  Eisensteinei«gal-plseRTCDC 
Forwarded  to:      Thomas  BumsideeLECALfRTCDAI, 
Comments : 

Great  work,  Tom.  On  the  pro  tanto/pro  rata  you  might  want  to  talJc 
to  Gene  Comey  who  is  doing  a  bi^  case  in  OK  on  bow  to  bind  all  the 
parties  that  may  want  contribution  down  the  road. 


[Original  Message] 


Congratulations  goes  to  Tom  Bumside  who  played  hardball  with  Donaldson 
Lufkin  i   Jenrette  on  a  claim  arising  out  of  BancPlus.  The  original  settlement 
meeting  I  attended  with  DLJ  in  Dallas,  the  settlement  number  discussed  was 
'~00,000.  Several  weeks  later,  the  settlement  number  was  up  to  $2.1  million 

ich  received  serious  consideration.  Tom  was  adamant  however,  that  after 
discounting  the  claim  to  present  value  and  discounting  it  for  litigation 
risks,  that  $2.5  million  was  the  right  number  to  se'-tle  the  claim.  DLJ 
ultimately  capitulated  and  a  settlement  memo  is  being  drafted  although  there 
are  a  number  of  outstanding  issues  such  as  seeking  a  ruling  from  the  Court 
regarding  pro  tanto  vs.  pro  rata  settlement  credit  and  what  we  do  with  the 
unnamed  EY  defendants  to  bind  them  to  the  settlement  credit  ruling.  He  will 
have  recouped  all  costs  of  case  preparation  to  date  and  funded  the  future 
litigation  costs  against  the  other  defendants  with  this  settlement. 

CONGRATULATIONS  TOM I 
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To  I  Diana  HaadozmiHTVinTCDKUaX 

]  Jaaa*  ConroyeiNveRTCOALMET 

Htlllaa  J.  DaPugbeiNVESXeRTCATLSOU 
Rax  Tayloret£02eRTC0ALKET 

Bcci 

rroBi  Thoaaa  Bumaida0XJ:OAI,eRTCOAL 

Subjactt        Natroplolltan 

Datai  Tuaaday,  July  31,  1992  ISilSiOS  COX 

Attach! 

Cartifyt        N 

Porwardad  byi 


This  probably  falls  within  the  'Tall  aa  what  I  don't  alraady  knOM  cataqory..." 
but  I  wanted  to  foraally  acknowledge  what  a  great  job  Karen  did  on  the  ATS 
preparation  and  the  Investigation  leading  up  to  it.  Karen  willingly  gave 
whatever  time  It  took  to  get  the  job  done  and  her  insight  waa  critical  to  the 
final  product.  Often  Karen  served  as  the  primary  coordinator  of  the 
inveatigation  and  with  respect  to  Rad,  she  acted  as  the  day-to-day  supervisor. 
Indeed,  Karen  waa  the  one  who  aoat  frequently  kept  the  case  aoving  when 
everyone  else  becaae  diatracted  on  other  projects.  Karen  was  extraordinarily 
goal  oriented,  organized,  self-aotivated  and  eager  in  the  Inveatigation/ 
ATS  process  and  should  be  coaaended  for  her  work  on  Metropolitan.  Quite 
frankly,  the  caae  would  not  have  been  developed  without  her  efforta. 
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T»l  Has  Tarler«I.Ba3CRTCDALMBX 

Cet  I 

CI 

Mil  Tboius  BumBld*«LCaJa.CKTCOKL 

Subjacti  Orartla* 

Data  I  Saturday,  July  3S,  1993   7iSai47  COT 
Attach I 

Cartlfyi  M 
PorMardad  byi 


In  viaw  of  ear  diffaring  poaltlona  ragacdlag  orartlaa/coaptlaa  and  In  ordar 
to  proparly  davalop  ay  eaaoa,  I  will  saithar  aspact  aor  raquaat  ovartlaa  or 
eoaptiaa  in  tha  futnra.  Z  will  still  «M>rk  auch  additional  houra  that  ara 
aacaaaary  to  proparly  invaatigato  and  haadlo  ay  easaa  aa  part  of  ay 
profasaional  raaponsibility . 

X  do  hava  soaa  additional  obaarvatioaa  ragarding  your  ovartiaa/coaptiaa 
rulasi 

(1)  Orartlaa  ia  not  tha  aquivalant  of  coaptiaa.  I  raqnastad  coaptiaa  to 
that  I  could  partially  coapansata  ay  faaily  for  tha  avaninga  and  Maakanda  I 
was  Morking  to  davalop  ay  caaos.  Obrlonaly,  a  faw  astra  dollara  in  a  paychack 
doas  not  sarva  auch  pnrposo. 

(3)  Z  find  tha  eencapt  of  ovartiaa  aa  appliad  to  profaasionala  to  ba 
daaaanlng.  Z  work  as  auch  aa  30  astra  houra  a  waak  whan  1  aa  working  on  an  ATS 

lo  or  othar  aajor  projoct.  Z  willingly  put  auch  tiaa  in  bacauaa  of  a  sania 
o(  profaasional  prida  and  in  ordar  to  obtain  tha  aatisfaction  of  doing  tha 
baat  job  Z  can.  Z  do  not  and  will  not  put  in  such  houra  for  tha  $5  to  $15/hour 
ovartiaa.  My  tiaa  ia  ««rth  aora  than  that  and  Z  would  rathar  donata  or  -aaf 
tha  tiaa. 

(3)  Z  also  find  tha  eoncapt  of  'aaking  for  paraission*  to  work  tha 

hours  aacassary  to  proparly  davalep  a  easa  to  ba  antithatical  to  profassional 
athies.  Brary  attomay  auat  aaka  tha  paraonal  dacisien  en  tha  aaount  of  tiaa 
Bacassary  to  aaat  hia  or  her  own  ataadarda  aa  trail  as  general  etandards.  No 
attorney  can  abdicate  inch  decision.  Xndeed,  Z  beliara  that  a  PX.S  attomay 
that  confinaa  hia  or  her  work  houra  to  a  *  40  hour  week'  on  a  regular  basis 
will  and  up  cloaing-ent  caaaa  that  ahould  be  brought  bacauaa  of  the  ascusa 
that  *wa  did  not  have  enough  tiae  or  evidence.*  AltematiTely,  insufficient 
investigation  aight  reaolt  ia  suite  that  ahould  not  be  brought. 

(4)  Z  find  it  ironic  that  in  the  laat  aonth  or  ae,  Z  have  aubaittad  two 
Authority  to  Sua  aaaos  and  two  Authority  to  Settle  aeaos  that  have  received 
virtually  no  subatantive  rnaaant  froa  you  but  yet  you  want  to  tightly  control 
ovartiae/coaptiae  requests. 

Zn  sxiaaary,  Z  view  thia  aattar  as  cloaed.  Z  will  not  trouble  yon  any  further 
with  coaptiaa  requests  and  tha  KIC  will  still  receive  ay  continued  efforts  in 
developing  and  pursuing  aeritorioua,  coat-effective  caaaa.  Zta  a  *win-win* 
situation  for  you  and  tha  KXC. 
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TOi 
Ce: 


Bee: 

Proa; 

Sub j act: 

Data: 

Xttachi 

Cartify: 

ronrarded  by: 


Thoaaa  Burns  ld«aLEGXL(lRTCDAL 
R«Z  TayloraLEG2(IRTCDAU(ET 
>   Thoaaa  L.  HindasdLagal-plsQRTCDC 

Mark  GabrallianQtagal-plsQRTCDC 

BancPlus 

Wednesday,    September     2,    1992      9:36:09  CDT 

M 


Thank  you  for  the  revised  analysis  section  on  the  settleaent 
reeomaendation  meao  for  the  Donaldson,  Lufkin  6  Jenrette  claia.   I've  reviewed 
it  with  Ton  Hindes  who  has  given  the  go-ahead,   close  the  deal.   Oood  work. 


Sbi 

cei 
Bcci 
From  I 
Subjacti 
Data  I 
Attach I 
Cartifri 
Forwardad  byi 


ThoiMS  Bunaida«LSaAL«XXCDUi 
Kas  XarlorCLSaStltXCOUJCR.  - 
ThOiua  L.    Bindaa<I.a9al-plB«ltXCI>C 

Mark  aabralliaaCI,a9ai-plBCItXCOC 

BancPlus 

Hadaaaday,  Octobar  7,  1993  lli3Si33  COX 


Oood  Mork  oa  tha  BancPlua  aattlaaanta  and  tha  racn— ■odatlen  mmmau.      X 
hara  ravlaMad  and  inltialad  all  thraa  and  aa  paaaiag  thaa  on  to  Toa  Blndaa. 
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To:  Williaa  J.  DePugh«INV§RTCDALMET 

I  Diane  MendozaeiNV@RTCDALMET, Chris  JoneseiNVeRTCOALMET 

Cc:  Rex  TayloreLEG2§RTCDALMET 
Bcc: 

From:  Thomas  Burnside@LEGAL9RTCDAL 

Subject:  Murray 

Date:  Thursday,  November   5,  1992   7:13:02  CST 
Attach : 

Certify:  N 
Forwarded  by: 


I  want  to  commend  Mike  Shuler  for  his  extraordinary  efforts  in  developing  the 
accountincr  claim  in  Murray  Savings.  Mike  provided  the  expertise,  long  hours, 
and  "passion"  needed  to  push  the  claim  through  the  system;  the  claim  would  not 
have  been  developed  without  his  efforts.  Examples  of  Mike's  work  include: 

— He  personally  reviewed  workpapers  in  order  to  focus  the  work  of 

outside  consultants  and  fee  counsel.  This  work  paid  off  in  the  first 
couple  of  meetings  with  a  consultant  that  we  were  using  for  the  first 
time.  The  consultant  was  sloppy  and  careless  in  his  review  of  the 
workpapers  and  financial  statements.   Mike  immediately  detected  the 
problems  and  we  were  able  to  replace  the  consultant  in  a  timely 
manner. 

— Mike  continually  challenged  the  consultants,  fee  counsel  and  myself 
on  our  views  of  the  case  and  effectively  communicated  his  "outrage" 
with  the  problems  with  the  audit.  Such  outrage  is  essential  to  the 
ultimate  success  to  a  lawsuit  or  settlement  discussions  in  the  it 
transforms  seemingly  arcane  technical  areas  into  a  moral  crusade. 
He  refused  to  let  anyone  to  just  go  through  "the  motions." 

— He  put  in  countless  hours — including  weekends  and  long  days — to 

ensure  a  workproduct  that  met  his  standards.  Vfhile  Mike  strived  to 
properly  delegate  work  where  appropriate,  he  willingly  pitched  in 
when  he  saw  others  (including  myself)  struggling. 

I  could  continue  with  other  examples  but  one  thought  probably  summarizes  my 
thoughts 

I  have  dealt  with  numerous  consultants,  fee  counsel,  and  others  in 
developing  accounting  malpractice  cases.  Some  were  very  good;  some 
were  terrible.  If  I  could  have  only  one  person  to  help  me  on 
developing  such  a  case it  would  be  Mike  Shuler. 
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To: 

Cc:         • 

Bcc: 

From: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by; 


Milllam  J.  D«PU9h«INV«RTCDAIXET 

Chris  Jones«INVeRTCOALMET, Diane  MendozaeiNV«RTCDALMET 

Rex  TayloreLEGZeRTCDXLMET 

Thonas  BurnsideeLEGALeRTCDAL 

Murray 

Thursday,  November  S,  1992   8:07:22  CST 


I  would  like  to  commend  Mary  Jo  Baldwin  for  her  work  on  Murray.  Mary  Jo  has 
had  a  dual  role  in  Murray  and  has  been  outstanding  in  both.  Most  recently,  she 
has  been  assistinc^  Mike  Shuler  on  the  accounting  claim.  Even  though  the 
accounting  investigation  was  not  "her  job",  she  willingly  pitched  in  to 

deve-op  the  claim even  if  it  meant  weekend  work.  Her  insights  and  help 

really  made  a  difference.  On  a  lighter  note she  was  so  insistent  that  we 

meet  the  November  4  deadline,  that  she  camped  out  at  fee  counsel's  office 
in  order  to  ensure  that  the  attorneys  (including  me)  came  to  conclusion  on  the 
project.  Nobody  was  "going  to  mess  with"  Mary  Jo  in  failing  to  meet  the 
deadline  1 

Mary  Jo  has  made  the  most  difference  in  her  role  as  Lead  Investigator  on  the 
director's  and  officer's  claim.  I  received  responsibility  for  Murray  after  the 
filing  of  the  suit  and  the  initial  wave  of  discovery.  Accordingly,  I  was  not 
in  a  position  to  adequately  review  our  factual  responses.  Mary  Jo   filled  the 
void  and  spent  an  enormous  amount  of  time  working  on  the  answers  to  discovery. 
In  that  capacity,  she  was  very  proactive  and  took  a  leadership  position  in 
coordinating  the  discovery.  She  deftly  balanced  the  needs  of  fee  counsel  to 
appear  cooperative  in  responding  to  discovery  with  the  strain  of  such  responses 
on  internal  RTC  resources. 

In  summary,  Mary  Jo  has  been  a  superb  lead  investigator  on  Murray.  Her  blend 
of  hard  work,  dedication,  organization,  and  leadership  have  transformed  a 
potential  problem  into  a  (relatively)  smooth  case. 


To: 
Cc: 


Bcc: 

From: 

Subject: 

Date: 

Attach : 

Certify: 

Forwarded  by: 


James  P.  ClarkSLegal-plsSRTCDC 
Neysa  L.  Day«LEGAL-PLS§RTCKC 
B.J.  HickerteLEGAL-PLSeRTCKC 
Jann  L.  Harley€LegaieRTCKCCHI 
Thomas  BumsideiLEGALCRTCDAL 

eLECAL-PLS.  - 
Pru  Bache  ATS 
Tuesday,  December   1,  1992   9:11:33  CST 

N 


Jim — 

Our  Acting  AGC  signed  off  on  the  PruBache  ATSettle  Memo.   I've  gotten  the 
green  light  from  the  business  side,  so  as  soon  as  JT  gets  back  into  the  office 
(he's  in  Chicago  today),  we'll  have  the  memo  formally  approved  at  this  level. 

Tom,  thanks  for  the  fine  work  you  did  on  this  case.   I  really  enjoyed  reading 
your  memo,  and  I  admired  the  skill  and  analysis  you  obviously  had  put  into 
this  case.   Take  care. 
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To;  <CLEGAL-PLS 

Cc: 

Bcc: 

From:  Thoaas  Burnslde9LEGALeRTCDAL 

Subject:         SF  171 

Date:  Wednesday,  December  9,    1992  15:40:26  CST 

Attach: 

Certify:        N 

Forwarded  by:  < 

I  am   sending  you  the  attachnents  to  my  171  (I  skipped  the  form  itself) . 
I  appreciate  your  willingness  to  act  as  a  reference.  I  posted  for  the  DC  PLS 
slots  as  well  as  any  PLS  slots  outside  of  Dallas.  Z  am  also  going  to  make  a 
pitch  for  a  lateral  transfer  to  DC  as  a  Senior  Attorney  if  they  need  me  sooner 
than  the  end  of  the  posting  process  (or  aftervardl).  In  any  event,  you  may  get 
a  call  (that  would  be  a  good  signl)  and  I  wanted  you  to  have  my  resume  and 
performance  evaluation  if  you  were  called.  Anyways,  I'm  pretty  proud  of  my  last 
two  years.  Its  not  bad  for  a  midwestern  fidelity  and  surety  lawyer. 

FYI —        ^'  -  has  gone  to  bat  for  me  in  DC.  While  she  has  spoken  with  Tom 
Hindes,  I  think  the  key  is  Mark  Gabrellian.  Mark  has  responsibility  for  Dallas 
and  has  reviewed  at  least  some  of  my  work  product.  If  he  wants  me,  I  think 
they  will  make  room  for  me;  if  not,  I  don't  stand  a  chance.  In  all  modesty, 
however,  I  would  gladly  base  my  chances  on  my  work  product. 

One  other  touchy  point — the  region  down  here  is  going  down  hill  fast.  We  have 
lost  Asher  out  of  Houston  and  the  Baton  Rouge  and  San  Antonio  attorneys  are  not 
happy  about  the  move.  I'll  let  you  get  Carl's  feelings  direct  but  Rex  really 
gave  him  a  raw  deal.  The  bottom  line  is  that  DC  miaht  not  b«  to  eager  to  take 
me  unless  they  realize  that  keeping  me  down  here  with  Rex  will  not  work  in  the 
long  term  (why  would  I  use   "RTC"  and  "longterm"  in  the  same  sentence?!).  On 
the  other  hand,  I  don't  want  to  appear  to  give  an  ultimatum  since  I  really 
like  what  I  am  doing  and  do  not  want  to  appear  disgruntled. 

I  would  appreciate  your  "read"  on  the  situation  and  any  suggestions  that  you 
:  have. 

P.S.  Doesn't  it  seem  like  an  eternity  since  we  joined  the  RTC?  Who  ever  would 
have  imagined  all  that  transpired.  Yet,  for  all  the  grief,  I  think  we  were 
given  the  professional  opportunity  of  a  lifetime.  It  will  be  hard  to  go  back 
to  normal  cases! 11  Take  care. 


might  have. 
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To:  Chris  JoncsCINVCRTCOALMET 

Cc:        J 

Bcc; 

Froa:  ThoDas  Burns ideCLEGXLCRTCDAL 

Subject:        Bexar 

Date:  Monday,  December  21,  1992  9:06:39  CST 

Attach: 

Certify:        N 

Forwarded  by: 


Z  would  like  to  conaend  Don  Hoods  and  Wayne  Kalina  for  their  hard  work  and 
dedication  in  developing  the  Bexar  Savings  professional  liability  claims.  As 
the  Lead  Investiagtor  on  Bexar  for  almost  two  years,  Don  did  an  extraordinary 
job  in  managing  investigators  and  outside  consultants  as  well  as  document 
control.  Don's  experience  and  insight  also  helped  us  focus  upon  issues  that  we 
might  otherwise  have  missed. 

As  the  San  Antonio  Accountant  Liability  Investigator,  Wayne  was  instrumental 
in  supervising  the  accounting  consultants  in  both  substantive  and  budget 
areas.  Wayne's  experience  and  insight  was  essential  for  an  independent 
evaluation  of  Kenneth  Leventhol's  work  product. 

Both  Don  and  Wayne  willingly  gave  the  "extra  effort"  that  such  a  large  claim 
needed  in  order  to  be  effectively  pursued  and  such  efforts  were  a  substantial 
factor  in  the  RTC  recovery  against  Ernst  (  Young  and  probable  recoveries 
aaainst  the  directors  and  officers.  Total  recoveries  on  the  Bexar  professional 
liability  claims  are  expected  to  exceed  $50  million. 


/ 
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To:  -   -=-^LECAL-PLSt   ^iv 

Cc:         I 

Bcc: 

From:  Thomas  Burnslcle@LEGALiRTCDAL 

Subject;        re: 

Date:  Friday,  January  15,  1993  12:25:49  CST 

Attach: 

Certify:        N 

Forwarded  by; 


Thanks  for  the  Info.  I  need  to  figure  out  what  I  want  to  do  in  the  next  few 
years  before  Z  maXe  a  moving  decision.  Also,  Mimi  has  a  fair  amount  of  input 
on  the  decision  since  she  does  not  want  to  caravan  around  the  country  from  one 
RTC  posting  to  another  without  some  legitimate  career  goals  in  mind.  (She 
doesn't  think  that  moving  away  from  a  particular  boss  is  an  adequate 
career  goal  by  itself she  does  think  that  DC  would  be  a  good  move) 

In  any  event,  it  looks  as  if  the  rosters  will  force  me  to  make   at  least  some 
preliminary  decisions  in  the  very  near  future.  I  will  keep  you  posted  and 
probably  bounce  some  ideas  off  you. 

P.S.  Mimi  and  I  are  expecting  our  fourth  child 1 


To:  Thomas  BurnsldetlJGALSRTCDAL 

Cc: 

Bcc: 

From:  .      -pls( 

Subject:        PruBache  Glory 

Date:  Sunday,  January  24,  1993  17:39:55  CST 

Attach: 

Certify:        N 

Forwarded  by: 


Torn,  I  wasn't  trying  to  hog  all  the  glory  in  hot  topics  discussion  of  the 
PruBache  settlement.   I  wrote  a  longer  version  featuring  you  and  Loughran. 
They  did  a  nice  job  of  editing  it  but  took  out  any  mention  of  you. 

Anyway,  according  to  our  figures,  you  appear  to  be  PLS's  biggest  breadwinner. 
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To:  Thomas  J.  Burnside«DAL-LEGAL12C§RTCDAL 

Cc:        ' 

Bcc: 

From:  .  .-PLS 

Subject: 

Date:  Thursday,  March  4,  1993  18:05:14  CST 

Attach: 

Certify:        N 

Forwarded  by: 


Tom — you  would  hate  it  here.  •  is  working  us  to  death — but  we  are  loving 
every  minute.  I  have  meant  to  tell  you  for  months  what  fine  work  I  thought 
you  did  on  the  Pru-Bache  settlement— both  substantively  and  in  coordinating 
the  process.  That  was  quite  an  undertaking,  yet  the  process  was  handled  so 
smoothly.  I  don't  think  anyone  in  the  world  has  any  illusions  about  your 
singlehandedly  putting  the  deal  together.  Z  guarantee  you  received  no  help 
from  me. 

As  crazy  as  it  gets  here,  and  it  does — I  truly  believe  now  that  life  is 
actually  crazier  elsewhere 1 


To:  "  ....       -PLSt 

Cc:  -    -  . 

Bcc  * 

Prom:  Thomas  J.   BurnsideeDAI.-LECAL12CeRTCDAL 

Subject:        re: 

Date:  Monday,  March  15,  1993  9:15:28  CST 

Attach: 

Certify:        N 

Forwarded  by: 

Thanks  for  the  news.   I  need  a  little  time  to  make  the  decision.   The  question 
is  not  whether  I  leave  here  but  where  do  I  go? 

I  had  to  postpone  my  trip  to  St  Louis  until  Friday  because  the  GAO  is  coming 
to  Dallas  on  weds,  and  Thurs  of  this  week  (unless  the  snow  storm  delays  them.) 
I'm  glad  they  are  moving  so  quickly  —  I  would  like  to  resolve  as  much  (or 
perhaps  all)  of  the  situation  down  here  as  possible  before  I  leave. 

Please  let  me  know  your  timetable  for  a  decision.   The  start  date  from  my 
perspective  would  probably  be  mid-April  although  early  April  is  possible. 
I  will  touch  base  with  you  next  Monday  to  let  you  know  how  it  went  in  St 
Louis.   At  this  point.  It  looks  like  I  will  be  leaving  the  RTC  but  I  have  been 
"flip-flopping**  all  month. 
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BURNSIDE  GRIEVANCE  RECORD 


To: 


Cc: 


Bcc: 

Prom: 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


John  H.  LomaxeEXECeRTCOAL 

E.  Glion  CurtiseLegal-sc§RTCDC 

E.  Glion  Curtis#Legal-ExeceRTCKC 

Arturo   A.    Vera-Rojas§DAL-LEGAIil5A§RTCDAL 

Rex  Taylor§LEG2eRTCDALMET 

David  A.  Stoc)cwell§DAL-LEGAL12AfRTCDAI. 

Thonas  J.  Burnside§DAL-LEGAL12CfRTCDAL 
Grievance  against  Messrs,  Taylor  and  Vera-Rojas 
Wednesday,  March   3,  1993  14:31:21  CST 


N 


Earlier  this  afternoon,  I  distributed  a  nemorandua  entitled: 


"Step  One  Rebuttal  and  Step  Two  Appeal  of 

the  February  5  Grievance  against  AGO  Vera-Rojas 

and  Section  Chief  Taylor 


and 

Report  of  Improper  Conduct  by  RTC  Employees 
under  your  Supervision." 

AGC  Vera-Rojas  would  not  respond  to  my  request  that  he  identify  his 
immediate  superior (s)  so  I  have  sent  the  memo  to  you  based  upon  my 
information  and  belief  that  you  jointly  are  such  superiors.  If  I  am  incorrect, 
could  you  please  identify  the  correct  person(s)  who  should  receive  the  memo 
and  let  me  know  so  that  I  may  send  a  copy  of  the  memo  to  them  as  well. 
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RETALIATION  AGAINST  DALLAS  INVESTIGATIONS 


To: 

Cc: 

Bcc: 

From; 

Subject: 

Date: 

Attach: 

Certify: 

Forwarded  by: 


James  R.  Dudine§Oper-inv@RTCDC 

Chris  Jones#FSC-INVEST3§RTCDAL 
William  J.  DePugh§FSC-INVEST2§RTCDAL 
PLS/ Investigations  problems 
Thursday,  April  22,  1993  15:12:42  CDT 


N 


I   recommend  that  the  OIG  Audit  function  be  assigned  to  identify, 
analyze,  and  document  the  perceived  problems  between  PLS  and  Investigations  in 
the  Dallas  Territories.   I  can  think  of  no  other  solution  to  this  matter  since 
a  solution  does  not  seem  at  hand.   My  attempts  to  reconcile  are  apparently  not 
received  as  being  in  good  faith  and  this  is  affecting  the  operation. 
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RTC 


MtSOlUTIOM  TKUST  COK^OPATION 

B«nMa(TWOWs 
KalaH>(  TW  C«and«ac( 


aoxsnsAnaojieusDaiir 

P.O.  •••  «SMS.  on  Fvi«  Nit  K4,  lu.  <M 
!>-■-,  -r 7n<S4»if  ■  ]|4.Ma-UM  ■  FAX  114-Mt.wn 


MEMORANDUM 

TO:   Janes  R.  Dudlne 

Director  of  Investigations 

FROM:   Willian  J.  DePugh 

Director,  Field  Investigations 

DATE:   July  19,  1993 
SUBJECT:   Dallas  Investigations  Management 


Based  on  our  telephone  conversation  on  Friday,  July  16,  1993  I  am 
concerned  and  grieved  that  you  would  discuss  Dallas  organization, 
personnel  and  staffing  natters  with  members  of  Kansas  City 
Investigations  and  Washington  P.L.S.  management  without  consulting 
with,  or  notifying  me  or  my  direct  supervisor,  Jim  Messec,  Vice 
President  for  Operations  and  Accounting. 

I  was  not  aware  that  you  perceived  problems  in  FSC  or 
Investigations  management  since  you  have  not  addressed  them  to  us. 
Dallas  has  statistics  that  are  equal  to  the  other  offices  and  has 
a  number  of  high  profile  litigation  cases  going  forward.  It 
appears  that  you  are  depending  on  PLS  information  rather  than  the 
Dallas  FSC  data. 

In  the  absence  of  any  manual,  books  of  procedures  or  standardizing 
policies  from  your  office,  each  office  is  functioning  according  to 
their  own  plans  of  organization  and  case  needs.  I  believe  Dallas 
achievements  will  attest  to  my  management  team's  skill  and 
dedication. 

Based  on  Friday's  conversation,  our  previous  conversation  regarding 
what  I  provided  GAO  (congressional  oversight)  concerning  PLS 
problems  and  the  rampant  rumor  that  you  want  Kansas  City 
Investigation  management  to  replace  Dallas  management,  I  must 
conclude  that  your  actions  are  an  attempt  to  retaliate  against 
Dallas  for  revealing  PLS  problems  and  asking  for  organization  and 
staffing  remedies.  At  a  minimum,  your  actions  have  embarrassed  us 
and  diminished  our  professional  status  among  our  peers. 

I  believe  that  I  am  following  my  mission  statement  and  position 
benchmark.  Unless  formerly  notified  otherwise,  I  will  continue  to 
do  so  under  the  direct  supervision  of  Jim  Messec,  Vice  President 
for  the  Dallas  Operations  and  Accounting. 


cc:   Jim  R.  Messec 
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RESOLUTION   TRUST  CORPORATION 

KcwMac  TW  CrW( 
Rotariaf  IW  CaafUcaee 

MEMORANDUM 

TO;  Jaaes  R.  Dudine 

Director  of  Investigations 

FROM:   Diane  M.  Mendoza 

Assistant  Director,  Dallas  Investigations 

DATE:   July  20,  1993 

SUBJECT:  Dallas  Investigations  Management 


This  morning.  Vice  President  "for  Operations  and  Accounting  Jim 
Messec  shared  with  me  an  e-mail  message  (copy  attached) .  That 
message  was  sent  to  him  this  morning  by  you,  and  contained  a 
reference  to  me  which  causes  me  great  concern.  The  reference  is 
"...  explore  options  available  to  insulate  Jones  and  Mendosa  from 
direct  contact  and  "client-like"  responsibility  o  er  (sic)  PLS 
cases." 

As  I  stated,  this  phrase  caused  me  great  concern,  as  the  RTC 
"benchmark"  for  my  position  [Department  Head  (Investigations),  LC- 
301-15]  contains  several  references  which  require  interaction  and 
direct  contact  with  PLS.  They  are  as  follows: 

"Directs  and  coordinates  the  investigative  activity  at  the 
Field  Office  site;  has  overall  responsibility  for  supervision  of 
investigation  and  clerical  personnel  assigned  to  the  unit;  has 
responsibility  for  establishing  the  practical  criteria  to  develop 
a  claim  and  for  planning  program  activities  to  ensure  optimal 
recovery  by  the  RTC  on  insurance  policies  and  claims;  reviews  and 
makes  recommendations  concerning  the  viability  of  claims. 

Reviews  and  evaluates  complex  legal  documents  for  development 
of  lawsuits;  identifies  privileged  documents;  assists  local  coussal 
in  litigation;  subsequently,  serves  as  witaess  at  depositions  aad 
trials  in  capacity  of  official  record  holder  of  the  depository  of 
information  for  each  claim. 

Coordinates  information  between  the  liquidation/consolidation 
site,  Field  Office,  Legal  OivisioD,  and  investigators  from  the 
insurance  companies;  must  work  very  closely  with  the  Legal  Division 


«303  Fo/vo  Pvti  Rati.  Sutt  600.  0*«ac  TX  T5t3S  B00-rB2-46T4  iU-902-3426 
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To: 

Cc:  > 

Bcc: 

From: 

Subject: 

Dace: 

Attach: 

Certify: 

Forwarded  by 


William  J.    DePugh«FSC-INVEST2«RTCDAL 
Jim  R.    Me8Sec«FSC-EXEC«RTCDAL 

James  R.    Dudine«Oper-inv«RTCDC 

re:   Meeting 

Tuesday,  July  20,  1993   7:30:38  CDT 


N 


Bill,  Che  sscenario  you  present  in  you  July  19  memo  to  me  is  way  off  Che  marlc. 

I  requested  a  meeting  with  you  to  accomplish  the  following  objectives  and  to 
atten^t  to  fit  these  objectives  into  your  personal  plans  and  timetables: 

1.  Get  your  unoguivocal  commitment  to  establish  a  cooperative  program 
with  PLS  in  Dallas. 

2.  Discuss  ways  to  minimize  the  potential  for  resurfacing  old 
animosities,  e.g.  explore  options  available  to  insulate  Jones  and  Mendoza  from 
direct  contact  and  "client-like"  responsibility  o  er  PLS  cases. 

3.  Begin  to  inject  a  Blue  Ribbon  type  process  in  the  Dallas  office, 
Kansas  City  has  the  most  fully  developed  and  successfull  program,  therefore, 
either  KC  people  could  come  to  Dallas  for  a  while  to  get  the  program  started 
or  you  and  othersw  could  visit  KC  to  get  acclimated  to  the  process.   This  is 
an  important  goal  and  like  it  or  not  KC  has  done  well  with  this  approach. 

Your  reference  to  rampant  rumors  about  a  KC  takeover  stem  from,  I 
suppose,  contingency  plans  discussed  as  options  in  the  event  you  did  not 
return  from  your  medical  leave  or  decided  to  retire  at  the  end  of  this  year 
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To: 
Cc: 


Bcc: 

From: 

Subject: 

Dace: 

Atcach: 

Certify: 

Forwarded  by: 


Anne  M.  H.  SlgcrstadABXBCVRTCDAL 

ThomaB  Bainbric)c«ADMZN«RTCSAL 

William  J.  DePugh«FSC-INVBST2«RTCDAL 

L.  Richard  lorioaiDveBtigationsaRTCKCMIO 

Michael  R.  Vanvalkenburg«InveBtigation8«RTCKCMZD 

Donald  A.  Sweeter8«InveBCigations«RTCKCMID 

Department  Head  Positions 

Friday,  August   6,  1993  12:19:48  COT 

N 


Reorganization  lines  of  authority  and  control  have  placed  the  Dallas 

Office  of  Investigations  Office  under  the  Kansas  City  Office  of  Investigations. 

On  behalf  of  L.  Richard  lorio,  Kansas  City  Office.  Field  Investigations  Officer 
and  William  J.  DePugh,  Dallas  Office.  Field  Investigations  Officer 
it  is  requested  that  six  (6)  internally  posted  Supervisory  Investigator  IiG-14 
positions  be  posted  for  Dallas  Co  Open  August  9,  1993  and  to  run  the  minimum 
time  for  internal  positions  to  run. 

The  selecting  officials  for  these  positions  will  be  Mike  R.  Van  Valkenburg, 
Manager.  Field  Investigations  and  Mr.  L.  Richard  lorio  with  the  Kansas  City 
Office  and  Mr.  William  J.  DePugh.  Field  Investigations  Officer. 

Mr.  Van  Valkenburg  will  be  temporarily  assigned  to  the  Dallas  Office 
for  an  indefinite  period  of  time. 

Mr.  DePugh  can  be  reached  Hon  06/09  and  Tues  08/10  in  Kansas  City  at 
(816)  968-7212. 
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To:  Anna  M.    KautzmancOper-lnvaRTCDC 

Cc:  , 

BCC: 

From:  Michael  R.   VanvaUcenburg«INVEST-2«RTCKC 

Subject:  re:   Geez 

Date:  Wednesday,    September     1.    1993     9:12:25  CDT 

Attach: 

Certify:  N 

Forwarded  by:        Anna  M.    Kautzinan«Oper-inv«RTCDC 


Conments  by:  Anna  M.    KautzinanttOper-invttRTCDC 

Forwarded  to:  William  J.   DePugh«FSC-INVEST2«RTCDAL 

Ccnnients : 

FYl 


[Original  Message] 


Got  your  e-mail,  I  agree  with  everything  you  said.   I  got  word  that  my  e-mail 
to  Richard  which  was  forwarded  to  Dudine  had  been  ciculated  or  has  been 
discussed  with  some  of  the  Investigators.  This  was  the  e-mail  where  I 
addressed  Arturo's  comnents  about  Investigations.  At  the  time  X  wrote  that 
e-mail  I  thought  the  problem  was  50  -  50  with  PLS  and  Investigations.  Now 
after  all  I  have  read  and  been  exposed  to,  I  believe  the  problems  were  more 
80%  PI,S  and  20%  Investigations.   I  think  that  some  of  the  Investigators  and 
maybe  Chris  and  Diane  (  if  they  have  been  told  about  or  read  about  my  memo  to 
Richard)  have  the  wrong  idea  about  how  I  feel  about  Investigations  in  Dallas. 
Onward  and  upward! 
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